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ſhall forfeit 500 


Factor, 


(A) Who may be a Factor, and how * conſi- 


A 


dered. 


Factor is a ſervant created by a merchant's letters, and 

taketh a kind of proviſion called factorage; ſuch per- 
ſons are bound to anſwer the loſs which happens by 
over- paſſing or exceeding their commiſſion; but a fimple ſervant 
or an apprentice can only incur his maſter's diſpleaſure. The gain 
of the factorage is certain, however the ſucceſs of the voyage 
proves. Molloy 462. ſect. 1. 4 


See Bank. 
rupt. 


Mal. Lex. 
Merc. 8. 
And his 
duty is as a 
ſervant to 
merchau- 
dize the 
beſt he can, 
and differs 
from a fer- 


ryman, inn -· Keeper or carrier, who take hire, and muſt anſwer for things ſtole. 4 Rep. 84. in 


Southcote's Caſe. 


2. 9 & 10 W. 3. 26. No governor, or deputy governor of any 
of the plantations in America, or the judges there, or any other for 


their uſe, ſhall be a factor or agent for the African Company or others, 


for the ſule or m"_ of negroes; and any perſon offending therein 
. to be recovered in any of the courts of record at 

Weſtminſter. Expired. | 

3. By 20 H. 6. 5. No cuſtomer, &c. their ſervants, &c. ſhall bs 


factor to any merchant. 


(A 2.) What is his Power. 


LA Factor that has only a bare authority ta ſell cannot truſt, 


but ought to take and receive the money preſently on 


Molloy 463. 


the ſale. 
ſect. 3. 
2. When the merchant delivers goods to the factor to ſell, he has 
made the factor negotiator geſtorum, and therefore he may ſell with- 
out ready money, and it is good reaſon, for by chance they are bona 
peritura; but if he ſells them to one whom he knows will prove bank= 
rupt, it is not good. Per. Hobart Ch. Juſt. Winch 53.——Factor 
that has a general commiſſion may ſell on truſt, but not take bond 
in his awn name, 2 Chan, Caſ. 57. Daſhwood v. Elwell. —— 
Vol. XIII. | B Plcading 


x Bulſt. 104. Barton v. Sadock. 


is worth 


I „Factor. 


1 Roh. Pleading ſuch bond is not good by way of account, but it is a good 
Abr. 124 plea before the auditors by way of diſcharge. Bulſt. 103. per Wil- 
Bae liams Juſt. cites D. 29. pl. 193. | 


D. 29. pl. 
19. But fach truſt mult be h. a rea/cnuble tie only, according to the uſual time allowed for ſuc 
goods fo diſpoſed of, though his power was general, of doing with them as if they were his own ; 


but he cannot truſt for an unreaſonable time, as for ten years. Bullt. 103. Burton v. Saduck. 


Slolloy 463. ſect z. 


1 3 A merchant delivers goods to his factor ad merchandizandum ; 
10 one chat he cannot ſell them upon credit, but for ready money, unleſs he 
has a * particular ccmiſſin from the maſter ſo to do; for if he 
nothing, or can find no buyers he is not anſwerable, and if they are lena peri- 
dun cannot era and cannot be fold for money on the delivery, the merchant 


give ſecu- s ; ; : : 
rity for muſt give him authority to fell upon trult. 2 Mod. 100. Anony- 


them, it mus. 


ſhall be to | 
Ei own: fojs, and not his maſters. Yelv., 202. Sadock v. Burton. 
4. In trover and converſion of divers quarters of malt; the caſe 


upon the evidence was, that the defendant having a great quan- 
tity in a veſlel, impowered one Smith a broker to ſell it, and 
afterwards the defendant himfclf jold it to a ſtranger, and the ſame 
day, and before notice of the ſale by the defendant, Smith ſold it to the 
plaintiff, who demanded it of the defendant, who denied to de- 
liver it; and the caſe was doubtful to Rolle Ch. Juſt. For if 
the defendant's ſale ſhould ſtand againſt the ſale of Smith, before 
notice of the firſt fale, then ſhould he be cliargeable tor his bar- 
gain which he could not perform without any default in him; 
and on the other fide it were hard that the ſale ot the owner, 
who hath the abſolute property in the goods, ſhould be defeated 
by a ſubſequent ſale of him that had but a bare authority. But 
in concluſion he declared his opinion, that the fale of the de- 


fendant ſhould ſtand good, and the broker ought in ſuch caſe to make 


his ſale conditionally, it the maiter hath not fold it betore; but he ſaid 
that neither the broker nor his vendor ſhould be hable to any ac- 
tion for detaining the goods, though demanded, without notice given 
of the ſale by the maſter. Et partes concordaverunt. Aleyn 93. 
Alwin v. Taylor. | 
| 5. He cannot barter any commodities for other commodities, 
but he muſt have expreſs commiſſion and order for it from the 
merchant ; neither can he transfer or ſet over any bills obligatory. 
For albeit this manner of commiſſion given to factors is very large, 
yet it containeth certain reſtrictions and limitations in every mer- 
chant's underſtanding. Mal. Lex Merc. 83. 

6. A factor is not barely intruſted with the cuſtody of the com- 
pany's goods, and as ſuch has a power t9 inve/! their money and 
goods in whatever he thinks moſt for the advantage of the company, 
and is not to account for the goods themſelves but the neat pro- 

duce of them, ſo that he may convert the company's ſtock to his 
ore uſe, provided he anſwers it to them out of his own eſtate. 10 
Mod. 144. Shepherd and Maidſtone, B. X. (Alias the Eaſt- 


India 4 caſe.) 
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Fattor. 9 


7. Every factor of common right is to /el! hr ready money; but 
Vhe be a tactor in a ſort of dealing or trade, where the uſage is 
for factors to /e 512 truſt, there, if he ſells to a perſon of good credit 
at that time, and he after becomes inſolvent, the factor is diſ- 
charged; but otherwiſe if it be to a mar notorirufly diſcredited at 
the time of the ſulie. But it there be no ſuch uſage, and he, upon 


the general authority to fell, ſells upon truſt, let the vendee be ever 
ſo able, the tactor is only chargeable; for in that caſe, the factor 
having gone beyond his authority, there is no contract created be- 
tween the vendee and the factor's principal; and ſuch ſale is a con- 
verſion in the factor; and it it be not in market overt, no property 
is thereby altered, but trover will alſo he againſt vendee. So like- 
wile if it be in a market overt, and vendee 4#nows the factor to ſell 
as faclor. Per Holt Ch. Jutt. at Guildhall. 12 Mod. 514, 515. 


Anonymus. 


2 


Unl:ſ: he 
Can prove 
that he was 
ignorant of 
the party's 
weak eſtite 
and credit, 
* that he 
fold the goods 
en li own 
accyunt me 5 
which ar- 
gueti plain 
dealing, of 
that he hud 
camiſian of 
the other 
man to deat 
for him as 
if it were 


for his own proper goods. Mal. Lex Merc, 83 


8. In commiſſions they now generally inſert theſe words: diſpoſe, 


Mal. Lex. 


de, and deal therein, as if it were your 6wn, by which the actions of Marc. 81. 


the factor are to be excuſed, though 1t turns to his principal's lofs, be- 
cauſe it ſhall be preſumed he did it for the beſt, and according to his 
diſcretion. Molloy 463. ſcct. 2. 


(B) Tranſactions and Accounts between him and 
his Employer. 


F, ] F a conſul beyond ſea hath power, and doth levy goods upon a 
7 private merchant, the company muſt bear it, if the factor 
could not prevent the act of the conſul. Hill. 1630. Toth. 169. 
Leate v. Turkey Company of Merchants. | 

2. An Ei- India factor was not allowed to place any thing to 
account under the head of general expences, &c. Fin. R. 117. Eaſt- 
India Company v. Blake. 

3. If a factor by error of account do wrong to a merchant, he is 
to amend and make good the ſame, not only for the principal money, 
but alſo with the intereſt thereof for the time; and on the contrary, 
if a factor in his own wrong, hath forgot to charge the merchant's 
account with ſome payments made by him, or money made over by 
exchange; the merchant is to 2utwer it, with intereit for the time. 
Mal. Lex Merc. 83. 

4+ Between merchant and factor, if the factor has paid more 


than the merchant could have demanded of him, the merchant ihall 


have no account from the factor till he has made even. Sic 
dicitur. 2 Chan. Caſes 38. as a note on the caſe of“ Fathion v. 


Atwood. © 


5. FaQtor's account reſted upon fourteen years, and his books and 
papers laſt by no fauit of his, but by a ſeiſure in Spain where he face 
| B 2 | tored, 


E 


* Vide (C) 
Pi. 2. 
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3 | 5 Faftor, 
tored, he ſhall not be charged beyond his own oath. Chan. Cale 
30. Borr v. Vandall. N. Chan. R. 140. S. C. 5 


Ona. Caſes 6. Factor ſhall have the benefit of cut Javed and not the 


1 merchant that imployed him. Chan. Caſes 25. Smith v. Oxen- 
S. P. den. This was where the cuſtoms were ſtolen from a forcin 
king ; but of cuſtoms ſtolen from our own king, factor ſhall not 

2 have the benefit. Chan, Cates 30. Borr v. Vandall. N. Ch. 
Action on 4 : 7 j | 
the cafe lies R. 87. S. C. but reports it decreed againſt the factor on the gene- 
for tue ral foot of fraud, 
Owner 
againſt the factor for running goods, by which means they are {+ f::::4 and ſeized. Cro. J. 265. 
Lewſon v. Kirk. | 

Where a factor ſmuggles foreign cuſſoms, and yet ſets them down to his maſter as paid upon 
account; the Chancery would nat relieve, for that the factor ventured his life; and fo it was 


ruled by Hide, Lord Chancellor, in the cafe of Vaxvervatoby and Bakkxy ; but North ( Lord 


Keeper) ſaid he was not ſatisfied of it, for that he ventured his maſter's goods as well as his own 
hte. Skin. 149. Anonymus in Canc. | 


7. Factor deceives the merchant in ſending him from beyond ſea 
one ſort of ſilk for another; merchant ſells them again to > F. for 
the fame ſort of filk for which the factor ſent it, and was ignorant of 


the deceit. Per Holt, the merchant is anſwerable for the deceit of 


the factor civiliter, though not crimmaliter, and judgment for J. S. 
1 Salk. 289. Hern v. Nichols. 

8. As to accounts between the agents and factors of the Aſrican 
Company and the Company, vide 2 Chan. Caf. 11 to 14. Melliſh 


v. African Company and Edlin, | 


[See Account () pl. 8.] 


ſ4] (B2.) Tranſactions between Factor and Em- 
ployer. 


Fraud; by Factor. 


give time to a man for payment of monies 
contracted on fale of their principal's goods, and after the 
time is clapſed, they ſhall / goods of their cwn to ſuch perfons for 
ready caſh (leaving their principal's unreceived) and then ſuch man 
break and become inſolvent, the factor in equity and honeſty ought 
to make good the lofles, for they ought not to diſpenſe with the 
non-payment of their principals monics after they become due, 
and procure payment of their own to another man's loſs ; but by 
the laws of England they cannot be compelled. Molloy 403. 
ſect. 5. | | | 
2. If any factor ſell unto a man certain goods of another perſon's 
account, either by themſclves or among other things, and gives 
not advice ta his principal of —_ of the ſaid goods, but after- 
wards having more dealings with the ſame man he becomes inſol- 


Mal. Lex. I. T* factors ſhall 


Merc. 82. 


vent; the debt for the goods ſo fold the factor ſhall be anſwerable 
for, becauſe he gave no advice to the owner of the ſale of the _ 
| | goods 


„ — — K 7˙*²⅛Mn 


0 


Factor. 4 


goods in convenient time; and it is as if he had diſpoſed of thoſe 
goods to a man contrary to the commiſhon given unto him; for 
the ſalary of factorage bindeth him thereto. Law of trade, Oc. 
2d Part 403. | | 
3. Alſo it a factor by commiſſion of a merchant buy a commadity tor 
his account, with the ſaid merchant's money, or by his credit, and 
the factor giveth no advice of it to his principal, but feils the fame 
ode Ag“. for his own benefit; the merchant ſhall recover this 
beneßt of the factor, according to the cuſtom of merchants, and 
his factor ſhall likewit- be ainverced for the fraud. Law of Trade, 
Ge. 2d Part 403. | | 
4. Ita factor fhall by falſe entry in the Cuſtom-houle, either An- 
givares or of purprſe conceal part of the cuſtom without conſent 
or privity of the merchant, whereby the goods become forfezt to the 
rince, the faid factor {hail bear the lots of them and anſwer the va- 
E tnereof unto the merchant as they did coſt, it it be for goods to 


be tranſported, or as they might have been fold, if it be for goods 4 
to be imported, Mal. Lex Merc. 83, 7 i ; 
5. If a factor, by a letter of advice or by an invotce of commodi- 


ties which the merchant ſendeth, th make a fhort entry in the 
Cuſtom-houſe, the goods not entered ſhall be Joſt, but the factor 
cannot be charged with the ſame. Mal, Lex Merc. 83. 


[See (B) pl. 6. —<(F 2.) pl. 2.] 


(C) Diſputes between Factor or Employer, and 
Creditors of the other; and where the Factor or 
Employer dies or tails. 


. 1 88 — v 5 
* r oa NE ys 


r 


4 A Merchant remits goals to his factor, and about a month 
after dratos a bill on him, the factor having effefts in his 
hands accepts the bill, then the principal breaks, againſt whom a 
commiſſion of bankrupt is awarded, and the goods in the factor's 
hands are ſeized ; it has been conceived the factor muſt anſwer the 
bill notwithſtanding, and come in as a creditor for ſo much as he [ 5 ] 
* 88 by reaſon of his acceptance to pay. Molloy 465. 
(Ct. 8. 5 
2. Factor having over- paid his merchant, but having goods un- 
fold of the merchant's in his hands, the merchant by parel agrees 
that factor foall pay himſelf out of the manies ariſing from the ſale of 
the goods remaining in his hands; factor being indebted to others 
by parol likewiſe aſſigns to his creditors the debts which were 
due for ſale of the goods of the. merchant. The merchant dies, and 
owes debts by bond.—The factor dies indebted by bond likewiſe, 
Per Lord Chancellor, the factor had a good title in equity to the 
debts which in equity are become his, and are no longer the mer- 
chant's, and decreed for the creditors of the factor. 2 Chan. Cal. 
30. Faſhion v. Atwcod, 5 
| B 3 3-4 
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Whether 
he may re- 
. tain in caſe 
the clothier 
becomes 
bankrupt. 

2 \crn. 
254. \W 00d- 
ford v. 
Swune. 


Mal. Lex 
Merc. 82. 


161 


Factor, 


3. A. as factof to B. ſells goods on credit and dies indebted 
by ſpecialty more than his aſſets would pay. The money ſhall 
be paid to B. and not to 4's adminiſtrator, as part of As aflets, 
but the commiſſion money muſt be deducted for the adminiſtrator of 


A. And per Cowper C. 
vet he is only a truſtee in equity. 
Willet & al. 

4. A Blackwell- Hall factor having cloth in his hands advanced 
monies to the clothier; the clothier dies; adminittrator ſues the 
factor at law for the cloth, the factor ſues in equity to be allowed 
what he advanced, but denied per Lords Committioners; for it 
there are debts of a higher nature, it will be a d-va/taveit in the ad- 
miniſtrator to pay or diſcount the plaintiff's debt. 2 Vern. 117. 
Chapman v. Derby. ö 

5. If one employs a factor, and intruſts him with the diſpoſal of 
merchandize, and the factor rece:ves the money, and dies indebted t9 
debts of an higher nature, and it appears by evidence that this money 
was inveſted in other goods, and remains unpaid : thoſe goods ſhall 
be taken as part of the merchant's eſtate, and not the factor's.— 
But if he have the money, it ſhall be looked upon as the facler's 
e/tate, and muſt firſt anſwer the debts of a ſuperior nature. 1 Salk. 


160. In Canc. Whitcomb v. Jacob. | 


Though the factor has a right at law, 


2 Vern, R. 638. Burdet v. 


(D) ͤ Of Joint Factors; or where one Factor is 


imploy'd by teveral Principals, 


I. ON E and the ſame factor may act for ſeveral merchants, 
who muſt run the joint riſque of his atlions, though they are 


meer flrangers to one another; as if five merchants remit to ond 


factor five diſtinct bales of goods, and the factor makes one joint 
ſale of them to one man, who is to pay one moiety down, and the 
other at ſix months end; if the vendee breaks before the ſecond 
payment, each man muſt bear an equal ſhare of the lots, and be 
contented to accept of their dividend of the money advanced, Mol- 
loy 463. ſect. 4. | 

2. But if ſuch a factor draws a bill of exchange upon all theſe fue 
merchants, and one of them accepts the fame, the others ſhall not be 


obliged to make good the payment. Tamen quære de hoc. Mol- 


loy 463. ſet. 4. 


3. If two men are partners of merchandizes in one ſhip, and one 


of them appoints and makes a factor of all the merchandizes, it was 


ſaid, and not denied, that both of them may have ſeveral writs of 


account againſt him, or 2 join in one writ of account if they 
pleaſe, 7, med of that, Godb. 90. M. 28, 29 Eliz. B. R. 


4. Surowing factor ſhall account for what was made by himſelf 
or co-factor, and yet account lies againſt the executrix of the dead 


factor, Chan. Caf, 127, Holtſcomb. v. Rivers.—-N, Ch. R. 139. 
(E) In 


8. C. 


Faſtor. 


his Czntrads bind the Prin- 


(E) In what Caſes 
ipal. 
1. I F a factor enters inte a charter-party with a maſter for 
freightment, the contract obliges him; but if he lades aboard 
generally the goods, the principals and the lading are made 
liable, and not the factor, for the freightment. Molloy 466. 
lect. 9. ; | 

2. The principal orders his factor that as ſoon as he hath loaded 
(he having monies in his hand) te make an aſſurance on the ſhip and 
£20as ;, it the ſhip happens to miſcarry, by the cuſtom of merchants 
he ſhall anſwer the fame, if he hath neglected his commiſſion; ſo it 
is if he having made an aflurance, and loſs hath occurred, he ought 
not to make a compolition without orders from his principal. 
Molloy 466. fect g. | | 

3. If a factor by order or commiſſion of his principal bzys any 
goods above the price limited to him, or they be nt of that fort, good- 
neſs or kind, as by the authority they ought to be; this factor is to 
| keep the tame for his account proper, and the merchant may dil- 
claim the buying of them. Mal. Lex Merc. $2. | 

4. The like he may do, if the factor having bought a commodity 
according to his commiſſiun ſhall ſhip the ſame for any other place than 
he hath commiiion to do. Mal. Lex Merc. 82. 

5. But in ſuch caſe if the price of the goods riſeth, and the factor 
thereupon fraudulently ladeth them for ſome other port, to take the 
advantage thereof, the principal merchant may recover damages of 
the ſaid factor upon proof made of it. Mal. Lex. Merc. 82. : 
6. If one be a factor for a merchant 20 buy one kind of fut, as 
tin, or other ſuch like, and the ſaid factor hath not uſed to bu 
any other kind of wares, but this kind only for his maſter; if now 
the ſaid factor brys fates, or other commedittes tor his maſter, and af- 
fumes to pay money for that, now the maſter ſhall be charged in an 
aſſumpfit for the money, and for that let the maiter take heed 
what factor he makes. Per Cur. Goldſb. * 138. pl. 46. Petties 
v. Soame. f | | = 

7. A motion for a new trial in zndebitatus againſt a factor on ſale 
of rape- ſeed, becauſe though the goods were ſold to S. yet it was far 
the uſe of D. and fo were the receipts; ſed non allocatur. For 
per Cur. if a factor or tervant by goods generally, and do not upon 
the contract declare that he buycth only as factor or ſervant, he 
is chargeable in his own right, and judgment for plaintit; but if 
he would have ſtood only on payment, new trial might be. 2 Keb. 
812. Degelder v. Savory, | 


(E 2.) Liable 


Miai.. Lex. 
Merc. 85. 


Mal. Lex 
Merc. 56. 


2 Law of 
Trade 303, 


404. 


2 Law of 
Trade, Sc. 
404. 

2 Law of 
Trade, 


404» 


* The book 
is miſpaged 
4397 


= | : Fattor, 


(E 2.) Liable to anficer Damages in what Caſes in 
general. 


1. IF a factor, having received other mens goods or monies into 
* In se- bis cuitody, be * robbed of the ſaid goods and monies, he is 
count it 152 to bear the loſs, and to make good the fame unto the merchant z 
god s hut rot in caſe where the unmerciful elements of fire and water 
def ore dk - K . ; i 0 

4, that he ſhall deſtroy the faid goods or monies, or where a town is ſacked or 
was robbed. pilled, which is always to be borne by the owner or proprietary of 
eg oi the ſame. Mal. Lex Merc. 83. | 
wares, yet if he uſes all his induſtry, he ſhall be diicharged. 4 Rep. 64. in Sou THCOTE'S Caſe, 
S. P. and fo if they are burned without his own default. 2 Mod. 100. Anonymus. | 


2. If a factor buy a commodity which afterwards becomes dam- 
nie by ſame accident or caſualty, whereby the merchant (for 
whoſe account he bought the ſame) becomes a loſer, the factor is 
not to be charged with any part of the Joſs. But if the commo- 
dities were damnified before, then he is to bear ſome part of the 
loſs, although it happened to be known afterwards. Mal. Ee 
_ Merc. 84. 

2. If a factor receives money for other mens accounts, which are 
afterwards decried, or ſome lots doth happen by exchanging the 
ſame be it upon copper monies, or light gold taken for merchan- 
dizcs fold, every man is to bear that Joſs proportionably according 
to his ſum, and the factor is to ſuſtain no damage thereby, unleſs it 
were for falſe coin by him received, which he is bound to know. 
Mal. Lex Merc. 84. | | | 


(F) Factor liable to anſwer Damages, in what 
Cafes. Not obſerving Orders, or acting without 
Orders. TM 


2 Law of I. A Factor ſelling merchandize under the price limited unto him 
. by his principal, he is, to make good the loſs or difference 
of the price, unleſs he can give a ſufficient reaſon for his fo doing. 
Mal. Lex Merc. 82. | 
2. A factor is accountable for all lawful goods which come ſafe 
to his hands, and ſhail ſuffer for not obſerving of orders. If he 
has erden not to fell any commodities particularly ſpecified, and yet 
eus thern, he is auſwerable for any damage that ſhall be received; 
11 cle poods are bought or exchanged without orders, it is at the 
s curteſy whether he will receive them, or turn them on 
s hands. Law of Trade, &c. 2d Part 409. | 
„ if a factor do pay money for a merchant (without commiſſion ) 
tler man, it is at his peril to anſwer for it: And if he de- 
I liver 


Fattor. | 


liver another man's money at intereſt, and take wore than the tolera- 


tion of the ſtatute, whereby the ſtatute againſt ure taketh hold of 


him, and the money is loſt, the ſaid factor is to be charged there- 
with, and to make good the money unto the merchant. Mal. Lex 
Merc. 83. 

4. If a factor be required fe make aſſurance for a merchant upon 
a ſhip or goods laden for a certain voyage, and have monies in 
his hands to pay for the premium or the price of aſſurance; and 
this factor doth neglect the ſame, and giveth ue natice of it to the 
merchant, who might have made affurance in another place, and 
the ſaid ſhip or goods do periſh at the ſeas; this factor is to 
anſwer the damage, unleſs he can give ſome ſufficient reaſon for 
the non- performance of the ſaid order or commiſſion, Mal. Lex 
Merc. 86. | | Lt | 

5. If a factor having made aſſurance upon goods laden, which 
afterwards are taken by the enemy, makes any compoſition with the 
aſſurems for the ſame, without order or commiſſion tor it, he is to 


anſwer the whole aſſurance to the merchant, Mal. Lex Merc. 86. 


(F 2.) Liable to anſwer Profit or Damage, Not 
: giving notice of Tranſactions. 


I. I F a factor do ſell unto a man certain goods of another man's 
account, either by itſelf or among other parcels, and this 
factor giveth not advice unto the owner or proprietary, of the ſale 
of the ſaid goods, but afterwards (having had more dealings with 
that man in ſelling of goods and receiving of monics) this man 
becometh inſolvent, the factor is to make good that debt for the ſaid 
goods fo ſold, becauſe he gave no advice to the owner of the ſale 
of them at a convenient time, even as if he had toli thoſe goods 
unto a man contrary to the commiſſion given unto him; for the 
ſalary of factorage bindeth him hereunto. Mal. Lex Merc. 82. 

2. If a factor, by the advice of a merchant, do buy x commo=- 
dity for that merchant's account with the ſaid merchant's money, 
or by his credit, and the factor giveth no advice of it to the aid 
merchant, but doth ſel! the ſame again for his own benefit and gain, 
the merchant ſhall recover this benefit of the ſaid factor, by the 
office of prior and conſuls, according to the cuſtoin ci mer- 
chants, and ſhall be moreover amerced for his fraud. Mal. Lex 


Merc. 83. | | | | 
{See (B 2.) pl. 2.] 


F 3.0 Liable, 


(8] 


Cc 


(F 3.) Liable, how. In Cale of probibited Cuids 
: or SetſUres. | 
. IF a factor mate return unto a merchant for the provenue of 


his commodities ſold, in prohibited goods which may not be 
tranſported, and have no commiſſion from the merchant to do the 


fame ; he ſhall bear the Joſs of thoſe goods, if they be ſeiſed upon 


for the king, or taken as forfeited. But if it be upon cor modities 10 


be imported, the factor is in no fault. Howbeit he ought to give 


advice to the merchant what commodities are forbidden to be im- 
ported or exported, according to the pleaſure of the pr. nces, which 
are abſolute governors in their havens, harbours, ports or creeks. 
Mal. Lex Merc. 83. | | | | 

2. If a factor commit an untawful act by direfticn of the merchant, 
be it for the tranſportation of gold or ſilver into the parts beyond 
the ſeas, or otherwiſe ; and if it happen thereupon that the ſame 
be taken, the merchant beareth the Joſs : and yet the factor is 


ſubject to pay treble damages by the law, if it be followed within 


the year; or may be fined for the ſame in the Star-Chamber, al- 
though it be mexy years after. Mal. Lex Merc. 83. 


9 ] (F 4.) Ofences by Factor. Puniſhment. 


IF a factor or merchant do colour the goods of merchant ran gere, 

in paying but Engliſb cuſtams (although he did bear the adven- 
tures of the ſeas for the faid goods) he cunneth into a præmunire, 
and forfeiteth all his goods unto the king, and his body to perpetual 
impriſonment, Mal. Lex Merc. 83. 


[See (F 3.) pl. 2.4 f 


() Actions, Pleadings and Evidence, 


. II is 2 good diſcharge before auditors for a factor to ſay that 
count pi. in a t-mpe/?, becauſe the ſhip was ſurcharged, the goods were 
. cites 47 % over-board into the ſea, Dubitatur 41 E. 3. 4. Roll. Abr. a. 
E. 3 3 & wh > ** h h 4 ; 5 
4 Rep. 124. (O) pl. 1.—80, that he was * rohbed, or that the goods were 
N burned without his own default. 2 Mod. 100. Anonymus. 

cote's caſe. e 

Lane 65 2. Action on the cafe lies for the owner againſt the factor for 
S. C. by running goods, by which means they are forfeited and ſeiſed. Cro. 


. Jac. 265. Lewſon v. Kirke. 
Kirke. |; T | 
B26. of 3. If factor that has a general commiſſion takes a bond in his own 
It, - 


i Rell. Abr. plea 


name, he cannot plead ſuch bond by way of account, but it is a good 


* 


CES. at. 


Faculties, 


plea before auditors by way of diſcharge. Per Williams Juſt. Bulſt. 
103. cites D. 29. 
4. If the factor makes a contract for his maſter, the maſter 


ſhall have the action on the contract. Per Coke Ch. Juſt. Roll. 
R. 337- | | 


5. If, where the uſage is for factors to ſel] upon truſt, he ſells 
to a perſon of good credit at that time, and he afterwards becomes 
inſolvent, the factor is diſcharged ; but otherwiſe if it be to a mar 
nitorioufly diſcredited at the time of the ſate, unleſs he can prove that 
he was ignorant of the party's weak eſtate and credit. Mal. Lex 
Merc. 83. | 

6. The proper remedy againſt a factor, acting as ſuch, is ac- 
count; but if he converts, trover will lie againſt him. Per Holt 


Ch. Juſt, 12 Mod. 602. Anonymus. 


7. Where a factor at the Canaries deſerves money for factorage, 
he cannot bring an a& for his factorage, unleſs the principal re- 


fuſe to come to an account; and if it appears that the factor has 


money in his hands, he may detain, and cannot bring an action 
for his factorage ; but if he were directed to veſt all the produce 
of his adventure in wines, then he may bring an action for 
his factorage and pains, becauſe he cannot detain, and hath no 
other remedy. Per Holt. Comb. 349. Hereford v. Powell. 

8. Where a factor or agent of the African Company had deli- 
dered up his accounts to his ſucceſſor according to the rules of the 
eſtabliſhment, which were afterwards burnt by a late agent of the 
n the Lord Chancellor ordered the piaintiff to fivear that 
he left them with the ſucceſſor, which thould conclude the Company. 
Mich. 31 Car. 2. 2 Chan. Caf. 11, 14. Melliſh v. African Com- 
pany and Edlin. 

9. A factor tk a bond in his own name, and died, and the obli- 
gor having failed, a bill was brought againſt his ſon for an ac- 


count. The Lord Chancellor put the fon to prove that tits father 


the teſtator gave particular notice to the plaintiff that he ſola on 
truſt, and to whom. Trin. 33 Car. 2. 2 Chan. Caf. 56, 58. 
Dathwood v. Elwall. | 


[See Maſter and Servant (B), ] 


(A) Faculties. 


I, HE Courtof Faculties is a court, although it holdeth no plea 
of controverly. It belongeth to the Archbiſhop, and uis 

officer is called magi/ter ad /acultates. And his power is to graut diſ- 
penſations, as to marry, to cat fleſh on days prohibited, (aud ſo may 
| every 


9 


124. pl. 12 
cites 8. C. 


10 


4 Inſt. 337. 
Godolph. 
Rep. 106. 
lect, 8. 


10 


Faculties. 


every diocefan) the fon to ſucceed his father in his benefice, one to 


have two or more benefices incompatible, Sc. It is called facul- 


ties in the ſtatute of 28 H. 8. which in one ſenſe ſignifieth a diſ- 


An excep- 
tion was 
tax en that a 
faculty 
granted by 
the arcubi- 
ſhop of 
Canterbury 
Was x7. 102 
Seribed by be 
a p' 
cler t of the 
Facullies, 5.t 
by bis wnd:r- 
clerk, when 
Kisexpretty 
required by 
the itat-25 
H. S. that 
it ſhould be 
ſigucd by 
the clerk 
himſclf, 
which 15 
very true; 
but the act 
1; but die- 
ery, and it is 
not {aid that 
it ſhall be 
NoIned by 
the chief 


penſation. S0 as facultates (in this ſenſe) diſpenſatianes & 7n- 
duita, are Hemma. This authority was raiſed and given to the 
Archbiſhop of Canterbury by the ſtatute of 25 H. 8. 21. 4 Inſt. 
337+ TN 

2. 25 H. 8. 21. enatts, that the Archbiſhop of Canterbury and 
his ſucceſſors ſhall have power and authority to ordain, make and 
corftitute a clerk, which ſhall write and regiſter every licence, diſpen- 
ation, faculty, writing or «ther in/trument to be granted by the ſaid 
archbiſbop, and ſhall find parchment, wax and filken laces convenient 


for the fame, and ſpall take for his pains ſuch ſums of money as ſhall 


be hereajter in this preſent aft to him limited in that behalf for the 


fame. And that likewiſe the King, his heirs and fuccefſors, ſhall by 


his letters patent under his great ſeal ordain, deput» and conſtitute 
one ſufficient clerk, being learned in the Court of Chancery, which al- 
ways ſhall be attendant upon the Lord Chancellor, or the Lord Keeper 
of the Great Seal for the time being, and ſhall make, writ» and inrol 
the confirmati:ns of all ſuch licences, diſpenſation, inſtruments or 
other writings, as be thither brought under the archiſhop”*s ſeal, there 
to be confirmed and inrolled; and ſhail alſo intitle in * his boot, and 
mrol of record, ſuch other writ:ngs as ſpall thither be brourht unter 
the archbiſbop's ſeal, not to be confirmed, taking for his pains ſuch 
reaſonable ſums of money as hereafter by this ac ſhall be limited for 
the fame; and that as well the Via cler appointed by the fail arch- 
biſbop, as the ſaid clerk to be appointed by the king, his heirs or ſuc- 
ceſſors, ſhall ſubſcribe their names is every ſuch licence, diſpenſation, 


faculty or other writing that Hall come ts their hands to be written, 


made, granted, ſealed, confirmed regiſtred and inrolled by authority of 


this act, in form as 15 before rehearſed, 


clerk himſelf; fo that this being ſigned by. his under-clerk, and it being c:/-mary in this office 
for the under-clerk to ſign faculties, this exception is of no weight. 8 Mod. 364. King v. Bilhup 
of Cheſter. | 

Another exception was taken in the caſe above, that it was nw? [ub/cribed and inrolled by the bing”; 
clerk of the facultre; in Canc. as it ought, becauſe be is impoevered by the ſtatute to render an vath to the 
ferſen who hath obtained it; which ſta ute was made to reſtram the extravagant grants of the 
Pope in thoſe days, and therefore ſhould be futly and ſtrictly performed by the clerks them- 
ſelves, and not by their d-puty c{-r4s ; and this muſt be intended by the legiſlators, for otherwiſe this 
act would have been penned as the ſtatute of Wills, or as the ſtatute of Promitſory Notes, by which 
it is enacted, That the figning ſhall be by the parties themſelves, or by any other perſon autho- 
rized by them; therefore this mult be done by the principal clerks themſelves, and not by their 
under-clerks, for it is not aſſignable to them; and therefore this faculty is vnd, eſpecially fince 
there is a proviſo in the faculty itielf, hit it 1.411 not be good till fuljoribed and regiſtered by the clerk of 
the faculties in charncrry, which is in the nature of a condition precedent, and not to he figned or 
ſubſcribed by his order. It was held that where a man doth any thing by the e order of an9- 
ther, as it was done in this caſe, it is as good as if done by himſelf ; as where one expreſsly orders 
another to ſign a deed, which the perſon thus ordered did afterwards ſign, this is as good as one 
det:rminate act; but where the deputy doth any thing by virtue of general deputation, it muſt 
be where a deputy may be made by law. The judgment was attirmed. 8 Mod. 364, 365. King v. 
Biſhop of Cheſter, | | 


#11] 


notwith- 


grant to a bithop to hold a church in commendam, 
| | | ſtanding 


, 5 The king by his prerogative, without the archbiſhop, may 


Faits [or Deeds.) 


22 the ſtatute of 25 H. 8. 21. Cro. Eliz f. Armiger v. 
Holland. . | 


[See Commendam.——Pluralities. (G. )] 


Faits [or Deeds, ] Fol. 21. 


(A) What Perſons may make a Deed. 


CI. IF an ixſunt deliver a deed, it is not v9:d but voidable, 8 H. The . 
as ence taken + 
. 6. 22. 9. H. 6. G.] | perk 

4 of an iufant (as tor of attorney) wherehy he gives an authority, is 2 , but where he paſſes 
any intereſt (as %, &c.) is only 91d bes is not agreeable to reaſon; for by that means the infang 
would be more prejudiced in paſſing tvs eſtate than he would in giving a bare authority, which 
can ot he maintained. Per Holt Ch. Juſt. Comb. 463. in caſe of Thompſon v. Leach. 

Where it is held that the dcds of infants are not vod but wodable, the meaning is, that Non :/# 
faftum cannot be pleaded, becauſe they have the form though not the operations of deeds, an-! 
therefore are not void upon that account, without ſhewing ſome ſpecial matter to make them of 
no efficacy. 3 Mod. 310. Thomſon v. Leach. But he may ſay non conc it, Sc. Per Wray 
Ch. Juſt. 2 Le. 218. in lumfreſton's caſe. 


2. Dun fruit infra ætatem was brought by an infant of land and 
rent, ſo that you may ſce that grant of rent by inrument by deed 
is not void but voidable, as it ſeems. Br. Faits, pl. 83. 46 
BE 2- 3% 

3. 5 Eliz. 4. ſect. 42. Becauſe there hath been ſome queſtion 
whether any perſon being within the age of one and twenty years, and 
beunden to ſerve as an apprentice in any other place than in the 
city of London, ſhould be bounden, accepted and taken as an ap- 
prentice. . | 

4. Sect. 43. Be it enacted, That all and every ſuch perſon and [ 12 ] 
2 that at any time or times from henceforth ſhail be bounden by | 


indenture to ſ-rve as an apprentice in any art, ſcience, occupation or 


labour, according to the tenor of this /latute, albeit the ſame apprentice 
or any of them, ſhall be within the age of one and twenty years at 
the time F 4 the making of their ſeveral indentures, ſhall be bounden 


to ſerve for the years in their ſeveral indentures contained, as amply 


ad largely to every intent, as if the ſame apprentice were of full age 


at the teme of making ſuch indentures ; any law, uſage, or cuſtom to 
the contrary notwith/tanding. | 

5. If an infant makes a deed of feoffinent, and a letter of attorney Noy 120. 
to a ſtranger to make livery of ſeiſin, and he makes livery of ſeiſin cites 21 H. 


. 31.— 


by force thereof, he ſhall be taken for a diſſeiſor. Perk. 6, 7. cites Rall. N. 
18 E. 4. 2, — See pl. I, 242. Palm. 
| 237. Br. 
Feoffment pl. 48 cites 18 E. 4. 27. Put a letter of attorney by infant p receive livery and ſeiſin for 
him is good, becauſe it is for his advantage. Per Aſcue ſutt. But e contra per Paſton Juſt, Br, 
Faits, pl. 31. cites. 21 H. 5. 31. But he ſays the law ſeems to be- Witl. Aſcue. 


6. In 


12 15 Faits [or Deeds.] 


| C 
Br. Age, pl. 6. In Little Brook, fol. The caſe is, a parſen or prebend 


1 being within age made a leaſe for years of his beneſce, and would, 


pl. 45. cite but could not, after avoid it for his nonage ; for ſceing the church 
21 E. 4. 13, had made him of full age to diſcharge the ſpiritual office, our com- 
mos mon law thought it fit to enable him to diſpoſe of his temporalties. 

Callis of Sewers 202. Watſ. Comp. Inc. 456. | 
Br. Age, pfl. 7. In 21 Hl. 7. 12 & 13. the caſe is put by Bridges, and confirmed 
64. cites by Juſtice Sylliard, and was not denied by any, That an ligation 
20 E: 4-5 made by a mayor and cammanalty, dean and chapter, abbot and co- 
vent, hall not be avoided for the nonage of the mayor, dean or abbot. 
Callis of Sewers 202, | | 
8. If a bind man has underſtanding, he may deliver a deed 

\ ſealed by him. Jenk. 222. pl. 75. | 

x w 9. If a man be born dumb, but can well hear, ſuch a man at full 
$10. 103. age by delivery of his lands by ſigns, and without delivery by runs, 
may make a gift. Perk. 11. fect. 25. EOS | 
Vide Mar- , 10. And a man that is born dumb and deaf may make a gift, if he 
tha Elliot's have underſtanding. But it is hard that ſuch a perſon ſhould have 
eaſe, Cart. underſtanding. For a man ought to have his perfect underſtanding 
53 by his hearing, yet divers perſons have underſtanding by their 
| ſight, Sc. And a man bern dumb and blind may have underſtand- 
ing. But a wan that is born blind, deaf and dumb, can have no un- 


derſtanding, ſo that he cannot make a gift or a grant. Perk. 11. 


ſect. 25. 

11. The grants of al! dead perſons in law, as monks, friargand 
canons profeſſec, and ſuch like others, are void, if they be not Made 
by the ſovere:gns of ſuch houſes, or by matter of concluſion, or other- 
wiſe that it be in ſpecial caſes; and therefore if a monk, friar or 

canon profeſſed, who is not ſovereign of the houſe, grant unto me. 
an annuity by deed poll, the grant is void notwithitanding that he 
be dereigned afterwards, or made ſovereign of the ſaid houſe, or of 
another houſe, or created a biſhop, Sc. Perk. 2. ſect. 3. cites H. 
kc H.9, m. Mich 2 H. 2.5. H. 3. ” 

12. If a feme covert grants an annuity by deed, the grant is void. 
Perk. 3. ſect. 6. cites M. 1 H. 5. 12. | | 

13. And if a man be ſeiſed of lands in the right of his wife, and 
his wife grant a rent iſſuing out H the ſame lands, without the know- 
ledge of the huſband, the grant is void; and fo it is notwithſtand- 
ing that the huſband had conuſance of it, if it be made and deli- 
vered without his aſſent, ar with his aſtent, if it be made in the name 
of the wife, and nat in the name of the huſband. Perk. 3. ſect. 6. 
cites M. g E. 3. 28. | 

[ 13 ] 14. Aud notwithſtanding the huſband was abroad out of the coun- 
try at the time of ſuch grant made and delivered, ſo that it is not 
known whether he be =O or dead; yet ſuch grant is void if the 
huſband be living, in as much as if the grantee, by force of ſuch grant 
enter into the land and diſtrain, the huſband, at his return, ſhall 
have for his entry and diſtreſs an action of treſpaſs. Perk. 3, 4. 
ſ. 6. cites H. 4 H. 4. 13. H. 2 H. 7. 15. : 
15. 34& 35 H. 8. 22. Enatts, That recoveries and * 
5 | | _ 11, 


70 
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Faits [or Deeds. 


rolled, Ec. by femes covert in corporate towns Pall be of the fame 
force as they were before 32 H. 8, | 


Deaf, Dumb and Blind (A).] {Grant () 
See} Enfant (). Lunatic (B). 
Feoffment (E). T Pon Coinpos (B). 


(B) By what Names they may make a Deed. 
[Miſrofmer} 


[i I a man makes a deed by name of J. S. the elder where he 7s 
F. S. the younger ; yet he ſhall not avoid the deed, becauſe he 


is the perſon who made it. 13 H. 4. 4. b.] 
[2. So if J. Bam makes a deed by name of J. Bozom, he ſhall Br. Faits, 


not avoid it. 14 H. 4. 3. b.] * 


[Z. If J. S. binds himſelf in an obligation by the name of V. S. [so it is in 


id it: but if it be falſe in the name of baptiſm only, the original 
he ſhall not avoid it : but if falje of bapti/ the: 


it is otherwiſe, 3 H. 6. 25. b. 26.] year- book.] 

It ſeems that one cannot plead miſnofmer of the name of haptiſm, neither need he do it, for h 
is not the ſame perſon. Nota, Br. Mifnoſmer, pl. 4. cites 3 H. 6. 25. 

If J. S. grants an annuity by his contrary name of baptiſm, viz. by the name af W. S. ſome 
think this grant is not good, becauſe that the deed of W. cannot be the deed of q. fora man cannot 
have /a/ two names of baptiſm, and ſo they conceive the grantor may deny the deed. Perk. 17. 
. 28. cies 3 H. 6. 26. /a) Cro. I. 55S. Watkins v. Oliver. 

And ſome hold contrary, for when thev are at iſſue upon the deed, the plaintiff may give in 
evidences, the day, year and place, where the plaintiff dehvered the ſame as his deed, &c. then the 
rantor bath not any thing to help him, 644 ie ſy that his name 1 J. and not NJ. and ſo not his deed 3 


no they ſay, that the plaumitf may demur upon this evidence, foraſmuch as he hath not gain- 


fd the delivery of the decd as his deed ; they ſay that he ſhall be concl/ud-d to ſays that his 
name is other, but as ths deed doth iunpote, Ideo Quere. Perk. ſ. 39. cites M. 9 E. 4. 43. | 
But if J. S. reciting by his deed, that He name is J. S. and by the ſame deed grams an anuity 55 


the name of . S. this is a good grant, for the writ ſhall be brought upon the whole deed. Perk. 
ſ. 40. cites 3 E. z. Itin. Not. Eſto. 132. 


[4. If a man binds himſelf by a falſe Oy as by the name Br. Miſnof- 
of J. S. where his name is F. D. he ſhall not avoid it, but it ſhall 3 3 
eſtop him, becauſe he (b) may have divers ſurnames. 3 H. 6. % Br. Mit- 


25. b.) noſmer, p. 
| 2. 8. P. cites 
2 H. 6. 5, Fuge made a rejeaſe by the name of Furgelu, and the defendant pleading. that 


Burzes, by the name of Burgeles, releaſed, &c. the ſame was held good. Br. Faits, pl. 34-- 
cites 22 H. 6. 48. 


5. Debt, and counts Quad cum predifius Facobus, per nomen 


Johannis I/inlaw, ſuch a day and year, per quoddam feriptum ſuum 


obligatorium conceſfit, Sc. The defendant demanded oyer of the 
bond, whereby it appeared, that the defendant, by the name of 
John Winlow, fecit ſcriptum, &c. and the condition was, 1f 
James Winlot paid, &c. whereupon the defendant demurred. An 
all the court held, that the action lay not: for John cannot be 
James. Cro. E. 897. Field v. John alias James Winlow. 
6. A binds himfelf by the name of B. and he is accordingly ſued [ I 4 ] 
by the name of B. he may plead ,nur, and the other may reply, 
9 | that 


rern n 2 DD $200 i * ET ONES Ao) oy * 9 * 0 
on * e * 2 e e * pale; my; | 6 © x M6.) "png F n 
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that he made the bond by the name of B. and /p him by demanding 


judgment, if againſt his own demand he ſhall be admitted to ſay 
his name is A. and then he may rejoin, and ſay he made no ſuch 
demand; and this he muſt do without oyer; for if he pray cyer, 
be admits his name to be B. Per Cur. 1 Salk. 7. Linch v. Hook, 
—— 6 Mod. 225. Fox v. Tilly. Litt. R. 184. per Richardſon 
Ch. Juſt, | Os 


Effoppel (O). ſnoſmer (A). 
Se} Grants (G). 31 Poſines (14 : 


(C) To what Perſons may be made. 


8 Cr. A Deed may be made to a ſeme covert, 3 H. 6. 23. b.] 
er frof a feme covert, and after the baron diſgrec, the ſcoffment is void, to which Brian agreed, 
For the feoffment was never good without the agreement of the baron; quære of this 
opinion, far it ſeems that it is gecd tili the bur9n diſagree, Br. Feoffment de terre, pl. 36. cites 1 H. 
+ 16. | 

4 Perk. 19. ſ. 43. ſays, that the grant is good till the huſband diſagrees, and therefare if a vent. 
charge be granted unto a feme covert, and the deed 1; delivered unte ber, her huſband not knowing 
thereof, and the b:/+and d:: before any diſagreement made by him, and before any day of pay- 
ment; now the grant is good, and ſhall not be avoided, by faying that the huſband did not agree, 
c. But the diſagreement of the huſband 93/2 to be owed, Perk. 19. ſ. 43. cites 15 E. 4. 2. 

If an eſtate be made to 2 man's «w/e di n554 it is not neceſſary to av-r the hfband'; aſſent, for it 
{c} veſts till he diſſent; but affent is neceſſary where the wife had an eſtate beſore, which cans 
not be dæveſed by his aſſent to the latter eſtate. Hob. 204. 1 Swam v. Holman & Ux. Hutt, 
7 — %% Show. 298. arguendo cites C. L. 3. 356. of a feotfment by livery to a feme covert. 
{4) S. C. cited arguendo, Show. 303. 

If he agrees ſeven y-ars aste, it is good. So it is of a diſeiſin to ar vr, and fo it is of an unf to 
the wife Arg. Goldſb. 13. cites 27 H. 8. in Joxvas's cate, and 1 H. 3. iu Dove's caſe. 

If an Eng- 


. 2. But if a deed be made to a monk it is void. 3 H. 6. 23. b.] 


into France, and there becomes a ment, yet be is capable of any grant in Englund, becauſe ſuch ref un 
is not triable, and alſo becauſe all profeifion is taken away by the ſtatute, and by our religion now 


received, fuch yows and proteliion i5 held void; I have beard that this was refulved accordingly. 


by all the juſtices at Serjeants Inn in 44 Eliz. ia one LEV cate, 2 Roll. 43. Grant (C). pl. 1. 


— 1 4 [3. So if made to a channeꝝ profeſt it is void. 3H. 6. 23.] 


to a monk, the remainder over, both the eſtates are void. Per Coke Ch. Juſt. 2 Bull. 292. cites 
9 H. 6. 24. and Perk. 109. pl. 578. and P. C. 25. ir Colethirſt's cate, 


4. But if a monk or friar profeſſed, &c. be ſovereign of the houſe, 
he may be a grantee. Vide Perk. 24. ſ. 51. cites 5 H. 7. 25. M. 
19 H. 6. 25. | | 3 
- 5. A man zon ſunæ memoriæ may be a grantee. Perk. 24. 

3 : 

6. A man attainted of felony, murder er treaſon, may be grantee, 
and a clerk convict and a man impriſoned. So may the king's vil- 
lein and an alien. And a man cutlawed in a perſanal action, and a 
baſtard, may be a grantee or a purchaſor, but a baſtard cannot be 
beir, nor have heir, without iſſue of his body begotten, Perk. 22. 


ſ. 48. 
7. An 


| I. 
Ha 
prin, 


wha 
the | 
wrt 


not 
wile 
y1itiz 


29 


meun 


21 E. 
8. 
Are ne 


40 E. 


19. 


partite 


Vo 
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7. An «bet may be grantec, and ſo may den and chapter, 


* ; mayer and cemmonalty, Perk. 23, 24. 1. 51. cites 5 H. 7. 25. M. 
a | 
= | 428 — 
er, [See Grants (C).] 
ok, | _ 
on ; 
(D) What Things are neceſſary to the making of a | 15 ] 
. Aud what Words.) 
| I. 'T HERE ought to be theſe things to the making of a deed, perk. f. 
J that is to ſay, writing, ſealing, and delivery. 4 H. 6. 4, 8 118. ſays, 
H. . 3. 32-] | : that foros 
princes have uſed to make bl; patents and charters ſeal:d to be delivered to divers ita 
what matter ſocver they would in them. And that ſuch patent has been ſufficient warrant to 
the patentees, &c. Yet if 5 comer p< /on ſeal an obligation, or any other dced, without any 
writing in it, and deliver the fame unto a ſtranger, man or woman, it is nothing worth, 
his [2. If a deed be wrote upon 20994, leather, cloth, or the like, it is 2 Inſt. 672. 
. | not good, but ought to be wrote upon parchment or paper, other- = 8 8 
— wiſe it is not good, becauſe the writing upon them may be leſs e 
ing vitiated or corrupted. Co. Lit. 35. b.) | | 
ay- IZ. The deed tates effect from the delivery, and not from the date. As to dates 
Mn 29 E. 3. 23. adjudged. ] | | voy (P). 
EN | Goddard's cafe. > 
2 [4. A deed ſhall be good enough though it has not any date, 13 2 Rep. g. 
ert. H. 7. Kelloway 34. b. For the time of the making may be alledged Sg 
5 in pleading. ] | > 
[. If an allet and covent make a deed, and in the end the words As to ſeal- 
| are, In cujus ret teſtimonium frgillum naſtrum appeſuipius, though it 7 * : 
.] be not ſigillum noſtrum commune, yet it is good enough to bind ( th — 
2 the ſucceſſor. 22 H. 6. 4.] | S. C. aud 
OW 8 a 11 E. 4. 4 
gly and 37 H. 6.3. Pr. Fats, pl. 30. cites S. C. and 2: H. 6. 3. 
; [b. If an obligation be, Ad quam quidem ſolutionem bene & fide- 
| liter faciendam cbligo me, hæredes, executores & adminiſtratores 
| meos firmiter per preſentes datas, Oc. though the words (Agillo 
__ 1-0 figillat”) are omitted, yet it is a good deed. M. 10 Jac. B. R. 
8 adjudged between Meyhen and Dune. ] | 
ſe, [/. This word (meum) in a deed is not neceſſary, for In cujus a, 
rei * teſtimonium ſigillum appoſui is ſufficient without the word Folio 22. 
meum ; for if he ſeals it with the ſeal of another man, it is ſufficient. 
4. 21 E. 4. 81. 8 
8. Theſe words ( In cujus rei teſtimenium ſigillum meum appoſui B. Faits, 
ee, are not neceſſary to be in a deed. Bro. Obligation 8. in abridging Pl. 103. 
u- 40 E. 3. 17. Kelloway 41. b. Contra 40 E. 3. 2. _ 7. 
la 9. Theſe words (Vigillum meum appojur) are not neceſſary, 8 
be H. 6. 35.] 11 | 
2. 10. There muſt be grantor and grantee ; yet where a deed tri- 


- partite of bargain and ſale inrolled had not the granter's name before 


\n Vol. XIII. C the 


28 Faits [or Deeds.] 


the words {hath granted ) ſo that it was not faid, who hath granted, 
Went. 142. and (hath) was in the ſingular number though the deed was tri- 
33 partite, yet becauſe a grantor may with certainty enough be collected 
From the whole deed, the deed was held good. 10 Mod. 45, &c. 

Lord Say and Seal's caſe. "Wa 
11. If a deed of feoftment be without premifſes, habendum, tenen- 
D. 19. 
* Dat. num, the date and the clauſe of his teſtibus yet it is good. Co. Lit. 


Y. pl. 4. 95. S. 1. 7. 
25. Bedne's Caſe—0u. 33.— 3 Buif, 30f.— Kelw. 70. b. 
IIe. 75. Peters v. Field. SH | 


(216 ] 


2 Rep. 5. Goddard's caſe. 


12. The year of the king is not eſſential to a deed. 2 Salk. 462. 
Cromwell v. Grunſden. 

13. Though a deed be ſufficiently written, vg. without raſure, in- 
terlining, or new writing upon the old writing, or without any other 
like fault, and alſo be ſufficiently ſealed and delivered as the deed 
of the party, yet if the words in the deed in themſelves are not /uf- 
fectent in law to bind the party, the deed will avail little or nothing 
againſt him. Perk. ſ. 155. | 

14. In the reign of queen Elizabeth, deeds were often without 
witneſſes, and a counterpart of an old leaſe without witneſſes made 
about that time was allowed as good evidence; and Windham 
Juſt. ſaid, that he had ſeen ſeveral deeds made in her time without 
witneſſes, Lev. 25. Garret v. Liſter, | 

15. If A. makes a deed to B. and delivers it to J. S. to deliver it 
to B. this is not a deed without B.'s agreement to it; for J. 8. 
the bailee, as here, is fervant to A. who makes the deed, and 
not to B. to whom the deed is made. Br. Faits, pl. 80. 8 H. 


7. 13. 


See Aſſent 
(B. 4) 


TY 


to a Deed, : 


8 A Preſentation by writing to a church is not a deed, but only 
in nature of a letter to the biſhop. C. L. 120. a. 
2. Debt upon bond of 200 l. to indemnify againſt a bill ſealed 
{for the payment of 421. in which the plaintiff was bound) when 
| he ſhould be required; the defendant pleaded non eſt factum, upon 
138 which they were at ifſue ; and it appeared upon the evidence, that 
a the bill as written in à book, and that the defendant put his hand 
and fea! to the ſame leaf on which it was written, after a ver- 


; 5 ef the delivery. Cro. E. 613. Fox v. Wright. 8 

i 3. Grant of next ax; nog or avoidance of a living cannot be 

1 good without deed, and a letter wrote by the patron to the father of 

2 the plaintiff, in which the patron ſaid he had given him the next 
| ancidance, is not ſufficient, Cro. E. 164. Criſp's Cale. 


[Vide N. a.] 


dum, reddendum, clauſe of warranty, or * of in cujus rei teſtimo- 


(D 2.) What ſhall be faid to be, or ſhall ama, 


dict adjudged, this was 2 good deed, though there was no evidence 


(D 3.) What 


of th, 


(Cen. 
binds 
and ti 
ties 4 
ſaid j 
B. is 
action 
rectpr, 


in wh 


eo. 
iS not ; 


Crit. 
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(D 3.) What ſhall be ſaid the Deed, or only the 


Agreement of Perſons figning it. 


Ix HEN an incumbent grants a rent by the conſent of the pa- 
tron and ordinary, and they put their ſeals to it; this is not 


Ero. E. 37. Eaſt, 


their deed, but only their agreement to it. 
Skidmore, &c. v. Vaudſtevan. 


(E) What Things are neceſſary to make a Deed [ 17 J 


indented. 


[1. I T cannot be a deed indented, unleſs it be actualhy indented. co 
For if the words of the deed are, hec indentura, &c. yet if 474- 


it be not indented in fact, it cannot be an indenture. Co. Litt. 
143. b. 5 Rep. Stiles's Caſe 20. b. adjudged, though there were 
two parts of it. ] | 

[2. 4 the deed be indented, though the words of the deed are not 
bac indentura, yet it is an indenture. Co. Litt, 143. b.] 


(F) [Charter-Parties] Who ſhall be ſaid Parties 
to the Indenture to be charged, or to take Ad- 
vantage by it. [Or rather who ſhall take Advan- 


tage or be bound by a Deed, not being Party or 
Scaling. | | 


II. I F an indenture of the charter-party be made between one A. 

and others, owners of the ſhip called E. whereof B. 1s maſter, 
of the one part, and C. of the other part. In which indenture (a) A. 
covenants with B. and C. and C. covenants with A, and B. and 
binds them to C. and B. for performance of covenants in 600 /. 
and the concluſion of the indenture is, in witneſs whereof, the par- 
ties aboveſaid have put their hands and ſeals, and the ſaid B. to the 
ſaid indenture put his hand and ſeal, and delivered it. In this caſe 
B. is not any party to this indenture, ſo that B. cannot. releaſe the 
action brought upon this indenture by A. becauſe it is an indenture 
rectprocal, between parties of one part, and parties of the other part, 


In which caſe no obligation, covenant, or grant can be made with 


any who is not party to the deed; but where the deed indented 
not reciprocal, but is without the words, between, Sc. as omnibus 


16 


Cro. El. 


Frampton 
v. Stiles. 


2 Inſt. 672. 


2 Inſt. 672. 
cites 5 Rep. 
20. b. Stiles's 
Caſe. 


See (C.a) 
— Molloy 
de jure 
maritimo 
267. cites 
S. C. and is 
thus, (viz.) 
A. cove- 
nanted with 
C. and B. 
and bound 
themſelves 
to the 
plaintiff 
and B. in 
600 |. 
Where 2 
deed runs in 


the Hi per- 


Chrifti fidelibus, c. there the obligation, covenant, or grant may be fon ſigning 


C 2 


madg and ſealing 
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eg B.a made to divers ſeveral perſons. Co. Magna Charta 673. where 19 
arty, . . ' ; ö 

Teac my cited Trin. 29 El. B. R. adjudged.) 5 
b therein, 1 Salk. 214. Nurſe v. Frampton. (a) In the indenture were divers cove- 
nants to be performed by A. and by B. to C. and e converſo ; and there was a claute, that A. ard 
B. bound themſelves to C. to perform the covenants. Cro. El. 56. Eaſt, Skidmore and Foame 
v. Vauiſtevin. The word: in 2 Inſt. 673 are, that A. covenanted with C. and B. and alto C. 
covenagted with A. and B. and bound themſelves to A. and B. for performance of covenants in 
Soc I. &c. 2 Inſt. 673. Scudamore v. Vandeſtene. 


See (D. a) þ | | 3 
e 2. If an indenture of charter-party be made between A. ond BB. 


262.8. C. Owners of a ſhip, of the one part, and C. and D. merchants, «f the 
but leaves ther part, and there are ſeveral covenants of the ane part, and the 
out the other, and AH. only ſeals the indenture F one part, and C. and D. of 
word (alt) the other part; but in * all the ind ion, that A. and B 
non part; but in * all the indenture is mention, that A. an . 
a charter- Covenant with C. and D. and C. and D. covenant with A. and 
— quod B. In this caſe A. and B. may join in action againſt C. and D. 
"gp r— wal upon this indenture, for breach of a covenant in the deed, though B. 
exifit;thu never ſealed the deed ; for he is a party to the deed, and C. and D. 
A. covenart- had fealed the other part to B. as well as to A. upon which the 


een, action is brought. Hill. 18 Car. B. R. adjudged per Cur, upon 


1c. to . 


between A demurrer without argument, for the clearneſs of it, between 


whom, as Clement and Healy. ] 

owner, ar 5 

C. merchant the indenture was, and 1001, 1 D. the plaintiff, as maſter. The defendant pleaded, 
that the plaintitt was no party to the indenture. The plaintitt demurre@ ; and per curiam, any 
one mentioned therein, is party enough to ſue this indenture, being not between partics, but only 
hee indimura tf aw, which is all one with a deed in the firſt perſon ; as if it was, I give ſo much 
to J. N. and fo much to J. S. 3 Keb. 115. Hill 24 Car. 2. B. R. Coke v. Child. 


[18 ] (G) In what Line or Place the Writing being, 
1 ſhall be Parcel of the Decd. 


Niet... 


A bond was [ 1. T* part of the deed be written pon the back of the deed 
condit on- for default of parchment, yet it is a good deed, 41 E. 3. 
ed to fare 

lend: har m- 10 b.] | | 

4% from all incumbrances made by the obligor, and a memorandum was alſo indorſed, that 
the condition auld nx exterd to an extent of a ffatute acknowledged by him to J. S. and it Was 
held to be parcel of the condition coniomed to it as an exception; for it is an explanation 
in writing of the intention of the parties, written before the ſealing of the bond. Mo. 679. 
Broke v. Smith. 


But it [2. So an ebligaticn with a condition upon the back of it, is a good 
cup to condition. 41 E. 3. 10. b.) | 


te fre the fealing and delivery, or elſe it is not good. Per Harvey Juſt. Het. 137. Taylor's 
Caie. | 

Irdoriement aſter ſealing and di very, and at another time, makes a few deed, 6 Mod. 237» 
Couk v. Remington. 5 | 


[3. If an obligation be made, and one word is put above and ana- 


ther below, and another in another place, yet the deed is goo. 14 H. 


4. 18.] 
5 IA. If a man be bound in an obligation upon condition, that ut 
— he pay a certain ſum to his firſt child which ſhall be born after- 


wards, 


aded, 
„ any 
U only 
much 


deed 
E. 3. 


i, that 
it Was 
mation 


5. 679. 
good 


aylor's 


ds 237. 


1 an- 


4H. 


hat if 
af: cr- 
W al ds, 
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wards, then the obligation ſhall be void, and before the ſealing of Mo. 579. 
it a memorandum is made under the condition, that it is the intent of —_— 4 
the parties, that the ſum mentioned in the condition ſhall not be paid cnditim 

till the firſt child, which ſhall afterwards be born, can aſk his d a re- 


. 3 3 68 | 22 1 cegniganc: 18 
father's blefling; this is part of the condition as ſtrongly as if it 3 — 


had been put in the reſtdue of the condition, it being done before the recog- 


ſealing; for it is not repugnant to the condition before, but only an nizance, 


explanation of the condition and of the intent of the parties. Du- 2 


bitatur Paſchæ 16 Jac. between Chibborn and Horwood, upon a cognizance, 


Cemurrer, | but under. 
| So if it wis 
| cr tf: Lich of it. — See Trial (C g.) pl. 25. cites 36 H. 6. 2. adjudged, 
[5. But the obligee did not much rely upon the law, but ſued 
in the Court of Requeſts, ] 
[6. And in this caſe, if the memorandum had been, that the matter 
aforeſaid ſhould be parcel of the condition aforeſaid; this would 
make it parcel of the condition. Per Mountague, in the faid caſe of 
Chibburn and Horwood. |] | | 
[7. Aud in the caſe aforeſaid, F after the memorandum, and the 
matter aforeſaid done and alleged, there had been theſe words, then 
the condition fhall be void, it had been parcel of the condition. In 
the ſaid caſe agreed per Houghton. ] | 
[8. If a clauſe comes in a deed after theſe words, in cujus rei Bendl. 12. 
teſtimonum, Sc. ſigillum appeſui, Sc. it is not any part of the deed, fentts, 


, 4 : : Het. 38. 
though it was written before the ſealing and delivery. 1 Ma. Brook, arguendo. 
Faits, 72. agreed by the juſtices. And ibid. 76.] „ 

If a pro- 


d be put in aſter the in cjus rei ſcinnaium, and ſubſcribed to the deed before the ſealing, it is then 
part of the deed. And though it be after the ſealing, yet it may be as a condition annexed to the 
deed. Per Doderidge Juſt. 3 Bulſt. 302. Thompſon v. Butcher. 
That which is en in a deed after the in Cujics rel tf rmunium ſhall be parcel of the deed as well 
as that which is wrote before. Per omues J. Mo. 3. pl. 5. Anon. Per Coke Ch. Juſt. 
t 15 no part of the bill, but may be a condition, and muſt be pleaded. So in covenant brought an 


words of covenant in a deed, after the in cujus, &c. and above the ſeal, it was held good. Brownl. 


59. Hamond. v. Jethrell. —2 Brownl. 99. S. C. 
Before the ſealing twenty things may be ind:r/:d or iibed, as condition of the obligation, and 
al! hall ſtand, Mo. 679. Brook v. Smith. 


9. Before the ſealing a leaſe of houſes in which a rent was re- [ I9 ] 
ſerved, it was indorſed for the payment of twelve bottles of Canary 
wine every year to the leſſor. —[t was argued for the defendant, 
that the wine ariſes in covenant, that it is a reſervation and not pro- 
perly a rent; but for the plaintiff it was ſaid not to be material, 
whether a reſervation or not; for that it is a duty, and ariſes by 
reaſon of the thing demiſed, and goes along with it. 4 Mo. 74. 


in the caſe of Pitcher v. Tovey. 


10. In debt to perform covenants in an indenture; one cove- 
nant was, that the defendant would fafely give up to the plaintiff 
the goods, a particular whereof was writ on the back of the in- 
denture. It was held per Cur. that the indorſement, if made at 
the time of the enſealing and delivery of the deed, was part of it, 
and therefore giving oyer of the deed without oyer of the in- 
dorſement, was an incompleat oyer of the deed relating to the 

2 indorſe- 


19 8  Faits [or Deeds. 


indorſement, and not perfect without it. 6 Mod. 237. Cook v. 
Remington. | ” 


(H) Sealing. 


see [N. a. [I. T* AT cannot be the deed of any, who does not ſeal it. 


> —— 6 H. 4. 5.] 
S. 130. 


Though words o gatory, or, &c. are written in parchment or paper, and obligor, or, &c. deliver 


tbe ſame as bi deed, and it is nut jealed at the time of the delivery, u is but an crow! notwithſtanding 
that the name of the obligor be ſubſcribed. Perk. S. 129. 

A. by indenture /:a/:5 to B. and C. rendering rent and with divers covenants, and F. and C. bind 
tbemſelves for per fermance f the covenarts in 40 l. and B. /:als the indentuſe, but C. docs not, but 


n ET ES CN, * ef n 2 2 . IX "4 
232 8 
F EATS Dr TIL ICT TL» £ 

8 


62th erter, This is no obligation as to the 40 /. but only againſt B. who ſealed-it, as it ſeems there. 


Br. Obligation, pl. 13. and 27. cites 38 E. 2. 8. and 45 E. 3. 3+ 11. — hr. Dette, pl. 80. citcs 
S. C. becauſe it is a collateral thing, though he ſhall be bound by his agreement to the leaſe as to 
the payment of the rent, yet not as tothe 40 . unleſs he had ſealed, per Finch.———}r. Dette, 
Pl. 38. cites 45 E. 3.4. But Brooke ſays, quære legem. For that it ſeems not law in the point 
of the words obligatory, and cites 45. E. 3. 11. that of all reſervations and things neceſſary to the 
leaſe, C. ſhall be bound by his agreement, though C. had been a feme covert at the time, but that of 
a thing which binds the perſon as 2 thing obligatory ſealing and delivery is neceſſary.— Br. Dett 
PL 80. S. P. cites 38 E. 3. 8. and there Brooke ſays, that a penalty for non- payment of the rent 


annually is a reſervation. 


[2. If four make a deed, two may make one ſeal, and the other ttb 
another ſeal; and this may be averred, and ſhall be a good deed ot 
all four. 6 H. 4.5. 29 E. 3. 32.] ; | 

Jo 268. 3. If twenty make a deed and all ſeal it at the ſame time with ane 
P. Lord and the ſame ſeal, yet it is good, and the deed of all. * 8 H. 4. 8. 
Lovelace's + 22 H. 6. 4. b. per Port.) 


Caſe.— 
Br. Faits, pl. 28S. C. 17. pl. 8. C. 30. 

One piece: of wax may ſerve for all the grantors which are named within the deed, if every one of 

them put his ſeal upon the ſame piece of wax, or if another do ſo for them, &c. if the words in the 
deed imply ſo much, viz. if it be ſaid in the deed in cujus rei teftimonium ftgilla naſtra appeſaimus, or 
words to the ſame effect. Perk. S. 134. cites 8 H. 6.8. 27 H. 6. Feoftm. 105. 

Per Clark Juſt. Tawverty men may ſeal with one ſeal on one piece of wax only, if all lay their hands on 
the ſea! together. Per 2 J. centra. 2 Le. 21. in the caſe of Lightfoot v. Butler. Per Noy, At- 
torney Genera), that it is good. Jo. 268. in Itinere Windſor. Cro. El. 247. Bretton v. Bolton. 
—— Br. Ob! gation, pl. 73. cites 21 H. 6. 3. and 27 H. 6. 4. S. P. which Brooke ſays, ſeems to be 
intended where all ſeal with one print. | 5 


[A. If an abbot and covent ſeal a deed with a ſeal, it is good 

enough to charge the ſucceſſor. 22 E. 3. Abbe 21.] | 

= $37: [5. If a man ſeal a deed with the ſeal of anather man, it is good 
Biſhop of enough. 21 E. 4. 81.] | 

St. Davids.—-Br. Faits, pl. 75.——For the print of the other's ſeal is his ſeal. Br. Obligation, 
PL 69. cites 21 E. 4. 81. : | 


| 20 ] (e. If an abbot and covent make a deed, and ſeal it with my ſeal, 
it is good enough. 22 H. 6. 4. b. Per Pole. Perkins 132. 


Though the 


words are in cujus rei teſtimonium appenſum eſt noſer um ſigillum commune ; forthis ſeal ſhall be ſaid the 


covert or common ſeal for the time, for with their common aſſent they Ha change their commu 
ſeal at what time they will. Perk. 8. 132. —— Br. Obligation, pl. 73. cites 21 H. 6. 3. 
and 22 H. 6. 4. 


So if it had been gin neſira oppoſuimur, inſtead of ſaying the common ſeal, and yet held good, 


7+ The 


and it ſhall be intended their commen ſeal, Br, Faits, pl. 70. Cites 11 E. 4. 4. 
* | | | 4 


T. 


the 
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F. The ſealing of charters and deeds is much more ancient than 
ſome, out of error, have imagined; for the charter of the 4ing 
Edwyn, brother of king Edgar, bearing date anno Dom. 956. made 
of the land called Jecklca in the iſle of Ely, was not only ſealed 
with his own ſeal (which appears by theſe words, Ego Edwinus 
rratia Dei totius Britanniæ telluris Rex meum donum proprio 
ligillo confirmavi) but alſo the biſhop of Wincheſter put to his ſeal, 
Ego Elfwinus Winton Eccleſiæ divinus ſpeculator proprium ſigil- 


al it. | 3 lum impreſſi. And the charter of ing Offa, whereby he gave the 
| Peter-pence, doth yet remain under ſeal. But no king of England 
8 before or ſince the conqueſt fealed with any ſeal of arms, before 
bins king Richard 1. but the ſeal was, the king fitting in a chair on 
25 the one fide of the ſeal, and on horſe-back on the other fide, in 
5 wo divers forms. Co. Litt. 7. a. — 
ee, 8. If dean and chapter, or mayor and commonalty cauſe a writing Br. Obliga« 
. Cites | to be made, in which it is ſaid fig:zUlum no/trum appoſuimus, and not 49, pl. 23. 
ee ſigillum noſtrum commune, yet the writing iS tufhcient, and ſhall 2 38 
— bind them. But if dean and mayor ſeal, a writing made in their 22 H. 6 4. 
o the names, and in the name of the chapter and commonalty, without 
ne of the aſſent of the chapter and commonaity, and it is faid in the deed 
; _ figillum noſtrum commune appoſuimus, and the ſame is delivered 
| by the dean and mayor without the aſſent or agreement of the chapter 
and commonalty; this is only the deed of the dean and mayor and 
"#109 not of the chapter and commonalty ; cauſa patet. Perk. ſect. 133. 
d ot cites 11 Ed. 4. 4. 22 Hl. 6. 4. 37 H. 6. 3. : 
9. If in a deed no mention is made of ſealing, it is not a good deed 8, p. per 
ONE though ſealed in fo if theſe words, ſigillum appoſui, are wanting, Keble, and 
8. Br. Faits, pl. 76. cites 21 E. 4. 81. nee denied. 
the other ſide. Br. Faits, pl. 103. cites 7 H. 7. 14. and 8 H. 6, 35. S. P. but not . ee 
— And cites alſo 40 E. 3. 1. Br. Obligation, pl. S. cites 49 E. 3. 1. where debt was brought 
ne of on an Sm which was in the third per jor, and no mention made that the parties had put to their 
N tie ſeals, and awarded that the plaintitt take nothing by his writ ; but he makes a quzre if the want of 
, ON thoſe words (ſigillum ſuum appotuit) be material. | 
ls on 10. Declaration of * of fine may be good by writing only, 
WE” without a ſeal, even fi 


- nce the ſtatute of frauds, Per Holt Ch, 
o be | Juſt, Farr. 76. in caſe of Shortridge v. Lamplugh. | 


[See (F) pl. 2. (I) pl. 9. (T. 2) pl. 4. Corporation.] 


: (H . 2) What Things are eſſential to make a good 
ion, | Deed. 
R : | [ 8 gn ing . ] 


cal, 
Ie 1. A MAKES a hend 15 B. but does not ſalſerile it, yet the bond 
_—_ is good without it; for ſubſcribing is no eſſential part of 


. ; the deed, and ſealing, is ſufficient. 2 Salk. 462. Cromwell v. 
: Grunſden. 4 
| C4 2, Signing 


s 
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ies en a2 [I. 


Per Ho!t 2. Signing is not neceſſary to a deed. For in former times they 


Ch. I. tha pere only ſealed but not ſigned. But now ſince the ſtatute of fraudt 


name in the Rs ape : 
bond is only an ignment J writing, if it is no deed, yet it muſt be tioned. 


dee x Per Holt. Ch. Juſt. 3 Salk. 171. Queen v. Goddard. 
2 777 3. All folemnities in conveyancing are appointed t hinder the 
Parties from ſurprize, G. Equ. R. 170. | 


"7 


(I) What Things are neceſſary to make a good 
Deed. Delivery, and what is a good Delivery. 


** | HERE ought to be @ delivery, otherwiſe it cannot be 2 
Joins bend deed. 9. H. 6. 37. b] | 


Was | 
brought again}? one, and a verdict was for the plaintiff, On motion in arreſt of judgment that 


thou h this might have been pleaded in abatement, vet ſince it appears on the face of the record 
That the plaintiff had no right againſt one alone, he cannat have judgment, the court was of opinion, 
that it did not appecy of record at the other ſigned, ſealed, or delivered this bond; but admitting that 
it did appear that he_/igned ard led it, yet if it appeared voti he delivered ity it is the bond of the 
defendant alone, though another is named in t with him, tor it is not his deed without the delivery. 


8 Mod. 242. Cloud v. Nicholſon. 


[2. There ought to be a livery in Jaw er in deed to make a 
good deed.. 9 H. 6. 37. b. Curia.] | 


Notwith- [Z. If I make a deed to B. and ſeal it, and after B. tates the deed 
Kandins mbithout any delivery of me, without my will or otherwiſe, it is not a 
that a deed 6 <p 

be u. good deed, becauſe it wants a livery. 9 H. 6. 37. b. Curia. 10 Hl. 
ciently 6. 25. Contra 14 H. 6. 1. b.) . 
ritten in 


my name, and ſealed by me, if it is not delivered by me, or by another, by my affent, or by my 


agreement or commandment, the ſame ſhall not bind me; for all this while it is but an eſcrowl. - 


And if I make ſuch etcrow!, and let it lie by me, and a ſtrauger gets 3t, it ſhall not bind me, fos ic 
is not yet my deed. Per. ſect. 137. 


2 Le. 97. 
S. P. Wiles 
v. Jermin. 


Cro. E. 
267. 5. © 


— — 
* Fol. 24. 
— prmm_ 
It is a god 
leaſe ; for 

though the 
putting the 
ſeal of th- 


15 ** * 20 ito 


LA. The deed of a corporation needs not any delivery, but the 
appeſitian of the common jeal gives perfection to it without any 
delivery. Da. Rep. 44. b. Dean and chapter of Fernes.] 

5. As if dean and chapter put their chapter ſeal to à deed, 
this is a perfect deed by it without any delivery. Da. Rep. 
44. b. H. 32 El. B. R. agreed between Germin and Willis. ] 

[6. * But if a dean and chapter have a right to the land, but 
they cannot make a gend leaſe before an entry made by them into the 
land, as [if] a ſtranger has a voidable Jeafe, they may make a leaſe in 
writing, and affix their ſeal to it, and make a letter of attorney to J. . 
to deliver it as their deed upon the land, who delivers it accordingly. 
This is a good leaſe, for the afixing of the ſeal to the leaſe doth 


corporation not make it a deed, they being out of poſſeſſion till the attorney has 
1. delivered it as their deed upon the land, becauſe: otherwiſe it ſhall 
carries with be void. Mich. 13 Car. B. R. between * Fludd and Gregory. 
i adelive- Per Cur. reſolved upon a trial at bar, which concerned the Dean and 
221 Chapter of Peterburgh, and Juſtice Jones cited a reſolution ac- 


cordingly.] 


it an the land / all Jaipend thr op ration of i: till then, vet. 257. Anon. upon evidence in eject- 


ent. * Fer two juſtices accord. and per two contra. Jo. 370. 


(7. If 


the 7 


n 


ned. 


the 


t that 
ecord 
inion, 
g that 
of the 
very. 


ke a 
deed 


10t a 


o H. 


by my 


rowtl. - 


ſox ic 


void, and no preſentation at all. 
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[7. If I make an obligation to two, and delivesit to one of them 
enly, and ſay nothing of the other upon the livery, the deed is void 
as to him. 3 H. 6. 19.] 

[8. If a man ſeals a writing obligatory, in which he is bound to 

§. but this is made for the behoof and 1% of A. S. whom the 


| obligor intends to marry, and on the day of the ſolemnization of the 


marriage he delivers it to A. S. jaying theſe words, ſcilicet, this will 

ſerve; and immediately the feine delivers it over 10 the obligee, this 

is a good delivery. D. 3 El. 192. 26. adjudged, Tenant” 
caſe, 

[9. If a deed not ſe BY be produced in court, if the other Acknow- 
lelges it, it is of force. 41 E. 3. 10. b.] 

10. A /fatute is good, though there was no delivery, per F enner Juſt. 
And per Popham; debt lies upon it as upon a record, though it never 
was delivered; for it is upon record that it was delivered, and the 
party is flopped to fay the CONtrary. Cro. E. 494. in caſe of Aſcue 
v. Hollingworth. 

11. A makes an obl; zation to B, and ſeals it and flings it on the 
table, and B. takes it, it is not good. Ow. 95. Stanton v. Cham- 
berlin. Cro. E. 122. S. C. D. 192. b. pl. 26. Marg. 

12. A. makes an obligation 1 B. to the uſe of C. and A. delivers 
it to C. in the preſence of B. and ſays to him, thts a6” has This P 
is a good delivery. to B. Jenk. 195. P 

13. If a patron draws a preſentment in writing, and puts his ſeal 
to it, and lets it lie in his ſtudy, and the party named in it to be 


preſented gets it without the privity of th: patron, and carries it 


to the biſhop, and is inſtituted and inducted tl 1ereupon, it is merely 
Yelv. 7. in the caſe of Grendit v. 
Baker, | | 

| { See Corporation ( )] 


(K) Delivery of a Deed, how it may be. 


II. T HE deed »f a corporation does not need delivery, but the 
appoſetion of the ſeal gives perfection to it. Da, Rep. Dean 


and Chapter of F ernes, 44. b. 


[ 2. Co. 9. Thoroughgood, 136. b. Reſolved that a, leliuery 
5 a writing ſealed to the party without any words is a good de- 
ver 
*. "Wh Litt. 36. Co. 9. Thoroughgood, 137. b. Reſolved if a 
man deliver a writing ſealed t9 the party with theſe words, I deliver 
this writing ts you, it is clearly ſufficient, though he doth not ſay, as 
his deed, or as his act. 

[4- Co. 9. Tnoroughgood, 137, If a writing be ſealed and it 
lies in a window, ar 120 a "Gals and the obligor ſaith to the 
obligee, de you ſee the uriting there? take it as my deed, and he 


takes it e ingly, this is a good delivery in law. Co. Lit. 


3%] 


| 5. So 


Vide ( K) 
pl. 5. 


Jenk. 221. 


. P. 75» 
S. P. 


Dal. 104. 


pl. 46. 
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D. 192. b. T5. So if he ſaſch, go and take the ſaid writing, it is ſufficient for 


3 „ you, or it will ſerve the turn, Co. Lit. 36. 
Tenant.— lenk. 221. pl. 75. S. C. Caſing a writing ſigned and ſealed on à table, and ſaying nothing 
is no delivery. But if he ſays, chi will ſerve, it is good. Le. 140. Chamberlain v. Stanton. 
Tze jury found that the defendant cauſed the obligation to be written, and ſigned and ſealed it, and 
then laid it upon a table, and the plaintiff came and took it; the queſtion was, if this was the de- 
fendant's deed; and the opinion of all the juſtices was that it was not, without other circumſtances 
found by the jury. Cro. E. 122. S. C. 5 

Delivery is ſufficient without ſpeaking any words. Per Anderſon Ch. Juſt, Cro. E. 356. in caſe 
of Hollingworth v. Aſcue. Co. Lit. 49. b.—Otherwite a man that is mc cannot deliver a 


deed, which he may do. See (A) pl. 9. 


[ 23 ] [6. If a man feals a deed, and delivers it to a ftranger to keep 
to the uſe of the maker, this is not any deed without other delivery. 

| 4 H. 4. 3. b. Dubitatur.] 

Afrer ref I[7. If a man makes an obligation to J. and delivers it to B. if 

fa! to . J. gets the obligation he ſhall have action upon it, for it ſhall be 

offer tn de. intended that B. took the deed for him as his ſervant. 3 H. 6. 


offer to de- 

liver it to 27, ] 

tim as the | | | 
deed of A. he got the obligation, and recovered upon it. 2 Le. 111. pl. 145. Alford v. Lea. cites 
3 Eliz. D. 167. Taw's cafe. —— | 


[8. If a man writes a deed of feaffment to J. with letter of at- 
forney to B. to make livery, but does not deliver it, and after alters his 
intent, and razes out the name of F. and puts in the name of 8. in his 
place, and delivers it to S. but doth not ſay any thing upon the delivery, 
yet this is a good deed, for his intent appears, Dubitatur 35 
Aſſ. 6. . 

[9. But if this will not be ſufficient, yer] if the attorney 
makes livery to S. and the feoffor agrees to it, it ſhall be ſufficient, 
for this will explain his general delivery before. Dubitatur 35 
Aſſ. 6.] | 

A deed poll 10. A parchment (not a deed indented) ſealed and delivered ly 
, one firſt, and then by the other, is the deed of one as well as of the 
tween A. | 

nd B.in other. Per tot, Cur. 2 And. 36. Croſs v. Powell 41. S. P. ad- 
which A» judged accordingly, _ 
govenants 

to convey lands to B. and B. covenants to pay A. 100 Il. B. delivers to A. and then A. dilivers the 
me deed to H. this re- delivery does not make the deed void, 2 And. 41, Croſs v. Powell. —Cro, 
483. S. C. and that it is a good deed to both, —— | 


11. Bond to ſubmit à matter to arbitration, ita gued deliberetur 
utrique partium.— 
livered to every one. 5 Rep. 103. a. b. Hungate's caſe. 

12. A. delivers à deed made to F. S. to J. D. though he does not 
fay to the uſe of FJ. S. yet it is a good delivery of the decd to J. S. 
if he accepts it. Clayt. 31. Anonymus. on 

12. An inderſement after ſealing and delivery is a new deed, 6 
Mod. 237. 


[See Corporation ( J 


L) How 


If there are two, or four, &c. it muſt be de- 
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(L) * How the Delivery of a Deed may be, and = Y 
| what ſhall be {aid a Delivery. GS 


1 I F a man, being out cf poſſeſſion, makes a deed of leaſe of the 

L land to try the title, and annexes a letter of attorney to enter 
and deliver the leaſe upon the land, and annexes the letter of attorney 
to the leaſe, and makes a label of both, and puts his ſeal upon the label, 
aud after puts another ſeal upon the letter of attorney only, and then 


delivers the letter of attorney only as his deed, and not the leaſe, this is 


not any delivery in law of the leaſe alſo, though it be annexed to the 

letter of attorney, and ſo he delivers it in facto; for he may well 

divide his delivery to give effect to that which he intends to deliver 

only. Mich. 15 Ja. B. R. between Davies and Bridges, in ejec- | 
tione firmæ upon leaſe made by the Biſhop of Oxford againſt 1 
Fawkner. Reſolved and adjudged per Cur. upon evidence at the l 24 
bar.] 


2. If a man writes an obligation in a book, and there at the ſame popham 


folro puts his ſcal to it, and then delivers the book to the ebligee as his willed the 


5 x - : . . 1 . jury to* find 
deed, this is a good obligation, for he has delivered that which in ii 


makes the obligation, and more, as his deed; and though the de- but they 
livery be 49/4 for the ſurplus, it is good for the reſidue. Tr. 40 found it 
El. B. R. between Fox and Wright.) | generally 

Nas a to be fuc- 
tum frm, for they ſaid it was an uſual courſe in Lendon ; and being afterwards moved in court, 
Clench and Popham agreed that it was 2 good deed, but Fenner doubted. Yet now by the veu- 
dict it is put out of queition. Cro. E. 613. S. C. | 


3. Leſſee for years grants his term by deed, and ſealetb it in the 
preſence of divers, and of the grantee himſelf; and the deed at the 
fame time was read, but not delivered, nor the grantee did not take 
it, but they - it behind them in the ſame place, Yet the opinion 
of all the juſtices was that it was a good grant ; for the parties came 
for that purpoſe, and performed all that was requiſite for perfecting 
it, except an actual delivery; but it being left behind them, and 
not countermanded, it ſhall be ſaid a delivery in law. Cro. E. 7. 


Shelton's caſe, 


(M) Delivery to deliver over. 


Ir. 1 F I make a writing to A. and deliver it to anctber as an Pl. 5. Perks 
2 and after A. gets the deed, yet this is not my deed, S- 142. 
for the bailee has not any authority to deliver it as his deed. 10 
H. 6. 25. 9 H. 6. 37. b. So it feems, by this reaſon, it ſhould 
be though the bailee had delivered it over as his deed; for this is 
out of his authority, it not being appointed, ] 
[2. If a man ſeals a writing, and delivers it to a ſtranger as his It is not his 


#ced, it ſeems, it is to be intended) to deliver to the party to whom _ _—_ 
4 h ; Bs it C8475 * 


4 
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S. 138.— it is made, after certain conditions performed; if the frenger gu- 
_ livers it to him q 6g the conditions performed, yet it 1s his deed 
A. delivered and he is put to his remedy againſt the bailee. 9 H. 6. 37. b. 


a deed 12 B. Contra 8 H. 6. 26.] 


29 the ule 


of C. and D. % as C. G agree. A. directed B. to carry i: to C. and pray him to take the fame, 


bat if C. would not, that then he would not that D. ſhould be made acquainted wich at, bur 
that all ſhould be void. B. went to C.'s houſe, but did not peak with C. and C. after died, not 


having any notice of the deed. Adjudged that this was a condition precedent, and ſo not his deed. 


Mo. 300. Degoſe v. Rowe. Le 152. S. C. and two juitices againſt one that it was his deed, 
But a6ju:2atur. f | 


Pcrk.S. [3. Ss it ſhall be if He ti whin the derd is made gets the deed 
144. S. P. without any delivery of the bailer, it is a good deed, g H. 6. 
and fates b 4 2 

: I . 
37+ b. | 


it as in pl. . 
2» ſupra of the delivering to a ſtranger /a: Lis de. 


As until [4. If I make a writing to A. and feal it, and command another 


certain in- fo keep it till certain conditions performed, if A. takes the deed gut of his 


dentures 75 a 3 3 . ER : "IE : 
"= poſſe ion before the conditions performed, yet this is not a deed, be- 


me and the Cauſe here is not any condition either in deed or law; and here 15 


ſais A. net any word that the deed fhall be delivered to A. at any time. 9 H. 


centaining | - 
br pea 8. 37. b, Curia.] | | 
conditions, are ſcaled and delivered; this obligation fo taken away hall not bind me. Perk, 
5. 142- cites 9 H. 6. 27. | 


[ 25 ] [5. If I make a writing to A. and deliver it to another 79 
. deliver to A. after certain conditims performed, if A. takes the 
6 Mod. died out of the polſelſin of the bailze before the condition perform— 
* ed; this is not his deed, becauſe he does not deliver it as his 
ee. = as an eſcrow. 19 H. 6, 58, 10 H. 6. 25. Dubt- 
| tatur. | 
[6. So if bailee delivers the deed before the conditions performed, 
it is not his deed. 19 H. 6. 58. Contra 14 H. 6. 1. b.] | 
7. If I deliver an obligation or other writing unto a man as my 
deed, to deliver unto him to whom it is made when he hall! come 
to York, it is my deed preſently; and if he deliver it to him 
before he comes to York, yet I ſhall not avoid it; and if I die 
before he comes to York, and afterwards he cometh to York, and 
he delivercth the deed unto him, it is clearly good, and my deed, 
and that it cannot be, if it were not my deed before my death. 
Perk. S. 143. | : 
Co. Lit. 259. 8. A difference was taken between a delivery of a deed 1% 4 
3 ranger, or ts the party himſelf, It cannot be an eſcrow, if de- 
greater part livered to the party himſelf. Mo. 642. Williams v. Green. 
of the juſ= 6 Mod. 218. Buſhell v. Paſmore. 
677. Wil rt ng 246, Holford v. Parker,——9 Rep. 137. Thorough- 
cock v. 8 S Cale, 5 | | 
Hou ſon. 9. A, delivers a deed to B. as an eſcrow, to deliver it to C. 
who refuſes, upon which B. leaves the deed, and afterwards C. 
brings action upon it, and held good. And. 4. Taw v, Bury, 
— 8. C. cited 2 Le. 188 b. 265 pl. 14. S. C. 


00) As 


Noy 6. Whidden's Caſe. 


he 
Jl. 


ed, 


me 


lie 


was but voidable by plea, and not void. 8 H. 6. 7 


Faits [or Deeds. 


S 


N) At what Time the Delivery ſhall be good. 
| Second Dehve cre. 


fi. Fa deed be ſealed and deliv ered, yet if tht Bebag and de- 
| livery are * all N 90¹. 4 J that it cannot take effect as a * Fol. 26. 


dee; there a ſecond delivery, witho:t new ſealing, will make it a 


good deed, . 6. 7] When a 

wy | perſon at 

che firſt delivery bas ng power or a7 idity ia lata to make the fear Wes but before ebe fc cond delivery be be- 

com:s able, there the leatey & % 1% void, But when le 4 olity at . fir /e delivery to contract, bus 

Fave per 2 ef . ti! : in mp*: ment "0 120 ed, there, 1 if 4 1 e. a: 3 75 YEWIUVEN ! befo re the ſe {ec a PR 
very, the contract i: good. 5 Rep. 35. b. cites the cafe of Jennings v. Bragg. 


2. As if a feme covert ſeals and delivers a deed, @ fecond delivery Perk. 8. 
when ſhe is ſole will make it good; for the firſt delivery was merely 154: 
void ] AS if an 


rf mnt or 
fem covert deliver a deed a; an vfoow, and it is delivered after full age, or 2h; ex ſe is (als, it is void. 
For it 5 (5 „el. tien 08) thc 11 i} delive 4 0 e net er10, where a 2 15 le 40 EYS Ai 2 d as 1” 9. Y2W, &c. 
decauſe it was dehvered by authu ity befor, aten ſhe was fle. Cro. El. 447. in caſe of ſennings 
v. Bragg. | 


S. G. cited 3 Rep. 35. b. in Butler and Biker's caſe, Goldſb. 167. S. P. cites Pai. 5 H. 2. 27. 


3. If a man ſcal and deliver a deed, and after the ſeal is taken 
from the deed, if He ſeals and delruers it again, though the ſame 
writing continues, yet it is a good deed. (For the firſt deed was 
utterly defeated by the taking away the ſeal.) 11 H. 6. 27. Curia. 
For there other matter is pleaded.) 
[A. But if the fr, ft delivery be nat Yid, but it continues a deed only Where it 
wvoidable, but not void, there a ſecond delivery will not make it me cate; of- 


ood. 9 H. 6. 7: | fect, a ſe- 
© -# ] 3 | ö cond deli- 
very will not make it 900d. Br. Faits, II. 28. cites 8 H. 6. 6. pl. 64. cites 1 H. 9. 14. per Vavi- 
for. Perk. S. 154. 


[5. As if an infant makes and delivers a 4 and after at 1 26 ] | 


ace delivers it again, this ſecond delivery is void; becauſe the _— 5 
7. Br. Faite, 

I. 28. 

Perk. S. 154. 


 [6. S⸗ if a man makes a deed by dur 5, and delivers it again at Br. Faits, 
large, this ſecond delivery is void; becaute it was voidable by plea, bag 
not void. 8 H. 6. 7+] I 54- 
[7. If A. be bound in an obligation 1% B. and after B. delivers 
it to A, in lieu of an acquittance of money, and A. after, before any 
cancelling of the obligation, delivers the ſame evirgation to B. for 
another duty; this is void, becauſe it continues his deed by force 
of the felt e delivery at the time of this ſecond deliver y, and ſo the 
ſecond delivery old 1H. 7. 14. 0 
8. If a writing by the firſt delivery takes effef? as a deed, though 
it be ward in eperation, yet a ſecond delivery, at a time when 
it may operate in law, {hall be void, and thall not make it 


good.] 


[o. A. 
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Br. Fate, 


Faits [or Deeds.] 


Fo. fr ir a parfin grants an annuity, and the patron ſeals and 


pl. 28. cites 7,725 a deed of confirmation before the grant, and after the 


SH. 6. 6. 
that it 1s 


good by the though by the firſt delivery it does not take effect as a confir- 


ſecond de- 
hvery, de- 
cauſe it 
took no 
eſtect by 


grant delivers it again, this ſecond delivery is void; becauſe 


mation, but is void in operation; yet it was his deed, for he could 


not plead non eſt factum. Ergo. Contra 8 H. 6. 6. b. 39 H. 
6. 37. b.] | | 


the firſt delivery. As where one gramts a rertcharge aut of the manor of C. and has nothing in it as the 
Rte, &c. and after he purchaſe; the fame ruanor, and then retakes the deed and redelivers it to the 
grantee, this 45 goo. | 


Rr. Faits, 


pl. 28. cites 


3 H. 6. 6. 


pl. 64. cites 


1 H. 7. 74. 


per Vaviior. 


Br. Faits, 
pl. 95. 

Eit zh. Bar. 
13. 80 


rdere the 


label was 


talcen out, 


and a new 
label and 
{ſeal put to 
N. Bro. 


[10 So if I releaſe to you all my right in the manor of D. where 
ven have nothing in the manor at the time, and you after pur- 
chaſe the manor, and after I deliver the releaſe again, the ſecond 
delivery is void, becauſe it was my deed before, though it was 
void in operation. Contra 1 H. 6. 4. b. 1 H. 7. 14. b. Dubi- 
tatur 8 H. 6. 22.] | 
11. Debt upon bond by A. againſt B. who ſaid that the writing 
was ſealed and delivered as his deed, and after A. by negligence 
broke the ſeal, and prayed B. to ſeal it again, who did fo, and de- 
livered it to A. This is a good deed. Br, Obligation, pl. 81. 
Cites 11 H. 6, 27.— The reafon ſeems to be, that though a deed 
cannot have two deliveries, yet when the ſeal is broke it is not a 


deed but a writing, and a writing by ſealing and delivery may be 
made a deed. Quod nota. Br. Faits, pl. 78. ut ſupra. 


Faats, pl. 38. cites 11 H. 6. 27. 


12. If a man be diſſeiſed and make a writing of a leaſe o years, 
and deliver the deed, and after deliver it upon the ground, the ſecond 
delivery is void, for the firſt delivery made it a deed, and for that 
the leaſe for years muſt take effect by the delivery of the deed, 
therefore the decd delivered when he was out of poſſeſſion, was 
void. But fo it is not of a charter of feoffment, for that takes ef- 
fect by the livery and ſeiſin. But if the leſſor had delivered it as an 
eſcrow: to be delivered as his deed upon the ground, this had been 


good. Co. Lit. 48. b. (d.) 


13. A corporation ſciſed of the lands in queſtion in the ſeveral 
Poſſelſions if A. and B. made a deed of leaſe to F. S. and à letter of 
attorney to IV. R. to deliver the deed and the poſſeſſion, W. R. en- 
tered on the poſſeſſion of A. and there delivered the deed, and then 


into the poſſeſſion of B. and there delivered the deed; and this 


( 27 ] 


was found by verdict ; the queſtion was, if this were good for the 


land, for which the ſecond delivery was, becauſe one deed cannot 


have two deliveries. The firſt was not doubted; it was held, 
that as the verdict is found, this matter does not come in queſtion ; 
for it is found that the corporation was ſeifed, and being ſo ſeiſed 
made the deed, and then there is no impediment, but that the de- 
livery ſhall be good for all; for it ſhall not be intended, but A. and 
B. had poſſeſſion only as tenants at will to the corporation, and then 
the delivery in one place is good for all; and it ſhall not be nets 

| at 


and 


the 


uſe 


hr- 
uld 
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7 th 
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as 
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that they had a leaſe for years or life, except it hg ſo ſnewn. Cro. 
El. 181. Williams v. Aſhet Aſh. 5 
14. A diffeiſee made a leaſe for years, and delivered it to a ſtranger 
as an eſcrow, commanding him to enter into the land, and then to 
deliver it as his deed, who did it accordingly. This was adjudged a 
r00d leaſe, for the leſſor was able to make a contract as well in re- 
ard of his perſon as of his right and intereſt in the land, but was 


_ only hindred by the diſſeiſin, which zmpediment being removed before 


the ſccond delivery, the leaſe is good. 3 Rep. 35. b. cites it as ad- 
judged in the caſe of Jennings v. Bragg. Cro. El. 446. S. C. 
adjornatur. But it was there ſaid per Anderſon, that it was not 
his deed till the ſecond delivery, at which time he had a good right 
and power to let it. And the ſecond reſolution, 3 Rep. 35. b. 
36. was accordingly, and that to ſome intent the ſecond deliver 

ſhall! have relation, as where it is for neceſſity, and ut res mags 
waleat quam pereat, but to other intent it ſhall have no relation, but 
according to the truth ſhall become a deed from the time of the ſe- 
cond delivery, and not from the firſt, when the leſſor was out of 
poſſeſſion, and the leaſe therefore void ; and clio legrs inigue ope- 
ratur alicui damnum vel injuriam. It was reſolved 3dly, "I hat as 
to collateral acts done between the firſt and ſecond delivery, there 
ſhall be no relation. As if obligee relcaſe before the ſecond deli- 


very, ſuch releaſe is void. 3 Rep. 36. Jennings v. Bragg. 


27 


But if he 
delivered 
the deed as 
a ded, aud 
after de- 
hwwered it on 
the land, the 
{ſecond de- 
livery is 
void, for 
the firſt de- 
livery made 
it a deed; 
and becauſe 
the leaſe 
for years 
mult take 
effect by 
the deliy 

of the 0 
therefore 
the deed dew 
livered 
when he 
was out of 
poſſeſſion 
was void. 
Co. Lit. 4. 


b. (d.) /-c:5 of a feaffniunt, for that takes effect by livery and ſeiſin. Co. Lit. 48. b. 
Fo a leaſe by a corporation perfected in their chapter-houſe, by ſetting to it their ſeal, and after- 


wards by letter of atzorxcy delivered on the land to eject the tenant in poſſeſſion, was held good for 
neceſſity, there being no other way for a corporation to make a leate but this. Cro. El. 169, 


Willis v. Jermin. 

A. the leſſor of the plaintiff in ejetment being in another county, and out of poſſeſſion of the 
Jands, delivered a leaſe to B. as his deed, to the plaintiff's «/:, and afterwards made a Itter of atterrey to R. 
ws deliver it upon the lind, which he did; the leaſe is void, for it was delivered in another county 
when A. had nothing in the land; and though the firſt delivery is void to paſs a thing, yet it is bes 
died by the firft delivery, ſo as it takes thence its eſſence, and ſo the ſecond delivery is void. Cro 
El. 48 3. Stephens v. Elliot. 


15. In caſe of a leaſe delivered as an eſcrow, if at the time of 


the fir/t delivery the leſſor be a feme fole, and before the ſecond deli- 
very, the takes baron or dies, in ſuch caſe for neceſſity, ut res magis 


valeat to this intent, by fiction of law, this ſhall be a deed ab initio, 


3 Rep. 35. b. in the caſe of Butler v, Baker, 


{N 2.) Second Delivery neceſſary, in what Caſes. 


A Made indenture of covenant to ftand ſeiſed to uſes, accord- 
ing to perpetuities, and delivers this to a ſtranger to the uſe 
of the covenantee, who hearing of it, utterly diſagreed to it, by 


which A. in every part of the deed raſed the name of the covenanter, 


and writ the name of F. S. Lord Keeper Egerton agreed, that the 
deed is void as to all the benefit which the covenantor might have; 


but it is not therefore void for the uſe and eſtates to the other per- 
os ſons ; 
- 


Faits [or Deeds.] 


ſons; and that a ngu delivery is neceſſary, otherwiſe there is not. 


any covenant for want of a covenantce. Mo. 300. Waferer v. 


Row. 


L 28 ] (o) Delivery of a Writing as an Ero to be his 
Deed, upon a Condition performed. 


4 64. [I. IF a writing he delivered ſealed 1 the party as an eſcrow 
We. to take effect as his deed, upon condition performed, it is his 
Roe. deed now; for the law reſpects the delivery to the party himſelf, 
6 Mod. and rejects the words which ſhall make the exprets delivery to the 
_ of Sa party upon the matter no delivery. 9 Rep. 137. Thoroughgood”s 
Buſhel v. Caſe, and are cited 12 H. 8. Rot. 751. Upon demurrer adjudged, 
Paſmore. and 13 H. 8. Rot. 405. Upon demurrer alſo adjudged accord- 
ingly. Mich. 3 Jac. B. R. between /Yade and Blundell adjudged. 
Hobart's Reports 307. between Hackford and Parker adjudged, 

8 HH. 6. 26. b. Trin. 3 Jac. per Cur'. Co. Lit. 36.] 
3 | [2. 19 H. 8. 8. Delivery of an obligation to the party upon 
Hakdand Conditions to be performed or otherwiſe but as an eſcrow, and 
v. Gatchell. there adjudged, that it is his deed preſently. (NV2ta) That he de- 
ponm—An_— lvercd it as an obligation, which implies it to be his deed; and 
Folio 27. then it is clear, that he cannot make it“ as eſcrow by non-per- 


formance of a condition. But note, that the delivery to the party 


5 Rep. 84. explains it, for there it is agreed, that otherwiſe it would be to a 
Pa.. 44 El. B. 142 EL B. R. 
— . SS to be adjudged. Mich. q Car. B. R. between Baker and Shep- 
237. S. P. herd, adjudged upon a demurrer. Intratur Hill. 8 Car. Rot. 419. 
— Contra 29 H. 8. D. 34, 35. per two juſtices. 


's Caſe. . n 5 
=. _ 27 H. 8. 12. admitted. For iflue is taken upon the performance 


not be deli- of the condition. Tr:n, 43 El. B. R. by the opinion of the court 
vered as an 7 ? : 
8 adjudged, Hancktin, and Gatchell.] 
#he party himſelf. Cro. El. 520. Whiddon's caſe. Cro. El. $35. diſtinguiſhes between deln 
vering it as an eſcrow, upon condition to be his deed, to the party himielt, and delivering it as his 
geed upon condition, &c. and that in the laſt caſe the deed is abſolute, but not in the firſt. Hau k- 
land v. Gatchell. But Cro. El. 884. Contra, aud adjudged, that it cannot be delivered to the 
party himſelf as an eſcrow, becauſe then a bare averment Without any writing would make void 
every deed. Williams v. Green. | 
3. A. delivers a deed as an eſcrow to J. S. to deliver it to the 
tertenant on certain conditions to be performed, and before the day 
A. becomes non campos, and then the conditions are performed, and 
J. S. delivers the deed. This is good, becauſe it has relation to 
the firſt commandment. Br. Lect. Stat. Limit. 150. 


4. If I make a deed and deliver the fame unto J. S. a flranger as 


an eſcrowl, ta keep until ſuch a day, &c. upon condition, that if le- 
fore that day B. (he to whom the eſcrowl is made) ſhall pay to me 
10 J. or ſhall give me a horſe, or infeoff me of the manor of Dale, 
or ſhall perform any other condition, then J. S. ſhall deliver the 


eſcrow! unts B. as my deed, in this caſe if J. S. deliver the lame * 
— 


B. 
m˖ 
for 
per 
the 
hay 
lati 
it ſ 
41 
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B. as my deed, Beere the conditiong or condition fred, it is not 
my deed ſimpliciten; but if the conditions or condition be per- 
formed, and the eſcrow! be delivered by J. S. after the conditions 
performed, as my deed, then it is my deed and ſhall bind me, and at 
the time of this delivery then begins it to be my deed, and ſhall not 
have relation to the firſt delivery. But quære, if it ſhall have re- 
lation to the time of the condition or conditions performed. But 
it ſeemeth not. Perk, S. 138. cites 9 H. 6. 37. 10 H. 6. 25. 
41 Es 3 | | | 
5. J. S. delivered a deed to A. to the uſe of B. and C. if B. 
r agree to the ſame, &. B. dies before agreement, —90 
the deed is void, becauſe it was a condition precedent. Mo. 300. 
Degoze v. Row. Le. 152. S. C. but no judgment; but An- [ 29 } 
derſon Ch. Juſt. and Periam J. held, that it is the deed of J. 8. 
though B. never agreed. But Walmſley contra. 
6. If A. delivers an obligation to B. as an eſcrow (in which he is S. P. | 
bound to C.) to be delivered as his deed to C. after certain con- e 
ditions performed, and after C. releaſes to A. before the ſecond de- in the caſe 
livery, this is void, becauſe though after a ſecond delivery it ſhall of Hoo v. 
relate to the firſt delivery, where there is a neceſſity, ut res magis 1 
valeat quam pereat; yet as to csllateral acts it ſhall not relate at 5 
all, 2 Roll. 410. Releaſe (B. a.) pl. 3. cites 3 Rep. 36. Butler withſtand- 
Vs Baker. ing hat 27 


H. 6. 7. is 
coutrary. 


(O 2.) Pleadings as to Deeds delivered on Con- 
ditions, and to be delivered over. 


I, A LTHOUGH the chliger cannot avoid his own deed, by 

: alledging, that he delivered it to the obligee upon condi- 
tion; yet @ ftranger to the obligation, to whom the obligor de- 
lv ered it, to be delivered to the obligee upon the performance of a 
certain condition; if detinue be ſued again/? him for this deed by 
the obligee, he (the ſtranger} may plead this bailment and condition, 
and pray garniſhment againſt the obligor, to acknowledge whether the 


cmdition be 1 or not; for he is party to the bailment, but 


not to the deed; and upon the garniſhment, the trial of perform- 
ance, or not, ſhall be between the obligor and obligee. Jenk. 166. 


pl. 20. ——cites 8 H. 6. 28.—43 Ed. 3. 27. 4 Ed. 2.—PFitz. 


Debt, ET. | 


2. A. delivers a deed to B. to deliver as his deed to C. C. * tore 
refuſes to accept it; B. leaves it, C. however ſues upon it and hass 
judgment. And. 4. Taw v. Bury.-—Dy, 167. pl. 14. S. C. 

s Rep. 119. b. ſays, by the refuſal, the delivery has loft its 
* and non eſt factum may be pleaded, 1 Salk. 307. S. C. 
Cited, | 

3. In debt on bond, defendant pleads, that he delivered it as an Cro. EI. 
eſcrow, & hoc paratus ef? verificare. It is not good, for he ought 384. Wa- 
to ſhew to whom he delivered it, and alſo to conclude lus plea, and —_— 


Vor. XIII. Vit vo. 642. 


* | Faits [or Deeds.) 
S. O. it ihe Int nient ſon leis Vent. 9. Anonymus. — Vent. 210. Ward 


deli _ g 
was tothe Ford. S. 
party Eimſelf, he cannot plead non eſt fatum for it is his deed ab origine. Mo. 642. Jenk. 327. 
pl. 50. cites M. 14 Jac. Athfield v. W 1 D. 34. b. pl. 25. Cro. El. 835. Hawks 
fand v. Gatchel! contra. He ought to conclude o the country. I Salk. 274. Watts v. Rolwell. 
Cro. El. 520. Whiddon's Caſe. No. 8. 0. ibid. 5. 5 . | 
1 R ] * | 1 . 7 2 n 
(O 3.) Eſcrow. Relation thereof to WW | +11, 
T. 1 F I make a deed and deliver the ſame i 
as an eſcrow), 2 reed until fuch a «ay, & CON E 15 
that if before that aay B. he to whom the eſcrow! is n all day 
to me 10 J. or thall give me a horſe, or infeor; me of the manor 


of Dale, or ſhall perform any other condition, then F. &. hall de- 


liver this eſcrotul unto B. as my deed; in _ caſe, if J. S. deliver 


the ſame unto B. as my dced, before the COM ons Or conditi 10N Pe- 
formed, it is not my deed emp. liciter. But it wh conditions or con- 


dition be performed, and the eſcrowl, delivered by J. S. He the 


[ 38 ] condition performs 4 be as my deed, then it is my deed, and bal bind 
me, and at the time ot this delivery then begins it to be my deed, 
and ſhall not have relation unto the firft delivery. But quære, if 
it ſhall have relation unto the time of the condition or .conditions 
performed. But it ſeemeth not. Perk. S. 138. cites 9 H. 6. 37. 
$0 4.0. 25: 41 Ed. 3-29. © 


(P) Date. [Neceſſary er not and what 1s * 


A dove 5 ; LI. ] F a deed has not any date of day or place, yet it is good. 20 
e "ny E. 50 1. Perkins S. 120. 20 H. 6. 44. b.] 


to a deed. 
Per Tu rel Juſt, Cart. 152. cites Perk. fo. 25. b. 2 Rep. 5. Coddard's cafe.———Pl. C. 231. b. 
—— A deed is good wit! nut any date, by the deliver y of the ſame. Per Doderidge Juſt. 3 Bulf. 
312. and agreed. But upon the ſtatute of im/went;, the inrolment muſt be within ſizz mo: as 


after tlie date. Per Jones Juſt. Ibid. 313. S8. C. cited arg. 5 Mod. 284. 
— 12. vs 
* [ Ard in fuch cafe q Way and place may be averred of the de 


vide (P g.) livery. Perkins S. 120.] 


Hob. 148. 3. A dced is good though it has nz "0 Kelw. 34. RC 


Per H»- Noy 21.—2 Rol. R. 274. arg'.——Pl. C. 231. b. in cale of Wil- 
day * the liams v. Berkley, ſays it is the "Game in caſe of letters patent, 


alu is the day of the date, though no day is ſet forth. x Salk. 76. pl. 18. Armit v. Breame. 


4. Beud was given March 25 and releaſe of all demands, dated 
27th, but altered to the 24th, before execution, to avoid releafing 


the bond, and the day indorſed was the 24th; yet this upon pris 


del: ee pleaded was adjudged a--releafe of the bond. N. B. 
The releaſc ſhould have been till the day LY the date. D. 307. 


pl. 67. 
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5. The date of the deed many times æntifuity omitted, and the 
reaſon was, for that the limitation of preſcription, Ir time of me- 
mory, did oſten in proceſs of time change, and the law was 
then holden, that a deed bearing date before the limited time of pne— 
ription Twas not pleadable, and therefore they made their deeds 
without date, to the end they might alledge them within the time 
of preſeription. And the date of the deed was commonly added in 
the reign of E. 2. and E. 3. and fo ever ſince. Co. Lit. 6. a. 

6. A deed was dated anno d:mini 11671, and yet held good. A dat 
6 Mod. 45. in caſe of Ford v. Lord Gray. an mp{eble date 4 „ 
is no date, and the plaintiff muſt declare of the time of making. de i, 


2 Salk. 463. Cromwell v. Grunſden. 


A date im. 


e king, 
but the year 
: ofthe Lords 
Cro. J. 261. Dobſon v. Keyes. — 59 
8 Mod. 45. 


and the day of the month being well, is ſutficient. 
where the year of the lord was impoilible, and the year of the king was right. 
Ford v. Lord Grey. | 

In wills the - eccleftafiical luv takes notice only of the anno domini, but the 
of anno regis. Per Doderidge. |. Lat. 11. ö 


common law 


A deed 
dated 

8 S pt. anna 
73. without 
lay ing 

| more, as 
1478. or 1578. was held a vod date, becauſe the years were not well alledged. Br. Faits, pl. 
74 Cites 21 E. 4. 38. 


7. The date of a deed was 1701, (without anno domini) and 
Willielmi tertia nunc regis Angliæ, Sc. domini tertis (without anno 
regni) and yet held good, for it is implicitly in the deed. 2 Salk. 
658. Holman v. Borough. 


(F 2) - Dates. Conſtruction thereof. 1 


1. I F a next avoidance of a chuich be granted unto B. by deed 
caring date the firſt day of May in the 5 H. 7. and the ſame 
deed is fir/t delivered as a deed to B. the fourth day of May the fame 
year; and by another deed dated the jecond of Nay in the tame year, 
the next avoidance of the ſame church is granted by the faine grantor 
to C. and the fame deed is dclivercd as the deed of the grantor the 
third day of May in the ſame year; in this cafe the laſt grantee 
{hall have the next avoidance of the fame church, and not the firſt 
grantee and yet his deed did bear date before the deed of the ſe- 
cond grantee : but it is, becauſe a deed fir/? takes effect by its de- 
livery, &c. Perk. S. 145. 
2. A datu includes the day, but a die datus excludes the day. 
2 Salk. 413. Hath v. Aſh. 3 Lev. 439. S. C, — Roll. R. 
387. (a) Bacon v. Waller. Per Croke ind Haughton, that a 
datu, and a die datus, is all one, and judgment accordingly.—— 
This difference is good where it is in a caſe where an intereſt is to 
be conveyed from one to another, as in caſe of a () leaſe for years, 


{a) J Bull, 
264. S. C. 


{b } Cro. To 


&c. But in matters of account only, where no intereſt is to be paſſed, 647. Sca- 
a if A. is to be accountable to B. and the deed expreſſes it to be pe- 


done a die datus, or a datu, it is all one. Per tot. Cur. Bulſ. 177. 
Anonymus,—There is no difference between the date of a deed 


92 2 and 


Held good 

in an eEjects 
ment leaſe. 
Cro. J. 135. 


31 Faits [or Deeds. ] 


Oſbora v. and the making of it; for the making is the delivery, notwituſtand- 


_ ing 1 Inſt. 46. b. Per Holt Ch. ſuſt. and Sir Barth. Shower ſaid. 
Abend. — . # ® 4 7 

from due that it was held by all the court of Common Pleas, (c) te d, from 
ferro v- the date, or from the mating, is all one. Cumb. 399. Hicks v. 
ctuees the 


| Harvey. 

day, and an / 

ejectment may be alledged the fame day. Cro. J. 25%. Luellin v. Williams. 

Peli ice was that the defendant undertook. fo pay the plaintiff 1061]. if Sir Roher: 
Hou zd did Aus a fu from tHe diy of the date of the policy, being the thiri of December 
1697, and he d ed the third of December 16983, and Holt directed the jury to find for the plain if, 
And he ſaid, if a man burn on the tr of December, die the ſecond of Decerr her twenty years 
after, making a will on that day, it would be a good Will. 12 Mod. 256. Fanthaw ve. Harris. 
{c) Cro. J. 647. Scavage v. Porter. | : 


Per Dode- 3. The day of the delivery of a deed is the day of the date, 
_ though there is no date tet furth 3 if a deed bear date at one day, 
5 30. pl. and be delivered at another, it was really dated when delivercd, 
68. Rep. 1. though the clauſe of gerens dat. be otherwiſe. 1 Salk. 76. 
ClaytonS * Armitt v. Bream. —Brownl. 30, 31. S. P.——But every gra: 


Caſe. ; Wu WEE 5 f G 
* 6 Mog. by record has relation to the day of the date ſpecified in the recorch 
244.S.C. and not to the time of the delivery. Pl. C. 491. b. Ludford . 


Cc e 
ade Gretton. 


unde ſtood of an expreſs date, but cj; dt. may be the deli ecy. 2 Salk. 463. Cromwell v 
Gruniden. | | | 


( 2.) Pleading of Dates. 
I. ] F A. be bound in a recogn;zance to B. and B. grants unto . 
by his deed indented, bearing date before the recognizance, 
That if A. perform certain couditiams contained in the fame inden- 
tures, that then the recagnizance ſball be of no force, in this cafe it be- 
hoveth A. to take advantage of this deed, by averring the deliver; 
of the ſame deed after the recognizance entred into. Perk. S8. 147. 
cites 29 Aſſ. p. 47. | 
2. If the defeazance of a recognizance be dated before, it in this ca{- 
any ule be to be made of it, it muſt be averred te be doli uered at Or 
after the time of the recognizance entred into. Heath's Max. 37. 
cites Perk. S. 147. | | 
3. A bond bears date at S. in the county of S. and ation is brought 
in com. M. the plaintiff ought to ſurmiſe that the firſt delivery was 
made at B. in the county of IF, where the writ is brought. Ut dic- 
tum fuit. Quære. Br. Faits, pl. 35. cites 22 H. C. 57. 
4. In aſſiſe the defendant pleaded a releaſe, bearing date at A. 
the plaintiff ſays, that tempere confections he was impriſoned adi 
B. and the defendant ſays, that after the imprijonment the plain. 
tiff delivered to him this releaſe at C. when he was at large; aud 
becauie he had departed from the place where the releaſe bears date, 
the aſſiſe was awarded. Quod nota. Br. Faits, pl. 46. cites 
1 H. C. 3. | | 
Vi perk. 5. Note, per Coteſmore, if I deliver an acquittance to J. N. th: 


Vis. B 
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a kind beariss date the fit of i7ay, and in debt upon the bond J. N. 
pleads the acquittance, it is a good replication, that after the de- 
livery of this acquittance this obig ui as delivered to me. 1 
H. 6. 4. is 6.8 H. 6. contrary, and * that 
the plaintift he! pon a prime d liberatuin in his count, and 
not come in vit it in his replication, for then there is a depaiiurs, 
iz he thall count that the bond bearing date a week beſore the 
delivery, was delivered to him the 8th if May after, quod nota, 
ſcilicety gd idem def. per ſeriptum ſuum obligatorlum gerens 
dat. primo die Mail, &c. et primo deliberat. to the plzäntiff c tavo 
die Wali, &c. conceſſiſſet fe teneri, &c. and then the = quittance 
bearing date the ſixth day of Mey thall be no bar to the obligation 
bearing date the firſt of May, which was not delivered till the 8th 
of May. Nota. Br, Obligation, pl. 40.—— Vide Br. Faits, pl. 47. 


B cites 1 H. & 6 


b. Treſpaſs was laid the fů of Tune, the Defendant pleads à re- 
l:afe until the Zoth of May (which was the day of the date) avſque 
his quod cauſa actionis accrevit pjt 'confeetionem feripti: this is 


naught, becauſe the dies datus excludes the day of the date. And 


the traverſs ought to be ab/gzue hoc, that he was guilty after the 


29th of May, which is the day next before the day of the date. 


Paicth. ß . P. R. 393- 

7. If a deed bear date before time of memory, it is not pleadable, if 
it be not upon record, but the party may well give ſuch deed in 
evidence, Perk. S. 120. | 

8. In ap action brought by a feme ſole upon an obligation, if 
the releaſe of one who was her huſband be pleaded, &c. the woman 
may ſay, that at the time of the delivery of the releaſe he was not 
ber huſband, &c. and the jury ſhall be charged to enquire of the time 
ef the delivery, and not of the date, notwithitanding that the woman 
in her plea doth not make proteſtation of the date, &c. And it is 
to be known, that he who pleads a deed, and he againſt whom a 
deed is pleaded, may vary from the date of the deed in the time of 
the delivery, Perk. S. 146. | 

9. Debt was brought on Lend conditioned to perform covenants in 
an denture bearing even date with the bond, (but neither band or 
indenture had any date). Per Cur. they ought to have averred a 
date of the bond, and alſo that the ma bore date the ſame 
wich the obligation. Noy 21. Anonymus. 1 

10. A deed poll was pleaded thus: (Et quoad diem & menſem 
ſine datu) ſed geren. datum in codem anno 1638. The deed was to 
all chriſtian people, &c. and concluded thus: in witneſs whereof the 
parties to theſe preſent indentures their bands and ſeals interchange= 
ald have ſet the day and year firſt above written, 1638. But there was 
” day or year named throughout the whole de d. But no objection 
was made to it, Vide Carth. 340. Ward v. Everard. . 
I. Plea of payment of a bond ſuch a day p, datum conditiinis, 
is well enough, and ſhall be intended poſt datum obizgationrs; for 
the bond and condition are but one decd, and the date of the one 
is the date of the other, Cro. E. 732, Forth v. Harriſon. 
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12. When a man declares that he leaſed by indenture of ſuch a 
date, it ſhall always be intended to be delivered at the fame time 
vhereon it bore date, if it be not ſhewn with a primo deliberat. at 


25 
GS 


2 Rep. 4. b. another day; and he that pleads a deed of ſuch a date, cannot by 


oy replication, or other pleading, maintain it to be delivered at another 


raker, the time, for it would be a departure. Cro. E. 773. Hall v. Den- 
arty may beigh & al. cites 5 H. 9. 26. D. 221. Cro. E. 890. 
8. F. But when it is. ſaid, he demiſed May Iſt, by indenture 
plea plead, dated March 25th, it is neceſſary to be intended, that it was not 
that % % delivered the ſame day it bore date, but upon the day of the demilc, 


E * d. te 2 © wh by 
3 as it is alle dged. Cro. E. 890. Houſe v. Laxton. 
4 C *IVy hd 


but promo #{:5:r at. celer day the party granted, or become bound, &c. and fo are D. 307. a. 315, 
a, Cro. E. 773, 890. 5 II. 7. 27. a to be taken upon this difference. 3 Lev. 348, 349. Store 
V Bale. = 


13. Averment of prime deliberatum ought not to be received 
againſt a deed inrelled; for by the ſame reaſon that that might be 
averred, nunquam deliberatum may; and ſo upon the matter non 
eſt factum. 3 Le. 176. Holland v. Bonis alias Baines. Savil 
91. Holland v. Downes, S. C. contra. And the court were of 
opinion, that a ranger ſhall not be e/tapped, by the inrolment, but 
the parties ſhall be bound by it. For though the inrolment is re- 
puted to be of the record, yet it is not a record created by any ju- 
dicial act. For it is not like to a recagnizance, and in all recog- 
nizances nul tiel record isa plea. The ſealing and delivery is the 
force of ſuch deeds, as deeds of bargain and ſale, &c. and not the 
inrolment. But in caſes of recognizances, there they take their 
force and effect by inrolment, and the conuſance only, and not by 
the delivery; and therefore the time of delivery may well enough 
be denied, which is but matter of fact; but the conuſance before 
tne judge 15 matter of record, and by that the debt is created. But 
bonds, indentures, and deeds of feoffment take their force by the 
delivery; ſo there is a perfect act before the conuſance is taken, and 
before any inrolment; and judgment was given accordingly, 

Fitzh. Re- 14. I hough a man may plead that a deed was delivered after the 
er 4 day of the date, yet he cannot plead that it was delivered before the de 
125, 14. Of the date. Vide Br. Faits, pl. 28. cites 8 H. 6. 6.—pl. 94. 12 H. b. 
For every 8.—Vide tamen Br. Faits, pl. 99. citcs 11 H. 6. 48. to the contrar!, 


deed, which | g 
h:th a date, ſhall be intended to be written the day of the date, but it is no deed before the delivery; 
and adeed cannot be delivered totake effect as a deed, before it be written. 

After the deliner of a bond, and before the date, the 5*1i5:e died inteſtate, yet judgment was given 
for the adminiſtrator. 3 Lev. 1c. Denton v. Goddard, 


Debt on 15, If A. declares on a bond as bearing date the ſixth of May, he. 


3 f * cannot on non eſt factum give in evidence a bond bearing date at an- 
1 G= . 5 5 
wander; 2 6 ether day, but he may give in evidence a bond that bears date the Gt! 
E/z.upon Of May though it was delivered at another day, 2 Salk. 463. in calc 
now of of Cromwell v. Grunſden; and Holt Ch. Juſt. denied the calc in 
Um 
4 2 Cro. 136, 


appears to be his deed ; but it was ſaid, that peradventure by ſpecial pleading: the defendant migitt 


16. Decla- 


have helped himiclf, Cro. J. 136. Lane v. Plgadall. 
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16. Declaration, that the defendant the cighthVf e, tember 1689, 


per {criptum ſuum obligatorium corcofit ſe tenert, &c. bo the plain- 
tiff, and ubon - the Lond bore date the eighth of September 
1099, and for the variance a demurrer. And it was urged, that 
ſince the plaintiff varied the lien from the date of the bond, he 
ouzht to ſhe v wie it was firſt delivered; and the right way had 
been to declare wp the bond with the date it bore, and then to ſay 
primo deltb. rat. at ſus a time, and at this rate one might declare 
upon a bond atter th action brought. put per Cur. ſince it is ſaid ly 
that Ge ch. a day © 9 A 2 8 it is well, for that could not be 
without den del ivered, Jud. pro Quer. 12 Mod. 657. 
Lane 1 en. | 

17. There is a rene between declaring en a deed, and de- 
claring of a deed; as Sago in treſpaſs for canceling a deed by 


the detendant, made by th: «<fendant to the pl: aintiff; in the firit 
caſe te date mult be t foril „but in the othe r it need not, for here 
it is à deicription of the deed. Holt's Rep. 455, 450» Norris 
v. V\ 
18 © 2 Iced has 27 dat te, Or an 1b o/}ible > date, you may declare F.. In 


th it tie Hiendant by bis 05 on ſuch a da y and year did fo and a decla- 

ſo, ad upon oyer there will be no variance ; but if you fay, that "hn e an 

. eus deed of ſuch a date or bearing date ſo and ſo, and upon 2:2. prins die 
ver the deed has no date, or an impoſſible one, it will be a va- Juli, am 


regni egi 


a 2 Ae & 5 
riance. Per Holt. Farr. 38. Anonymus. , 


here 18 no ſuch a d: rg; 4:0 it is a void date, and the plaintiff may alledge the deed 


1] « 


p ? 
Ot, 1674, WAETER! 


made when he will; and though by the profe hic in cur. “ he has confined him! elf, yer the cuſus 


01 I ry, pace” not the date. Cuyus datus ſhail be the giving of w bich Wis, 

might have been otherwiſe, but here it is good enough; nd 
5 Mod. 285. S. C. but ad or- 
* 12 Mod. 205. Pullen v. Benſon. 


dat us ſhall be und r Fed of 7 
Se. lt it had heen gerer” dt” 
judgment accordingly. 12. Mod. 103. Cromwell v. Grunſdale. 
natur. —Comb. 478. S. C. ahudged, 2 Salk. 463. S. C 


(Q) Day: 


Ir. I F a deed bears date at a day, where it appears there is ns ſuch 
day, yet the deed is good, 20 E. 4. 1.] 
[2. And he may count of primo deliveratum at another day. For the 


pleadings 
21 E. 4+ 1. J vide (P 3.) 


Br. Faite, pl. 28. cites 8 H. 6. 6. 3 Lev. 348. 8 one v. Be 
[3. If a deed be dated 8 December, without mention of the year of 


the king, or of God, it is a void date, and the plaintiff may count of 


a delivery of it at any other day. 21 E. 4. 38. b. 
[4- So if a deed be dated 8th day of December, 78, and doth not 


Jay, if it be the year of God, or of the king, it is a void date, and the 
plaintiff may count of the delivery of it at any other day. 21 E. 4. 


38. b. 


D 4 (R) Place 
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C 


(R) Place. [Ard Pleadings.] 


Tam" [I. FF a deed bears date at a place, and there is no ſuch place in 
bring deb: in EE - | J 

FC. B upon England, yet the deed is good and ſuable, and ſhall be taken 
an obliga- according to where the plaintiff counts. 20 E. 4. 1. Contra 


tanbeariag Perkins, ſ. 120. Becauſe he cannot vary from the date.) 
date at Her- | | 

<v:c5, the Plaintiff ſhall take nothing by his writ, becauſe he cannot vary from the place dated in 
the obligation, and the Common Pleas bath nn juriſdifticn there. But when a deed is pleaded bear- 
ing date at ſuch a place where the court hath not juriſdiction, if the deed be not anſwerable, the 
plea is gocd enough. Perk. f. 121. cites 2 E. 3. Oblig. 


[2. If a deed bears date at C. in L. and there is net any ſuch vill 
as L. yet the obligation is good. 3 H. 4. 4. b.] | | 
[Z. If a deed bears date out of the realm, it is good. 20 E. 4. I. 
Contra Doct. & Stud. 62. 11 H. 7. 16. Perkins, f. 121. Contra 41 
E. B. 29. b. 20 H. 6. 28. b.] | 
[4. It ſeems if an action be brought upon ſuch a deed, if he 
avers that the place mentioned in the deed is in any place in England, 
the action will lie, for it is not traverſable; but if it be not 
alledged, but appears that it is dated beyond ſea, it is otherwiſe, 
and ſo the books may be reconciled; for then it cannot be 
tried. | 
2 48 E. 3. A deed was dated in H. which in truth was in 
Normandy ; but in debt upon it, it was ſuppoſed in Kent, and in the 
other traverſed that there was not any H. in Kent, and the other 
- imparled. 48 E. 3. 3. b.] 5 
6. If an obligation be dated at C. in London, and there ig not 
any ſuch place in London, but in another county, in an action upon 


it, one may alledge C. to be in London. 3 H. 4. 5.] 


[7. If a deed be dated apud manſionem meam, it is good. 48 


: ; ' 3 3 b.] 
. Perk. ſ. 
e vill nor bamlet, nor in any of them. 48 E. 3. 3. b. Dubitatur. ] 
ſaid, that this is a void deed for the party, who uſeth the deed from the place dated within the 
ſan e deed. _ | | | 
—— (9. If a deed be made cut of the realm, yet if it has not any date, 
_ *Foho 28. ® actipn may be brought here, ſuppoſing it to be made in any place 
1 i . * 5 8 | 
wy in England, which is not traverſable. 20 H. 6. 44. b.] 
Br. Faite, 10. A man may plead à deed to be delivered at another day 
p 2 than it bears date upon, but nt to be delivered at another place 
Peck. f. than is comprited in the deed. Br. Faits, pl. 28. cites 8 H. 6. 6. 
11. He 29 pleads a deed ſhall not vary from the place where 


150. 
it bears date; but he againſt whom a deed is plended may ſay, that 


it was made by dureſs of impriſonment at another place, and in ano- 


ther county than it beareth date. Perk. ſ. 151. 

12. And therefore, if in quare ejecit infra terminum, or termi— 
num qui præteriit, or in formedon, &c. the tenant pleadeth the 
releaſe of the demandant bearing date at Dale, &c. and the de- 

| 8 . 8 mandant 


[8. So if it be dated at H. in ſuch county, and if H. be not 


— 7 


leaſe f 
[ 2 

* 

put re! 

2x 


Al. Je 
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mandant ſays, that he was taken by the tenant at Dale 12 anither 

ounty and there was impriſoned by him, until he made the deed 
unto him; this is a good plea, and the matter ſhall be tried where 
the impriſonment was alledged, Sc. and ſo a man may vary from 
the place which is comprited in the deed ; becauſe when a man 
maketh a deed by impriſonment, he to whom the decd is madey 
may put in the deed what date he will. Perk. ſ. 152. cites 8 E. 
3. 3 % die 


by 


12. An obligation or ev deed may be ſy by abbat and co- [ 36 ] 


vent out of their meonajtc ry, for ail the monks may be in another 


| pp acc, fo that if the deed lay, datum apud London, without tpcaking 


deu capitulari, ſuch a decd is good enou ah, although that their 
monaſtery were at Kingſton, &c. But if their deed fay- datum in 
ms capitulart, this cannot be but where t the chapter is, &c. Perk. 
1 153. cites 9 E. 4* 40, 


4 


(R 2.) Avoided, how, or where it remains good. 


F a deed be delivered to the party himſelf te be cancelled, 
yet if it be not cancelled, and the other gets it again, it re- 
ains a good deed. Cro. El. 483.1 in the caſe of Croſs v. Powell. 


(5) What Act or Thing at the making of a Deed 


will make the Deed void. [Falſe Reading]. 


1. IF I am a man t lettered, and I deliver a writing, which And an is. 
is read to me contrary to that which is acknowledged In - tent lies 
the deed, it 1s not a god decd. *:- 4 H. 6 59. b. 10 ©. 1. or tuck 


fal ſe read - 
ing, Sid. 312. K. v. Skerret, &c. 
Put if can read, ſuch ſalſe reading will not be relieved, for it is my own folly. Skin. 159. 


Aunnymus, pl. 6 

if; a deed be gs ue then it is, and thereupon the party executes it, it is not a good ded, 
i039 perſon be lite rte. 2 Rep. 9. Thoroughgood v. Cole. And. 129. S. C. Mu. 145. 
S. C.. en the part; is Iiterute or illiterate is all one. Kew. 70. b. pl. 6. Mic. 21 H. 


SY RE 27. b. in ibn Sc. #2 Hob. 226. in the caſe of Needler v. Biſhop of Wincheſter. 

So where a {erate pern brcame Hu, and a deed was read fallly to him, he was not bound by 
It, 12 Rep. 89. Shulter's caſe. 

But if a perſon illiterate ſcal and deliver a died, and des nut at to have it read to him, he ſhall 
nner plead iHiterature after; hut if jt be read to him in other torm he ſhall plead it after. Per 
Aude fon Ch. J. Mo. 184. pl. 326. 


2. If agreement be to releaſe 20 1, and the other makes a general 11 Rep. a8 
r-l-aſr, and he being nt lettered delivers it by agreement as a re— 3 
leaſe for 20 l. only, this decd is void. 47 E. 3. 3. b. 17. 

3. If agreement be 10 releaſe all tr elpaſſes, and in the deed is 
put releaſe of land, and this is delivered by a man not lettered, 
a5 a releaſe only of treſpaſs, t this deed is void. 44 E. x 25 44 
All. 3.) 


9 | 1 4. $ 
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A Lond [4. So where there is not any agreement to make any releaſe, 
1 n but a man comes to another not lettered, and prays him to ſeal a deed, 
perſon „ faying that it hall be no prejudice to him, and he feals it without 


obo n. hearing it; the deed is a good deed, becauſe he did not pray to 
ern. 44 ALL. 30. 44 E. 3. 23. Dubitatur. ] 


the, who 
impoſed on him, telling him it was a thing of another nature, and that it would not damnify him, 


was fet aſide, and ſo was the judgment obtainzd npon it, and the executien- money ordered to 
be repaid, and a prrprinal injund?im. Fin. Rep. 161. Jones v. Crau ley and Wolſton. 

[. If a man for great age cannot fer to rrad, and ſcals an ob- 
ligation upon falſe reading, he ſhall avoid it. 3 H. 6. 52. b. 
Mich. 9g Jac. in the Star-Chamber, Shuter*s cafe cited 11 Rep. 
28. reſolved, though he was lettered, for now he has all his intel- 


ligence by hearing.) 


1 37 


Br. Faits, [6. If a deed be read to a man illiterate, to be upan conditicn, 
Pp! 275 where it is without condition, it is not his deed. 9 H. 6. 59.) 

14 H. S. 2 5. | | 

er Brooke. 


. [7. If a deed be read to @ man ttterate, as a gift 57 tart, with a 

he. letter of attorney, were it is @ feoffment in fee, it is void in all, as 
well in the eſtate as in the letter of attorney; for all is but cue 
deed, and by the livery ſecundum formam chartæ, nothing paſſes, 
the deed being void. 30 E. 3. 31. b. Curia.] 

11 Rep. 27. [8. If an obligation be read to a man illiterate, bat he binds 

himſelf by it in l. where it is 100. it is void in all. 30 E. 3. 

31. b.] 


11 Rep. 27. 
b. 
to him, yet the deed, for this feoffment which is read to him, is 
good. 30 E. 3. 32.] i 
Br. Faite, [To. If three diſtinct obligations are written upon one piece of parch- 
Pl. 37. cites ment and one of them only is read to the gbligee, and he being a man 
4 H. 8. 25. not lettered ſeals and delivers the deed, this is good for that 
which was read, and void for the others. 11 Rep. 27. b. Piggot's 


Caſe. ] 


(T) What Act or Thing will avoid a Deed. Ra- 
ſure, [and Pleadings]. | 


Ma. So. [I. Ra SURE will avoid a deed. 14 H. 4. 18.] 

Arden v. | 
Michel. ! 

; If a deed-poll be rafed in a place not material, the deed is not ſuſpicious for ſuch matter. Perk. 
124. 

Arif a deed of f. ien be raſed in the addition of the name of the fe:{fe, or if the deed comprehend 
&:di © concgſi, and canceſſi i; raſed, the deed is not uſpicious for ſuch matter. Perk. ſ. 124. 

Et otherwile is it, if dedi be raſed, for the word dedi comprehends the effect and force of the 
word concetli, and more; for dedi ina died of feoffment c:mprebends in it à warranty againſt the 
feoffor, and ſo doth not the word concefii. Perk. . 124. 

Hud at904;h'a deed-poll be raſed in a material place, as in the nam of baptiſm of the grantor or 
Sante, Hit appcar that there was nc writing thers befere, it is not very ſuſpicious, Perk. ſ. 124- 


[2. Raſure 


ſg. If a man not lettered will make a feoffinent, and upon one 
parchment, c. two eaffments are contained, and only one is read 


— — mn "I a— CHEE 


nan 
chat 
ot's 


Na- 


Perk. 
ebe id 


of the. 
1K the 


tor or 
124 


aſure 
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2. Raſure of the condition upon the back of an ebligation will It will not 


make the obligation ſuſpicious. 41 E. 3. IO. b.] Make it 
void, Br. 
Faits, pl. 7. 3. C. 
If there be a raſure of a bond indorſed for performance of cowenant;, the indenture proving the 
bond makes it good. Mo. 10. pl. 37. Anonymus per Hale]. 


[3- The raſure F the date of a deed will avoid the deed, becauſe Br. Fair 
pera, _— it was dated ont fu realm. 41 E. 3. 29. b. 44 E. Pl 


If the 932 


Js 
3. 42. b, adjudged. ] of a releaſ? 


be raſed in the pl. EE? it is very ſuſpicious, bez it may be it was dated out of the calm. Perk. 
1. 123. cites 44 E. 
Plaintiff . licred the t- of bend for performance of covenants from 84 to 35; per Cur. the 
/ 


raſure is in a place not mat? ral, ay alſo tends to the advantage of the defendant himſe If who ple2 


it; andif the indenture had been void by it, the ee had been ſingle. Le. 282. - ye 
Parry . Sar P · 


[4. But in this caſe if the plaintiff avers, that it was dated in 1 38 [ 


London, and ſhows a defeazance thereof, which bears date there, it 5. "=p 
is good enough; for now the date is not material. 41 E. 2. 29. he 9. Zn 
b. Perkins, ſ. 126. ] 

5. It the name of the grantor or grantce be raſed or interlined, 
the deed is very ſuſpicious. Perk. 1. 123. 

6. If there be a raſure of the thing granted, it makes the deed 
"I ſuſpicious. Perk. ſ. 123, 

So it is if the raſure is in the limitation of the eftate, &c. Perk. 
l. 123. 

8. If a man grants unto me a rent-charge by deed, which he 
nath iſſuing out of the land of another man, and the tenant at- 
torns, and the grantes by his deed reciting the ſame grant, regrants 
the ſame to his graute, yet it is not very uſpicious, becauſe it 
doth rely upon anther deed, in which relier, (viz. recital) it is not 

raſed; guæ re, if ſuch decd be raſed in the date of the place, &c. 
Perk. ſ. 145. 

9. And it in debt brought upon an obligation, the date of the 
obligation be raſed, and the plaintiff ſhews forth an indenture of 
defeaſance proving the o gation, the obligation is good enough. 
Perk, £ 1. 

10. 9 it is of indentures bipartite, tripartite, or quadripartite, if 
one of them or all of them be interlined or raſed in a material place, 
they are ſufficient notwithſtanding the ſame, if ſo be they do not 
vary in the words. Perk. 1. 126. 

II. Rating of one indenture after ſealing, does not make it void, Bit ons 
if it agrees in words «with the other indenture. Per Cur. Mo. 10. indenture 
Anonymus. * 


a lace E M7 
trial, and the other indentures or indenture are ge raſed, and the indenture which is rated doth 
wt agite in words, in that place which is rafed, with them or that which is not raſed, the indenture 
raſed 1s very ſuſpicions. Perk. f. 127. 


12. Several perſons enter into ſeveral covenants. If the deed be 
raſed in any clauſe which concerns them all, or in the date, the 
deed is avoided as to all; but otherwiſe the Joo is intended ſeve- 


ral to every of them, fo that the pulling off the ſeal of one is no 


diſcharge againſt the other. Cro. El. 546. Matthewſon v. Ly- 


dial. 


13. In 


32 
| 


— 


5 
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13. In caſe of raſures and interlineations in autient times, the 
judges adiudged on their view the deed to be void, as appears 
7 E. 7. 25 E. 3. 41. 41 E. 3. 10. but of late times the judges 
have left this to be tried by jurors, whe ther 0. raſing or inter- 
lining was before the delivery. 10 Rep. 92. b. in Dr. Leyiield's 
caſe. 

D. 257. b. 14. Raſing a deed by the party himſelf avoids the deed, though 


| S%Y „ 
pl. 28, 29. jt be in a place not material, but raſure by a franger does not un- 


Anonymus. 
ubs; les it be in a place material. Per omnes J. Angliæ. Jenk. 232. 


pl. 1125. Cites 11 Rep. 27. Pigot's calc. 
S. P. Ano- 
ny mus. : 
2 15. Leſſor raſes one of the parcels out of the leaſe; this made all 
eures the deed void. Per omnes—But per Dyer, leſſee may plead this 
cot br. as a leaſe parol. Mo. 36. pl. 116. Anonymus. 
43 1 289 04 E-. 
Lund and tenements, and the indenture which remaincth with the vendee is raſed, and the word 
which is raſed is man", and in the other indenture the word which :5 rafed 18 %: and the vendor 
hath a manor and aifo a houſe in the fame town where the lands fold lie; the indenture which 
the vendes hath is greatly ſuſpicious, and fo it is of interlining and other like things. Perk. 
1. 28. | 
Sind -# 206 words wh ich teſtify, that the grantor, obligor or feaFor, &c. lage put t:ir (ral 
d, are raſed, the deed is infuthcient notwithſtanding it be ſealed. Perk. ſ. 128. cites 


. S. ty 


If it be in 16. A. is bound to B. in 201, B. raſes out 10 l. and makes the 
the ſum to bond only for 101. all the bond is void, and yet this act is to the 
e ee advantage of the obligar. Arguendo Kelw. 161. b. 

vitiates the 7 = * 


bond. 2 Bulſt. 248. in the caſe of Piggot v. Winchcomb. 


[ 39 : 17. A. made an indenture of covenants to ſtand ſeifed to uſes 
according to perpctuitics, and delivers this to a ſtranger, to the uſe 
of the covenantee, who hearing of it utterly difagreed to it, upon 
which A. in every part of the deed rafed the name of the covenantee 
and writ the name of F. S. Lord Keeper Egerton decreed, that 
the deed was void as" to all the benefit which the covenantor 
might have; but it is not therefore void for the uſes and eſtates to 
the other perſons ; and that a new delivery is neceſſary, otherwiſe 
there is not any covenant for want of a covenantec. Mo. 300. 
Waferer v. Row. 

18. Drawing a line underneath any words is no defacing or 
drawing them out. Cro. Jac. 542. Draycot v. Heaton. 
19. A policy altered by conjent after it was underwritten, was 


held well. 2 Salk. 444. Bates v. Grabham. 
[See(U) pl. 6. 


(C) Inter- 
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miaiſt of any wird, the decd by this becomes void. 


antere/t of the eſtate for yrars, though it ſhall avoid the deed, becauſe 
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» 


(C) * Interlining ſhall avoid a Deed. 14 H. 4. 18. 
[Aud Alltering.] 


CI. IF a deed be altered in a point material by the plaintiff himſelf 
or by a ſtranger without the privity of the obligee, be it by 
interlineation, addition, raſute, or by drawing of a pen through the 
11 Rep. 23, 
Pigot's caſe, per Cur. reſolved, for it is not now the ſame deed.] 
[2, As if an obligation be made to a ſheriff to appear, &c. and 
in the obligation the name of the her is omitted, and after the 
delivery of it his name is interlined, either by the obligee or by a 
ſtranger, without his privity, yet the deed is void by it. 11 Rep. 
27. Pigot's caſe, reſolved per Cur.] 


Roll. Rep. 
39. S. C. 
2 Bulſt. 
246. S. C. 


If the inter- 


lineation be 
in a place 
not matc- 
rial, it due; 
not avoid 
the bond, 


Ke. as where a bend was made to a ſheriff without the name of office, and in an action upon it 


© icecomiti com; O. was found interlined after delivery, but not found by hom; 
the plaintiff, becauſe not in a place material. Mo. 535. pl. 1125. 


[3. But if the deed be interlined in a thing nt material, by a 
ftranger, without the aſſent of the obligee, this ſhall not make the 
obligation void. Reſolved 11 Rep. 27. Pigot's cafe. ] 


it was adjudged for 


Mo. 335, 
pl. 1125. 
Anony mus. 


A. and B. 


ſeal and deliver a bond to D. then by con/ene of all the parties, the name, &c. of C. was interlined, 


and C. {ſealed and delivered it. Reſolved it is good, and the obligation of all three. 


Zouch.v. Clay. | 


2 Lev. 35. 


Blunts were filled up with corſnt of obligers after the execution of the bond, and held good. 


— 


Cro. El. 627. S. C. held contra. 


Mo. 547. Markham v. Gomaſton. 
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andzit is the uſual practice for ſheriffs ro make their bonds for appzarancec in this manncr. 


{ 4. But otherw!/e it is, if the interlining of the deed be by the 


obl:gee himſelf, thiugh it be in a thing not material, Per Curiam, 11 


8 
Rep. 27. Pigot's caſe.] 

[5. A man leaſed for years by indenture, reſerving rent, and in 
the counterpart of the leſſor, 27 l. was reſerved, and in the counter- 
part of the leſſee but 261. and after a controverſy grew between the 
leſſor and leſſee, which rent ſhould be paid, and the leſſor would 
have-271. and the leſſee would pay but 26/, But after the leſſee 
was content to pay 27 l. and jo agreed with the leflor, and for this the 
leſſee made a ſtroke in his indenture, and made it 271, This makes 
his leaſe void. Fackman's caſe adjudged, cites Mic. 40 & 41 UI. 


3B. 


[. If A. leaſe land to B. by indenture dated 10 Feb. 27 J. 8. and 
after dies, and C. the heir of A. by indenture recites the leaſe, but 
miſrecites it, that is to ſay, reciting it to be dated 10 Feb. 28 H. 8. 
and then leaſes it by indenture to B. for years to commence after 
the expiration of the ſaid recited leaſe, and after the ſealing and de- 
livery of this laſt leaſe, this mrec:ital is raſed and reformed, and 
made 10 Feb. 27 H. 8. according to the true leaſe, but it is not 
known by whom it is done, nor when (a); this ſhall not avoid the 


Ee 


Cro. El. 


627. cites it 


as Feck- 
nam's (the 
Dean of 
Paul's caſe 


a — —— 


40 


(a) Cro. 
Car. 399. 
8 © 
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40 


(>) Jo. 385. 
. . ro. 
Car. 397. 
SIC. 


(a) It was 
ſo held per 


Jon es 2nd 


5 1 
the deed; a 
© * 
his voldntary 
mine the deed aud the covenants ; but gun 
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the deed is not of the eſſence to paſs the eſtate; but the eftate 
being well paſſed, and it not being neceſſary to ſhew the deed for 
maintenance of the eſtate, the eſtate ſhall not be deſtroyed by it. 


Hill. 10 Car. B. R. between (b) Miller and Manwaring per Jones 


and Barkley contra Croke. Intratur Trin. 10 Car. Rot. 321. In 
this caſe Juſtice Jones cites Allen Swanwick's cafe in the Court 
of Wards to be reſolved, that the raſure r a deed of feoffinent 
deth not deſtroy the e/tate.] 


arvey J. But Croke J. held contra, that as it is a leaſe by the deed, it is a contract by 


d the party intereſted rafting the deed, he determines the deed and his intereſt by 
act, as ift he had ſurrendered : and the contract being by deed, he may not deter- 


«> 


F he doth deitroy it, but perhaps auoad the leſſor it 


may have effer.ce, if the lefior will; but this is at his election, and not at the election of the leſſee. 
C. Car. 359. cites 11 Rep. 27. D. 261. 10 Rep. 97. in Dr. Leyfield's caſe, 7 E. z. 57. 14 H. 8. 


S C. ſays, 
i was gfler- 
wards 10 
adjudged in 
a new ac- 
tion in B. R. 
up on de- 


Folio 30. 
murrer, the 
plaintiff 


Having 
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as his ſurety, and upon this B. cauſes D. his ſervant to make 4 


counterbond, in which he and E. will be obliged zo A. to ſave him 


harmleſs from the faid ſtatute, aud commands him alſo to leave out 
of the condition ot it the chri//tan name of C. the place of his hahi- 
tation, the county and his addition, who does it accordingly, and after 
E. feals and delivers the counterbond as his deed, to the uſe of A. 


and after the ſaid D. by the command of B. and by the aſſent of Ec. 


inſerts in the ſpaces the chriſtian name of C. the place of his habita- 
tion and county, and his addition, and after B. ſeals and delivers 
the obligation; this 1s * a void, obligation againſt E. by the ſaid 
addition in the ſpaces, though it was done by the aflent of E. 
Adjudged Mich, 49 & 41 El, B, R. between Markham and 
Goneſtone. ] | 


pleaded the aſſent of A. and B. 
Cro. El. 627. S. C. but that is an action on the caſe brought by C. agaiaſt D. in nature of a 


Eecceit for deſtroying the effect of the bond; and there Popham held, that if it had been appointed 
by the obligor ere the ſcalg and delivery thereof, that it /pould be afterwards filled up, it might 
perhaps be good and not have avoided the deed, | | : 

A tord i; made flug for payment of a ſum of money, and afterwards the obligee ind, a con- 
dition, that if the obligor infeoffed the obligee by ſuch a day, the bond to be void. Adjudged per 
three juſtices againſt one, that the obligation was good; but three of the juſtices of B. R. were 
of opinion, that the judgment ought to be reverſed, though it was not; and about twenty years 
afterwards, three other juſtices of the C. B. in another caſe before them, were of opinion, that 
though B. R. did not proceed to reverſal, yet that if it came in argument now, it would be reverſed 
without great doubt; and per Fitzherbert, he might plead i factum, for when the condition 
is written atter the delivery, it is not the ſame deed that was delivered. Kelw. 162, 164. Mic. 
3 H. 8. 8 


8. If a deed be raſed or interlined in the date in the name of 
parties, in the limitation of eſtate, in the name of the thing granted, 


Perk.f, 124. 


or the rent reſerved, it is ſuſpicious to enfeeble the deed, becauſe in 


[ 41 ] a thing of ſubſtance. But if it be in recztal or addition, or in other 
word of explanation in deeds, or words of courſe and form, this ſhall 
not impeach the credit of the deed, becauſe they are only matters 
of 25004 a Per Manwood Ch. B. Mo. 230. in Fanſhaw's 
cale, | 

ee 9. There is no book in the law, which avoids leaſes or grants of 

fon of any corporations for variance in any of theſe four circumſtances, viz. 
material addition, interpſition, omiſſion, commutation ; if they retain the four 


firſt 


4 
appear 
30. b. 
S. C. pe 
allnexed 
Print ren 
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firſt principles of ſubſtance, viz. name of perſon® of he: 2e, ferns material 
dations or dedication, and place known. before the foundation in which Part- And. 
5 23. Dean 
the houſe is ſituate, Per Manyzood Ch. B. Mo. 235. in Fan- andChaptec 
Maw S Cal ſe. T of Eatou's 
caſe. 
10. Where words of power reſerved (as to grant, fell, and d 
mile, &c.) Which give a > larger power than before, are tings 
but there is 10 proof when theſe words were interlined, or that it 


was by the direction of the grantor, my mY be Jooked upon as 


if they had been originally incorporated in the body of the deed. 
Per Reynolds Ch. B. Gibb. 214. Fitz- Gerald v. Lord Falcon- 
bridge. 


11. An — (if nothing appears againſt it (will be 
preſumed to be. ai the time of mating the deed, and not after. Keb. 
22. Trowell v. Caſtle. 

12. A deed of revocation, and a new ſettlement made by that 
deed, though after the ſcali ing a and execution thereof blanks were 
filled up, and not read again to the party nor a eſealed and executed, 
was yet held a good decd. 2 Chan. Rep. 410. Paget v. Paget. 


{Ul Actions and Pleadings, as to Rela, Inter- 


Iineations, Falſe Readings, &c. 


. 1* a bond the day was mitted, and a ſpace left, and after de- 
livery the de Agri the day ; per Dyer, the better plead- 

ing had been to plead the . matter, per quod ſcriptum Præ- 

dictum perdidit effectum. Mo. 28. pl. 89. Anonymus. | 

2. It ought to be /oerialh pleaded, and not given in evidence, 
Mo. 66. pl. 179. Anonymus. 

3. Action on the caſe lies againſt a ranger interlining a bond 
by order of the obligor, and fo avoiding it; and a writ ſhall be 
awarded to enquire of damages. Cro. El. 626. Markham v. Go- 
maſton. 


(X) Breaking off the Seal. 


8 IF the ſeal be taken away from the deed, it is net any d:ed, Where the 
1s H. 6. 27-] | ſeal isbro&- 


en off, 9 
aff 22 is a good plea ; but if there is any ſpecial matter, the j fry may find it. 5 Rep. 119. b. 
——D. 112. pl. 50. Peres v. Biſhop. 


PF 


[2. If there be mo manner of print remaining, by which it may 7 42 ] 
appear that it ever was n it ſhall avoid the deed. 14 H. 4. 
30. b. Demurrer. ] — ra 


S. C. Perk. ſ. 135. S. P. Put if there appear any print of the ſeal upon it, and the ſeal remains 
annexed to the deed, it is ſufficient. But if the ſeal be ſevered from the deed, notwithſtanding the 
print remains, the deed is in{ufticient, Perk, ſ. 125. Cites 7 H. 6. 18. 


2 
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. Br. Faits, 12 If the ſeal Ge once ſevered from the deed, and after ſowed 
: 7 „ together, and glowe: 52 it again, yet the deed 1s void . 6. 5 
236. . Curls Perkins, f. 146}: | N 5 
| If the ſeal of a deed be a little bruiſed, whether it be an £1 * 
13 or new writing, if part of the fal rewasns upon which there E 
1 15 any print, the deed 1s good enough; but if the part which re- = 
2 mains to the deed has not any print, then the deed is inſufficient. 5 I. 
n= Ferk. ſ. 136. 1 
Debt on 5. Debt was brought upon a bond, and after plea pleaded the ce 
eee ſeal was broken; the jury were directed to find the ſpecial matter : 
* in Jury D. 59. pl. 12. Nichols v. Haywood. This accident ſhall . A 
pe found, that not be affigned for error. D. 59. pl. 12. Marg. cites 41 Eliz. ce. 
1 3 ee W orſley v. Charnock. Ibid. cites Michel v. Stockworth and 5 br, 
1 J-% ©" „„ Andrews Ow. 8. Michael's cafe, had it been before 1//ue e FF (E 
t 70 the it w bald have avoided the deed——cited 2 Show. 2 29. TT; 
— = ken from the hon d, xviundged the bond was good. Owen 3. Michael's caſe. For it was : CG. 
gefendant's deed at the time when iſlue was joined, and the tri. i ſhall relate to that. Cro, El. | upe 
120. S. C. oldſb 82. S. C. | | par 
= | 6. Debt upon bond againſt two, the ſeal of one is broken; this MY 
4 avoids all the de ed, though the bord 7s joint and ſeveral; for this * 
implies jointly, and it is not material who broke the ſeal. D. 59. . 2 
pl. 12. marg. Cites Paſ. 3 Jac. B. R. 2 Show. 28. Scaton v. * 
.4 Henſon. . 
1 | 7- A. and B. coverrart with fix, hs fſeparatim exvenant with A. 3 
1 and B. one of the j:a!s of one of f De 55 is broken off; this does not = 
| avoid the deed. But if the feal of A. or B. who cov enanted jointly 
had been broken, the deed had been defeated. 5 Rep. 23.2— 15 | 
Cro. El. 4-8. Mathewſon v. Lydiate, S. C. 470. 546 8. C.— 1 
2 Bulſt 24 18. Cited 1 *Oph. 161. | of | 
8. A deed Was jeft with Baron Snigg, and by caſualty of lies £ the 4 
ſeal was melt-a off | he CAN! being a meer ſtranger, and = 
owner of {he land (the plaintiff by the deed claiming a water- dels 
courſe through it) pleaded a ſpecial no of? factum ; pl: aintiff moved, hs, 
that he might plcad the general iſſue, and then the jury might well nts 
find all the ſpecial matter for the court to Judge upon: per Coke Fe. 
Ch. Juſt. we cannot aid in this (though Snigg made an affidavit); qe 
for if his right depends on a. deed, if he ole his deed, by this he Net) 
loſes his right, os; no remedy have for him; agreed per Curiam Hud! 
(abſcnte Lederidge); ; afterwards the book of 43 Eliz. e. 3. Was 6 
remembered, that if one has a deed, and the party from whom he 1 
had it, takes it from him and pulls off the ſcal he may plead this * his 
deed without ſhewir 8 i but ſhall plead that his adverſary has done father 
this. It was urged, that ne Franta pas a flranger may plead, but his de 
1 not non ft fuctuni; Ts an executor muy plead non elt factum. 3 Cited 
Bulſt. 79. Moor v. Salter. Cited 
Palm 4. 9. Seals were broken off from a food to lead the wſes of a re- | 
- agg every. Yet upon examination it was admitted to guide the uſes, 
| Cheyny, it being proved to have becn done by a little boy, and that the ſcals 
. were once annexed, and being compared together, the raſures of 
4 the parts agreed. Lat 226, Anonymus. 
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1 2.) Cancelled Deeds. The Effect thereof at 


Law. 


I. (ANC ELLED deeds were allowed to be given in evi- 
- dence, proof being firſt made of the truth of their being can- 
celled. Het. 138. Beckrow's caſe. 
2. Commiſſioners of bankrupts had aſſigned a bankruft's goods to 
A. B. C. and D. But his deed of aſſignment was afterwards can- 
celled, and a new deed made to A. B. and C. only, who without D. 


45 


brought an action for the goods, and per Rainsford and Wild Juſt, * 


(Hale Ch. Juſt. being tick) though the cancelling of the prior 
aſſignment does ust alter the property, but that it remains in A. B. 
C. and D. and though D. is not party to the action, yet the others 
upon Not guilty pleaded ſhall recover damages in trover for two 
parts of the goods, and ſhall not be nonſuited; but the defendant 
might have pleaded this in abatement of the writ for ſo much. But 
having pleaded Not vuilty, they, though jointenants with one ano- 
ther, thall recover damages for their parts; to which Sir Will. 
Jones, of counſel for the plaintiff, hæſitanter ſubmitted. 2 Lev. 
113. Nelthorp and Farrington v. Dorrington. | 

3. The court declared, that though the deed appeared cancelled, 
yet it was a good deed, and that the cancelling thereof did not de- 
veſt the e/tate of the truſtees therein named, and that the truſt theres 
15 created ought to be performed. 2 Chan. Rep. 100. Leech v. 

tech. 25 

4. Grant of an effice to A. and B. for their two lives and the life 


of the longeſt liver of them, B. keeps the deed without being pro- 


duced; which in trial of an action brought by A. appeared to be 
cancelled; it was inſiſted, that the eſtate in the office was thereby 


deſtroyed ; but per Cur. not as to A. unleſs it appeared that A. 


had a hand in the cancelling it. Vent. 297. Woodward v. Aſton. 

5. A rent or other grant is not loft by the deſtruction of the 
deed, as a bond or cheſe en action is. Per Cur. Vent. 297. Wood- 
ward v. Afton. J he property remains the ſame. 2 Lev. 113. 
Nelthorpe and Farrington v. Dorrington. 2 Vern. 476. Lady 
Hudſon's caſe cited there. 

6. A father having taken diſpleaſure at his ſon, made an additi- 
onal jointure on his wife by a voluntary conveyance, which he kept 
in his own power, and being afterwards reconciled to his ſon, the 
father cancelled the additional jointure, and died. The wife after 
his deceaſe found the cancelled decd, and recoyered by virtue of it. 
Cited per Lord Wright, 2 Vern. 476. as Lady Hudſon's caſe. 
Cited per Lord Wright, Ch. Prec. 235. 
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© 
(X 3.) Cancelled Deeds relieved in Equity. 
I. A band was taken away fraudulently and cancelled. De- 
creed, that the widow ought to have ſatisfaction out of her 
huſband's eftate by whom the bond was cancelled, and as much 
benefit, as if it had been uncancelled. Fin. Rep. 184. Brown v. 
Savage. | | | 
2. A bond tern may be relieved in equity. Per Finch C. Obi- 
ter. Vern 78. in the caſe of Wilcox v. Stuart. 8 
3. A. deviſed his lands to ſeveral relations, at the funeral a 
ounger brother of the heir at law ſnatches the will out of the ex- 
ecutor's hands, and tore it in many ſmall pieces, the pieces, (eſpeci- 
ally of that part in which the land was deviſed) were picked up and 
ftitched together. A bill was brought to eſtabliſh the will; and 
decreed the deviſees to enjoy againſt the heir, and he to convey to 
them, though no direct proof was made, that what was done was 
by his . 2 Vern. 441. Haines v. Haines. 
4. A. by anſwer confeſſed he had in a paſſion burnt his marriage 


erticles, but it being proved, that he had produced them at a com- 
miſſion after the time he pretended he burnt them, he was come 


mitted to the Fleet, and though he made oath he had them not, and 


could not produce them, yet the court would not diſcharge him, 
till he conſented to admit, they were ts the effett in the bill. 2 Vern. 
551. Sanſon v. Rumſey. | | 


(X 4.) Remedy againſt Perſons Cancelling and 


Deſtroying Deeds. 


1. A delivered a deed of B. to J. S. who tore it in ſport without 
* malice, by misfortune and chance. Both A. who delivered 
the deed, and J. S. who tore it, were impriſoned, and the deed was 
inrolled immediately. Br. Faits, pl. 88. cites 3 E. 3. 
2. If a man finds a band, and cancels it, _—_ & arms lies, 
for he deſtroys the thing found. Cro. E. 723. Watſon v. Smith. 
3. Action on the caſe lies for tearing off the ſeal of a deed, by 
which J. S. granted to the plaintiff unum annualem redditum five an- 
nuitatem of 101. for his life, though the plaintiff ſhewed not, whether 


it was an annuity or a rent, or that it was the ſeal of the grantor, 
or the ſea] of the fame deed, but only ſigillum eidem annexat'; or 


that he loſt the annuity ; yet it was adjudged for the plaintiff. Cro. 
J. 255. Aſh v. Brudnell. 

4. A. on the marriage of his ſons ſettled ſeveral lands in this man- 
ner, viz. as to part, to the ute © 22 for life, and after to the 
uſe of his fon for liſe, then to his firſt and cther ſons in tail, and for 
want of ſuch iſſue to the uſe of the plaintiff, who was his brother, 


and 
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and his heirs; and as to other part of the lands to the uſe of the 
fon fer life, and after to the uſ-'of the wife for ber juintrre, then 
to the f and other fins in tail, and for want of ſuch iſlue, to the 
plaintiff and his heirs; the for. and wife died without iſſue in the 
life-time of A. and after their deaths A. got the ſettlement and cut it 
in pieces; but the counterpart was intire, and in the hands of A. 
and the bill was brought to diſcover it, and have it preſerved; and 
the counterpart being confeſſed in the anſwer, the plaintiff obtained 
an order at the Rolls to have it brought into court, and a motion 
was made to have that order diſcharged, tor that the remainder to 
the plaintiff was meerly voluntary, and therefore he ought not to 
have any aid from a court of equity ; but the court would not diſ- 
charge the order, but made the deed be brought into court, there to 


remain, and thereby hinder A. from ſelling the eſtate from the plain- 


tiff. Trin. 1691. Abr. Equ. 168. Brookbank v. Brookbank, 
5. 4 any perſon ſhall fleal, or take by 
robbery, any Exchequer bills, Bank-notes, South-Sea bonds, Eaſt- 
India bonds, dividend warrants of the Bank, South-Sea company, 
Eaſt-India company, or any other company, ſociety, or corporation, bills 
of exchange, Navy bills or debentures, Goldſmiths notes for payment 
of money, or other bonds er warrants, bills, or promiſſory notes for the 
payment of any money, being the property of any other perſon, or of any 
corporation, notwithſtanding any of the ſaid particulars are termed in 
law a choſe in action, it Mall be deemed and conſtrued to be felony of 
the ſame nature and in the ſame degree, and with or without the be- 
nefit of clergy, in the ſame manner as it would have been if the of= 
fender had ſtelen or taken by robbery any other goods of like value with 
the money due on ſuch orders, tallizs, bills, bonds, warrants, debentures or 
notes, or fecured thereby, and remaining unſatisfied; and the offender 
Hall fuffer fuch puniſhment as he ſhould or might have done, if he had 


ſtolen other goods of the like value with the money due on ſuch orders, 


tallies, c. 


(Y) What Act or Thing will avoid a Deed. [| 77 
fart or in all. 


LI. IF divers ſeveral perſons make ſeveral cavenants in one deed with 

one another, and zo joint covenant, and the ſeal of one of the 
covenantees is broken off, yet this tha.! not avoid the deed as to the 
others. Tr. 2. Ja. B. adjudged between Alabaſter and Hickman. 
5 Rep. 22. b. 23. adjudged. Matthewſon's caſe. ] 


[ 45 ] 


Pl. 4. 


11 Rep. 27. 


12. 11 under-fheriff covenants with his high-ſheriff to ſave in Pigot's 


him harmleſs of all tines and amerciaments for any eſcape, and co- 


Cale. 


eenants alfo, that he will net execute any writ of execution above the ſum Hob. 12. 
/ 207. though this laſt covenant be againſt the law and void; (be- 8. C. 


cauſe by the ſtatute 27 El. cap. 12. the under-fſherift takes his oath 
to execute all proceſs) yet this doth not make the other covenants 
void. M. 11 Ja. B. between Sir Daniel Norton and Symms, ad- 
Tr. 12 Ja. B. fame caſe adjudged. ] 

E 2 | [3. In 


DEL BIRD, WE | oo 
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. 


Tr i 


45 Faits [or Dceds. ] 7 
Guild, 212. [ 3. In the ſaif caſe, if the under-ſheriff obliges himſelf in an . 


S. ng * . 0. - . . 285 
And 4s, obligation, with condition for the performance ef covenants in the 
exce was Maid indenture, though /ome of the covenants are «againſt the law, and 5 l 
taxen be- dieid, yet the obligation is not void by it, but he is bound to per- T « 
rework a fo h 4 5 = og * T B | 52 | 
+-»2»: form the good covenants in the indenture. . 12 Ja. B. ad- 5 \ 
1% Judged, the covenants being fee between Sir Daniel Norton and = 6 
. *. and 'Y Symms.] : ; 
= momma Jaws | E | 
for upon tbe Ratute of 23 K. 6. if a ſheriff will take a bond for a matter againſt that law, and alſo 
Y f r a debt due, the Whole bond is void; for the letter of the ſtatute is ſo, tor a ſtatute is a ri ? 5 11 
, but the common law doth divide according to common reaſon, and having made that void 3» m 
Y that is agarnſt law lets the reſt Rand; as is 14 H. 8. fo. 15. Hob. 14. in caſe of Norton v. 15 | 
Fe Pi. 1. 4. If divers covenant iointhyj by a deed to do a thing, and after «©; 
f the ſeal of one of the covenanrters is braten off from the deed, this ſhaY | 70 
: make the deed void as to all the other covenantors. 5 Rep. 23. 5 5 
5 | NMatthewſon's cate. ] = 
[S. It 7wo are bound in an obligation, and after the ſeal of one is 7 = 
diſſolved and taken from the obligation, this makes the obligation 5 45 
void as to the other, the ſcal of whom remains to the obligation >] 
= - . * a” . Bi 
not hurt; inaſmuch as the one is diſcharged by the taking off his 1 2 
. ſeal, and by conſequence the other allo. 3 H. 7. 5. 11 Rep. 28. +: 
b. Pigot's caſe. ] | = c 
. If a deed contains divers diſtinct and abſolute covenants, if any II. 
[ 46 ] of the covenants be altered by addition, interlincation or raſure, this by 
| misfeaſance ex poſt facto ſhall avoid all the deed. 11 Rep. 28. b. ! 
Pigot's caſe. 14 H. 8. 25, 26.] © | | 
T\ - 1 ſer: 
[See (E a) (Fa) (S) per tot. (U) 7.] Wk 
; An. 
an,! 


(Z) Who ſhall have them. 


II. IF ferffee with warranty bail the charters concerning the 
land to another, and after :nfroffs the bailee of the land with 
warranty, the bailce ſhall not have the charters to him bailed, be- 
cauſe the bailor ought to have them to vouch over when he ſhall 
be vouched. 39 E. 3. 17. ] 
Folio 31. [2. If a man makes a fesffrment in fre, no deeds or evidences 
— ps to the feoffee, but only the deed of feoffment itfelt, 18 H. 
Unleſs the 7. Kell. 3.] | 


feoffor give | : 
them to the feeffic. Per Huiſey. Br. Charters de terre, &c. pl. 54. 6 H. 7. 3.— it again? 4 
ſtranger the feoffee ſhall have an action of detmue for thoſe charters which concern the lands, if 


he cannot make title by the feoffor, or thoſe who claim title by the feoffor. F. N. B. 138. (G). 


3 Keb. 211. [3 If a man makes feoffment in fee to J. S. to the uſe of J. N. 


Sia in fee, the deeds belong to the feoffeer, and not to the ceſly que uſe, 
Warwick though he has not any eſtate _— in him, for he was only 


v. Braddon. the conveyance now ſince the ſtatute of 27 H. 8. For before the 
Darth. 316. feoſtee ought to have it, and the /tatute harh not expreſsly given the 


— deeds to the ceſty que uſe, D. 19 FEI 277. 58. Cutia, 37 El. B. 


eſolved 


8 
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an 5 pl 
5 Reſolved between (a) Sacheverell and Bagnall. fl. 6 Ja. B. R. per fa cr i. 1 
he 1 75 
1 By Cur. præter Walmſley, between the Countcſs of ( (b) Huntington 356. S. C. 1 
1 Oy and Sir Anthony Mildmay. 8 [. b 
d- = Walmſley Juſt. faid, that in one ER IN“ cafe, wherein he was of counſel, it was held, that the 
nd It eced appertained to the feotfee, and not to ceſty que truſt. Cro. E. 357. 
| o 
2, . If a man makes Framont in fee of land, without any warranty, Therbelong 
160 5 me Tealfee ſhall have all the charters, deeds and evidences concern- gs ood 
11 7 5 ing the land, as incident to the land, to the intent that by them he bis aue 
55 3 may defend the land. Co. Lit. 6.] - Falun“, 
. 5 an fo fe- 
| offee ſhall not have them, unleſs there he a covenant he tween them to that purpoſe. Br, Charters 
: de terre, pl. 15. 44 E. 3. 1. per Tho e e pl. 38. 39 E. 3. 17. per Knivet, quod non ne- 
cer gatur. For the evidences are as it were the ſinews of the land, and the ſeoifen being 1107 < Rn ! 
1a? io warranty has no nie of them. But evidences wiuch concern he 2 „lion, and not et f tie 
3. d, the feoftee ſhill have. Co. Lit, 6. 
g 5. The ſame law is when a fcoffment is made with a warrant: 
FE only againſt the ferffor and heirs, tor the feoffee cannot recover in 
on value upon this warranty, Co. Lit. 6.] 
_ 6. If feoffment be made of land with warranty upon which the Unieis 
his terffor is bound ts warranty, and to render in value, there the feoffor, eee, oy 
28. becauſe he is bound to defend the title, ſhall have all deeds which —_ pra 
comprehend warranty, of which he may take advantage. Co. deeds. Re- 
any Lit. 6. ] ſolved r 
this ep 1. 5. 
b : Lord Buckhurſt's cate, 4 
[7. So in this caſe the feoffor ſhall have ſuch deeds, which may As if 4. in- 
ſerve to dereign the warranty paramount. Co. Lit. 6.] e aging 
Warranty 12 
bm and hi: bois and ſtuns, and B. by dd: tnfe F; . wihout qevarranty, and C, infroffs D. with Wire 
rity, yet C. ſhall have the fiſt deed and the ſecond alfo. 1 Rep 1. b. Lord Buckhurſt's cate. 
[8. So in this caſe the feoffor ſhall have all deeds and evidences, [ 47 ] 
which are material for the maintenance the title ot the land, Co. f : 
I RC). 1. . 
5 Lit. 6.) | Lad 
the Huurſt's col For as the feoſfor is bound to rende in value, there is great reaſon that he thonld 
vith : have all the evidences material 1 requitire to defend the title, and the teoftee has truſted to his 
de warranty, by which he ſhall vouch the teoffor. 1 Rep. 1, b. Lord Buckhurſt's Cale, 
hall [q. But when a feoffment is made with warranty, the feoffee . e 
ſhall have the evidences u Concern the paſſiſſion, and not the volls, Sc. ſor 
ces title of the land. Co, Lit. C. er 
H, CONCOm1e 
tant and incident to the hoſſe ſſun. 1 Rep. 1. b. Lord Buckhurſt's cafe. 
117 a . 10. If a leaſe for life be made, the remainder over in foe, this 2 C. 5 Caſ. 
ds, if * e to the lord during his life. 12 H. 4. 20. b.] 8 
6). 11rters de 
e pl. 34. 33 H. 6. 23. 
N. | [1x, And nat to TT in remainder, 7 H. 6.1. 10 Rep. 93. b. _— where 
25 Dr. Leyfieldis caſe.] ä mo 
n 4 et: JE! .. 
hy | the remainder man, lie may detain it. Br. Charters de terre, pl. 16. 47 E.:3. 18. 
| the 12. If leaſe for life be, the remainder in tart, and diner releaſes Tia man 
|. B. to the le / a d d oth; hi makes 2 
: bh the leſſee, who dies, this deed doth not appertain to him in re- et 


ved "2 mainder. 
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years, avd mainder. (It ſedmns it is intended that this enlarges the eſtate of 
ſrerwards the leſſee.) 9 H. 6. 54.] | 


con duet d 8 
e ate in tee, the heir of the feoffee ſhall have the d--d of the l. or for year, as well as the deed of con 
f-mator, becauſe the deed doth make the confirmation good. And fo of every deed which makes 


his title, or a releaſe, or the like, without which his title ſhall not be ſure, and he ſhall have an 


action of detinus for them, F. N. B. 133. (K) cites 9 E. 4. 53. 


13. If gift in taz/ be to A. remainder to B. in tail, and then A. 

dies without i ſue, B. ſhall have the deed, which nota for clear law. 

Br. Charters de terre, &c. pl. 52. 3 H. 7. 15. | * 
The heir in 14. The deed of intail, upsn diſcontinuance of the intailed ęſtate, 
. nit belongs to the diſcontinuce, and not to the heir, for he has no poſ- 
of Zn, ſeſſion of the land. Per Rede, and Keeble and Tremaile accord- 
cgi tbe ingly. But per Fairfax and Hufley, the deed belongs to the heir, 


ec for it is no chattel, nor paſſes by gift de omnibus bonis & catallis; 


»ho ,! a 4 
—_— and replevin lics not of a deed, for it is an inheritance as the land 
which the is, and of the nature of the land, and ſhall go to the heir. And 
ans if tenant in tail cancels or burns the deed, the heir is without re- 
F N. B. medy for the deed, but not for the land, for he ſhall! have formedon 
138. (II). though it was of rent, and this without monſtrance of it, for it is 
cites 15 E. in the right. But in avowry he ſhall ſhew the deed, for it is in 


2 "Sh the poſſeſuon. Br. Charte:s de terre, &c. pl. 53. 4 H. 7. 10. 


15. If land be given to A. for life, remainder over I is ſeveral] 


by deed, any of them who fir/? gets the dced ſhall retain it. And 
therefore whoever has any land contained in the deed, where others 
have the reſidue of the land, yet he that has this parcel, may on ac- 
count thereof retain the deed. Per Fairfax and Huſſey. Bro. 
Charters de terre, &c. pl. 53. 4 H. 7. 10. | 


-) and in caſe of his death to his heir, and he may have detinue for 
*+ it; and the original and counterpart are but ene deed in law, and 
both belong to the donor or his heir. Br. Faits, pl. 51. 38 H. 6. 
25. Br. Charters de terre, &c. pl. 47. 38 H. 6. 24. 
g ] 17. Tenant in fee ſimple may give the deed or charter of his land 
1 to whom he will, but * :therwiſe of a tenant in tail; for in the laſt 
in caſe of Caſe the heir ſhall have it, but not ſo of the fee- ſimple. Br. Faits, 


Kelſack v. * 6. 6. = 
nne 


The iſſue ſhall have all the deeds notwithſtanding that his father gave them away, for it may be 


that the donor vas in by d iſin, and after the diſſiiſee rele ijed to him the iſſue ſhall have this releaſe. Br. 
Charters de terre, pl. 36. 9g E. 4+ 52+ 


=_ pl. 36. 18. Leaſe to A. for life remainder to B. in fee, after the death of 
9% + 5% A. the deed belongs to B. but if a releaſe be to A. only, this does 


not belong to B. after A.'s death. Bro. Charters de terre, pl. 6. 9 


H. 6. 54. | 
19. If A. inferffs B. on condition, and B. breaks the condition, the 
deed belongs to the feoffor again; for it ſhall not remain as an 
evidence againit him or his heirs afterwards. Br. Charters de 
gerre, &c. pl. 5. 29 H. 6. 36. | | | 
20. If I 2m infeofed with warranty to me and my heirs, and after 
J infroff A. in fee, and bind my heirs te warrant, and die, if any 
| One 


16. Deed of inta:l, after the tail d:termined, belongs to the donor, 


Faits [or Deeds. ] 


one gets the deed by which I was infeoffed, 157 heir ſhall have 
thereof detinue by ſpecial count, and non ratione terre. Br. Charters 
de terre, pl. 58. 
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21. If A. infeoff B. with warranty to him, his heirs, and aſſigns, Nota, if -4. 


and B. infeeſf C. with warranty, though C. may vouch A. as aſſig- 
nee, yet he ſhall not have the firſt deed; for B. has made warranty 
to C. and B. may be vouched, and therefore B. ſhall have the firſt 
deed to have his voucher over. 1 Rep. 1. b. the fourth reſolu- 


tion in Lord Buckhurſt's caſe, 


inf.offs R. 
with war - 
ranty, and 
B. inf-off; 
C. by dedi, 
that B. dur- 
ing his life 


ſhall have the charters, which comprehend warranty, and which ſerve for the neceſſary defence 
of the title. But his r ſhall not have them, but the feoffee. Per Coke, 1 Rep. 2. b. 


22. One parcener may have the charters which concern her pur- 
party only, and ſhall have detinue thereof againſt her ſiſter on a ſpe- 


_ cial count. F. N. B. 138. (G) the notes there, 


23. The heir ſhall have a detinue of charters, although he hath 
not the land; as if I be infesffed with warranty, and I infeeff* 


another with a warranty in fee, my heir ſhall have a detinue of 


that deed by which I am infeoffed, becauſe he may have ad- 


vantage of the warranty. F. N. B. 138. (L) cites 9 E. 4. 
53. 
24. And if my father be diſſeiſed, and dieth, I ſhall have a detinue 


for the charters, although I have not the land, and the executors ' 


ſhall not have the action for them. F. N. B. 138. (L.) 


25. After a leaſe is determined, the counterpart of the leaſe be- 


longs to the leſſor. Jenk. 254. pl. 46. 

26. Cunterpart of a deed, by which a rent is reſerved on a feoff- 
ment, does not paſs to the vendee by bargain and fale of the rent, 
as incident, for it is not the original deed by which the rent was at 


firſt reſerved. Per omnes, except the Ch. Juſt. who ſays, that this 


counterpart waits upon the intereſt, and is good evidence for it, 
Yelv. 224. 5 
27. When the common or ſtatute law gives lands, it gives the 
means to keep them, as the evidences. Arg. God. 323. | 
28. If A. be ſeiſed of a ſeigniory, rent, advowſon, or any thing 


which lies in grant, and grants it over to B. with warranty, and 


B. 52 it to C. with warranty, C. ſhall have the firſt deed, be- 
cauſe it is neceſſary to the making his title, and without it he can- 
not make any defence againſt A. or any claiming by him; and when 
B. grants to C, the rent or advowſon, C. ought to have the effect 
of his grant, and B. cannot in derogation of his grant detain 
any thing which is of neceſſity, and of the eſſence of his grant. 
I Rep. I. b. fifth reſolution in * Buckhurſt's caſe. | | 


29. If A. makes a feoffment with warranty, and dies, the heir of 


the fexffor ſhall have all charters, which the feoftor himſelf might de- 
tain (though the heir has nothing by deſcent) by reaſon of the 
poſſibility of the deſcent after, 1 | Fn I. b. fixth reſolution in 
Lord Buckhurſt's caſe. ER | 

30. The lord by eſcheat ſhall have all the charters, which concern 
the ſame land, becauſe (as Popham gives the reaſon) he is in in le 
poſt, and cannot vouch ; and therefore the feoffor ſhall not detain the 
| 7 E 4 evidences, 
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Br. Char- 


ters de 
terre, pl. 11. 


Br. Char- 
ters de 
terre, pl. 11. 


Br. Char- 
ters de ter- 
re, pl. 11. 


2 Roll. 45. 
(F) pl. 9. 
contra. 


50 
Mo. 222. 
KC. 


Faits {or Deeds.) 


evidences, for h& can be at no prejudice. 1 Rep. 2. ut ſupra, cites 


10 E. 4. 14. b. per Moyle. 

31. A. by deed :nf-of:d B. and C. and io the heirs of B. and the 
deed of feoftment, and other evidences are delivered to B. and at- 
terwards B. dies, C. ſhall have the deed by which he was inferffed, be- 
cauſe it makes his eſtate; but not the antient deeds, for they were 
delivered to B. the other jointenant, for the aſſuring his inheritance. 
I Rep. 2. cites 34 H. 6. 1. a. | 

32. And if A. after ſuch feoffment releaſe to B. and C. and de- 
livers the deed to B. C. ſhall not have it, for C's e/tate was perfett 
without this decd, 1 Rep. 2. cites 34 H. 6. 1. a. oy 

33. But per the reporter of the year- book, if a releaſe be made 15 
two, ich have joint eftate by defeaſuble title, and the deed is celivered 
to one of them, who dies, in this caſe the other who ſurvives ſhall 
have it, becauſe it perfects his fate. 1 Rep. 2. b. cites 34 H. 6. 1. 
= H. 7. 3. b. 21 H. 7. 33. a. according to the reaſon of this 
Cal. 
34. It was ſaid that if A. 1 ½τ B. and C. to them and their heirs, 
and gives the antient deeds to B. and B. dies, C. ſhall have all the 
deeds, and not the heir of B. for he can have no loſs by not having 
them, or benefit by having them, as C. may; and C. ſhall have 
them as things which go with the land. 1 Rep. 2. b. in Lord 


Buckhurſt's caſe. | 
[See (H a) Sutcliff v. Conſtable (S a) 


(Aa) Who may juſtify the Detaining them. 
[I, O NE coparcener may juſtify the detaining of the charters of 


the land in coparcenary againſt the other in detinue, for 


they belong to her as well as to the other. 3 H. 6. 19. b.] 

[2. After partition, the one coparcener cannot juſtify the detain- 
ing againſt the other the charters of the land, which ſhe alone has 
allotted to her. 3 H. 6. 19. b.) 

3. If tenant in fee-fimple gives the charters concerning the land to 
another, the done, though he has nothing in the land, yet he ma 
juſtify the detaining them againſt the heir who has the land. 10 Hl. 
6. 20. b. 

4. A 7 for life is made ta A. remainder to B. in fee, if the 
deed is delivered to B. he may retain the deed. Br. Charters de terre, 
pl. 16. 47 E. 3. 18. | ; = 

5. Grantee of deeds by tenant in tail cannot detain the deed of 
intail againſt the iſſue atter the death of the grantor ; but it is other- 
wiſe of ſuch grant by tenant in fee-/imple. Cro. E. 496. in caſe of 
Kelſack v. Nicholſon. | 

6. Several writings left with counſel for his opinion, in order for 
ſale of the land, were delivered to a ſcrivener by ee of the par- 
ties, who finding a deed concerning the intereſt of a third perſon, de- 
livers it to him; upon complaint to the court, he was commanded to 

| produce 
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he 
it - 
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re 
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le- 
ett 


719 
ed 
all 
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his 
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Faits [or Deeds.] 


produce the decd to be delivered again to the parties, they conceĩv- 
ing it to be an abuſe in his practice, which was under the regulation 
of this court. Vent. 46. Parry's caſe. 


{Sce Attorncp.] 


(Ba) Kept private by, or in Cuſtody of the 
. Nlaker. . 


I. HE condition of a lend was to convey lands to his fon to en- 
joy after the obligor's death. In debt the defendant plead- 
cd, that he made a feoffment to a ſtranger to the uſe of himſelf for 
life and after to the uſe of his fon in tail. This upon demur- 
rer was held to be 9 performance as it was pleaded, for the in- 
fant was not made party to the conveyance, nor had he any deed 
or aſſurance to prove his eſtate, ſo as he is not ſure thereof, nor can 
have any knowledge perhaps of ſuch an eſtate, nor means to prove 
the uſes limited, which was not the intent of the condition. Cro. 
E. 625. Stutfield v. Somerſet. 
2. A. is bound to make a releaſe to B. it is not ſufficient to make it, 
and deliver it to a flranger to the ule of the plaintiff, Cro. E. 826. 
cites 20 E. 3. Aud. Quer. 

3. A bond to a daughter, found after the father's death ſeveral 
years, was ſet aſide; and Lord Wright ſaid, it appeared to be the 
father's intention, that no uſe ſhould be made of it, but only t pro- 
tet him from taxes, as the had owned ſhe took the intent to be; and 
it was without condition, and payable immediately; and he always 
kept it by him, and therefore if ſhe had got it from him, and put it 
in ſuit againſt him, he thought equity would have relie ved him a- 
gainſt it, it being voluntary, and only for a ſpecial purpoſe, Ch. 

rec. 183, Ward v. Lant. 1 
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But where 
4 7 ntary 


7 een 


was made ta 
trufines and 
their heirs, 
in truſt to 
receive the 
rents, &c. 
and put 
them out 
from time 


to time for th: benefit of one of his daughters, and entred into a bond to the ſame truſtees for payment 
of 10001. for the uſe of the ſame daughter at a day certain, but kept both deed and bond, and re- 
ceived the profits of the eſtate till his death, on a bill by the daughter for a f{atisfaRion out of the 


profits from the time of the ſettlement made, and of the 1000 1. from the time it wa: 


made pay- 


able, Lord Wright ſaid, they were the faher's deeds, and he could not derogate from them, and 
decreed the intereſt of the bond from the time; dut as to the profits of the eſtate, plaintiff and 


defendants agreed to ſet the protits of the Linds againſt the daughter's maintenance. 


Put though 


the father had by his will given her a /egacy in futisf.14in of the bond, yet the court would uot tie 


her up to that, but left her to her election. Ch. Prec. 210. Barlo v. Henenge. 


4. A bend for 1 500 l. was made at the time of a will, and ſhewn 
to the obligee with his will, and afterwards found with his will; and 
it being for a like fum which he had promifed fome years before to 
give to the obligee, on his marrying the obligor's daughter in law, 
and whoſe fortune was in the obligor's hands, but not adjuited ; 
Lord Harcourt looked upon it to be only in nature of à legacy and 
voluntary as againſt creditors, Ch. Prec. 370. Loeffes v. 


ewen. 
5. A. 


Faits [or Deeds.] 
5. A. conveys his eſtate to the uſe of bimſelf for life, with power 


to mortgage ſuch part as he ſhall think fit, remainder to the truſtees _ 
to ſell and pay all his debts, but continues in poſſeſſion, and keeps the 


deed. He becomes indebted afterwards by judgments, bonds, and 
imple contracts. The deed of truſt is fraudulent, as againſt cre- 
ditors by bond and judgment, who having u notice of the ſettlement, 
ſhall not come in in average only with the other creditors. 2 Vern. 
510. Tarback v, Marbury. | | 


(Ba 2.) Take by a Deed. Who ſhall not, though 


named in the Premiſſes. 


LEA was made to fl. and B. his wife, & primogenito proli, 

habendum to them, and the longer liver of them ſucceſſively 
during their lives; and then the huſband and wife had iſſue a 
daughter born afterwards. Per three juſtices the daughter had 
no eſtate, becauſe ſhe was not in eſſe at the time of the grant. Ow, 


152. Stephens's caſe. 5 


(B a 3.) Loſt Deeds, &c. In what Caſes Ac- 
tions lie at Law, though the Deeds are loſt. 


1. A CTION lies not for a deed determined, or for the counterpart 
of an indenture, in which a warranty is contained, without 


a ſpecial grant. Brownl. 222. Sutclift v. Conſtable. 

2, Where a demiſe is made of lands, rendring rent, though the 
leaſe be loſt or miſlaid, the landlord may ſue for the rent, and de- 
clare on a demiſe in general, without ſaying, it was a leaſe in writing; 
and fo you may in all caſes, where it is not a thing that lies in grant, 
&c. Per Cur. 2 Vern. 98, 99. | | ; 


[See Trial (B f. 6.) Loft Deeds. 


(B a 4.) Where in Caſes of Deeds loſt Actions 
ſhall be brought on the Counterpart. 


A Covenants with B. to make an aſſurance of land before 
* Mich. by indenture, A. dies, the covenant unperformed, and 

the original deed comes into the hands of the executors of A. B. 
brought a writ of covenant on the counterpart ; and per Cur. it does 
not lie without the deed itſelf. Per Walmeſley, he may have an 
action of detinue to recover the deed. Noy. 53. Yelverton v. 
Cornwallis, In caſe of a mortgage bt it was decreed, that the 
| | counterpart 


INS 


Feaits [or Deeds:] 

counterpart ſhould be allowed as an originaf and admitted as 
ſuch at any trial, &. Fin. R. 239. Briicoe v. Ear} oi Denbeigh 
& al”. 5 | 


(Ca) Who ſhall take or be bound by the Deed. 


One not named in the Premiſſes as a party. 


I. A diſſeiſed B. and then A. infeoffed F. S. by deed, thus, viz. 
Auto all men, &c. Quod ego A. per aſſenſum & 3 
B. dedi & conceſſi, & hac preſenti, &c. unto J. S. and that be done 


before any entry made by B. theſe words, (per aſſenſum & conjenſum 


of A.) ſhall not bind him, but that he may enter, notwithſtanding 
that it be true, that the feoffment was made with his atlent and 
conſent ; for when he is diſſeiſed, he hath but a right, which ſhall 
not depart from him, if not by extinguiſhment; and it ought to be 
at leaſt by deed, and made unto him, who at the leaſt hath the pol- 
ſeſſion of the freehold in the fame land at the time, &c. And in this 
caſe the fe ffee had not any poſſeſſion at the time of the feoſtment, 
and the difleifor cannot enter in the name of the diſſeiſee, and re- 


veſt the poſieſſion in the perſon of the diſſeiſee, for the diſſeiſor 


himſelf is in poſſeſſion, and he cannot enter upon himſelf, &c. So 
it cannot be, that the diſſeiſor doth make this feoffment, as ſervant 
to the diſſeiſee, for it is made in the name of the diſſeiſor, &c. Perk. 
8. 156. 

2. And if a ſtranger had entred in the name of the diſſeiſee, and 
by his commandment had made a feoffment in the name of the 


diſiciſee, & per aſſenſum & conſenſum of the diſſeiſee by a deed, 


containing in it a warrant of attorney to make livery of ſeitin, 


| by ſuch feoffment the diſſeiſee ſhall be bound. Perk. S. I57. 


% FJ. S. be infesffed to have and to held to 7 S. and T. K. and 


[ 


livery of ſeiſin is made wnto F. S. according unto the deed, it is 


void unto T. K. Perk. S. 164. cites 12 E. 3. 77. 5 H. 4. 2. 

4. But if livery of ſeiſin had been made unto T. K. according 
unto the deed, then he takes by the livery of ſeiſin, and not by the 
deed, - Perk. S. 164. 

5. If I leaſe land 10 J. S. habendum to him for twenty years, 
remainder to J. K. in fee, he ſhall take the fee-fimple, and yet he is 
not named in the premiſſes. Arg. Pl. C. 158. in cale of Throg- 


| Morton v. 'I racy—160. S. P. arg”. 


Wo One granted to a baron and feme, being tenants for years in 
poſſeſſion, that they ſhould have the lands for their lives, and 


granted further by the ſame deed, that after their deaths their chil- 


dren ſhould have the land for 40 years, Per turee juſtices, the chi- 
dren ſhall take by way f remainder, though there be no word of 


| Temainder in the deed; and as a remainder they may take it, though 
they are not parties to the deed. Cro. E. 10. Anonymus. | 


52 ] 


SP 


One may take an executory e/tate, or by way of remainder, that is 8. c. cited 
not party to a deed, Cro. J. 563. Greenwood v. Iyler. 
4 | 


7. Leffer 


pe 
J. 


1 PFrown 
Cart. $0s 
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4 
7. Leſſor deviſed to his leſſee for years his land for the ſame term 
he had before, paying the ſame rent at the ſame days, and under the 
fame covenants which were in the former leaſe. Adjudged it was 


not a condition, but only a cv nt, or rather a truſt. 2 Show. 40. 


Godb. 


Cites the caſe of Martindale v. Martin. Cro. E. 288. --- 
99. pl. 114. And. 197. Maunchel v. Doddington alias Michel 
v. Dunton. Adjudged that they were vain words. Ow. 54. 
8. C. they are not either condition or covenant, cited per Popham, 
Poph. 8. as Michel's caſe. —— | 
8. In cepyhold grants a perſon may take by being named in the 
habendum only. Cro, E. 323. Downs v. Hopkins. | 
[ 5 ] 9. A demiſe was thus, fc. Ihis indenture made, &c. between 
53 A. of the one part, and B. his wife, and their children latufuliy be- 
gatten at the affernment ef the ſaid B. of the other part. B. and his 
wife had a child born at the time, and after had ſeveral other chil- 


dren. But per tot. Cur. The child then born, or thoſe born af- 


terwards, took nothing. And per Ayliff Juſt. The child then 
born ſhould have taken, had it not been for the words (at the aſhon- 
ment) but by reaſon of thoſe words thę ſaid child is excluded. 4 Le. 
64. Trecarram v. Friendſhip. | 

10. A. made a leaſe to B. by deed poll, hahend” to B. and hi: 


But where 
wife ani daughter ſucceſſive, ſicut ſcribuntur & naminantur in ordine. 


2 8832 
e 


IE” po Yee . . . ” 
e742 #27 B. and his wife died; per Cur. the daughter has a good eſtate m7 


gen: . - 
Fit Temainder, and theſe words make the grant certain enough. 4 Le. 
bave no re- 246. Grubham's caſe. Cro. J. 563. 8. C. Greenwood v. 
Wander. ; . . 
Hob. 312. Tyler. (a) 
Windſmore v. Hulbert.—odb. gr. S. C. argned.—s. C cited Cro. Tac. 564. 

(a) But there it is reported thus: th. deed was made b=tween A. of the one part, and B. of the 
other, by which A. dm, the land to B. aid Ins wife and daughter, hend. ta them, ut up aitietum , 
e eorum dinities vive, fjuccefſiue, for term of ir lives; fo that the firſt part ſhew's that all ſhall 
take, and not the habendum only; and this is much inforced by the word; (ut ſupradictum eſt) 
and the (ſucceſſive) is before the limitation for all their lives, and it das adjudged accordingly ; 
but upon error in the Exchequer, Chamber, the juices doubting, they moved the parties to cont- 
pound, who did ſo. | 


11. Where A. and B. are named only in the premiſſes of the in- 


denture as partics of the one part, and C. of the other part though. 


J. S. is afterwaras named in the deed, it is a void deed as to him, 
and no covenant made to him, or by him, is good; for he is a 
ſtranger to it, and his ſealing and delivery is not material. Per 
Coke arg. and he agreed the caſe put on the other fide. 4 E. 2. 


Where a bond was made by J. S. and ad majorem rei ſecuritatem 


Poph. 182. invent & J. D. fedejuſſorem, and J. D. put his ſeal to it, this was held 
cites 2 E. 4. his deed, for it is not mentioned whoſe deed it is, and ſo it is the 
20. Br. deed of both which are named and put their ſeals, &c. Cro. E. 56. 


FatoP+4: Eaft Skidmore, &c. v. Vaud Stephens. And Wray faid, they con- 


Perk. S. ceived the matter in law accordingly in the principal caſe, which 

15% "92. was of an indenture between parties, and a releaſe made by one not 

held, yet Party, but who was covenanted with, and who covenanted in the 
nds 4 deed, and executed the deed, was held not good. 

duxte. 12. 4. bargains and ſells land by indenture inrolled to B. and 

there was a proviſo, viz. proviſo ſemper, and it is covenanted, 

grauted, &c. that J. S. (who was 4 ſtranger) ſhall dig in the 9 

| or 


Faits [or Deedse.] 


"Fr mines. Adjudged, that this proviſo doth not hnake a condition 
"or covenant, but a grant, Mo. 174. Lord Huntington v. Lord 
Mountjoy. 

13. Articles were made between A. of the one part, and B. (not 
ſaying of the other part) by which A. det, B. a houſe at 10 l. a year, 
payable quarterly ; and whereas the ſaid B. hath agreed and taken 


the aforejaid, paying the rent quarterly, Sc. and leaving it 


in geod repair, and that the ſaid rent may be ſatisfied as aforeſaid, 

be it known wnto all men, that 1 F. K. do covenant for myſelf, 

c. en the behalf of the ſaid B. that the ſaid B. ſhall pay the rent, 

and perform the other covenants, &c. and this deed was ſealed by 

B. and J. K. In an action of covenant brought on this deed by A. 
againſt J. K. the defendant upon oyer demurred generally; but 

atter argument the court was clear in opinion, that the action 

lay upon this deed againſt the defendant. Carth. 75. Salter v. 
Kidgley. 

14. He, that is no party to the deed, can neither give er take any Co. Lit. 

thing by it, &c. except it be by way of remainder, Arg. Carth. 77. 281. Aleve 


in caſe of Salter v. Kidgley.———cites 3 Cro. 56. 2 Inſt. 673. —_ 5. 
2 Roll. 220. 2 Cro. 359. I Inſt. 352.—8ee 2 Lev. 74 be ty 


| | Z. ond M. 
bit wife for their lives, et eorum diutius viventi ſucceſſive uni poſt alterum /icur / ribuntur S nominans 
tur inordines Ad udged a good remainder in M. Cro. J. 372. Wheadon v. Sugg. 


15. One, that is not party to a deed made between parties, [ 54 ] 
cannot take by the deed, unlels by way of remainder. Per 


Levins Juſt. 3 Lev. 139. in caſe of Gilby v. Coply. 5 
Hutt. 88. Windſmore v. Hobert. Hob. 313. 314. Green- it be icb- 
woods's caſe. : | out a /le- 


toeen Ec. 
as omnibus Chriſti fidelibus, &c. though it be by deed indented, a bond, covenant or grant 
may be made to divers ſeveral perſuns not parties. Trin. 29 Eliz. B. R. Scudamore v. 
Vandenſtene. 
If A. Pave; and, t5 have Sc. to B. and ns heirs, this 1s good, though the feoFee is not 8 
named in the premiſſes; but this is only by conſtruction of law, ut res mazis valeat, &c. 
Cu, Lit. 7. S. 1. . 


16. A man cannot take immediately, where he is not party; 
but where do you find that a man cannot give without being a par- 
ty? In a deed of teoffinent a warrant of attorney to A. not a 
party, is good now, though formerly held to be otherwiſe. Per 
W Show. 59. in caſe of Salter v. Kidley. Carth. 

76. 8. C. 

17. Why cannot a man oblige himſelf by a deed, if there be ex- A. made 2 
preſs words for it, and he ſeals it? ſuppoſe at the end of an inden- leaſe to B. 
ture it be, and be it known unto all men, that A. B. for himſelf co- dd. x 
venants, Ic. and he ſeals it, why ſhould not this oblige him? Per by amend gy 
Holt Ch. Juſt. Show. 59. in caſe of Salter v. Kidley.——Carth. things ; and 


76. 8. Go it was con- 
tained in 


the deed, that the ee, B. found W. as his ſurety for performance of thoſe cot en anti; and then is added, 
for per forming 20 hic 


covenants we bind curſelves, & utrunque noſtrum per ſe, &. this is a good deed 


againſt = and covenant was brought againſt tim in the life of B. and well lies. Br. Faits, pl. 6, 
Cit*%3 49 # + 3 To 2 : 


18. One 


Faits [or Deeds. ] 
18. One that S party to a deed cannot covenant with another that 
7s no party, but a meer ſtranger to it; hut one that is no party to a 
deed may covenant with another that is a party, and thereby oblige 
himſelf by ſealing the deed. Per Holt Ch. Juſt. and judgment ac- 
cordingly. Carth. 76. Salter v. Kidgly. 


34 


Covenant | 

1 - rſon, but not in an indenture ; therefore where there is a cove- 
rought on : 

2 deed poll, ant between A. and B. that ſuch a ſum of money hall be paid to C. 


but then the It is not good. Arg. 8 Mod. 116. in the caſe of Lowther v. Kelly. 


party muſt —cites Inſt. 47. a. 


be named 1 
is the dd 1. Salk. 197. Green v. Horn. — An indenture of charter party not being between 


parties, by which one covenants with a ſiranger to the indenture te pay money to anther ftranger, 
both of whom are named in the indenture, is good; and an action of debt being brought 
thereupon by the ſtranger, and the count being by g exifiit, was held good, though in 


debt and not in covenant, and though brought by him alone, to whom the money was co- 


venanted to be paid. 2 Lev. 74. Cooker v. Child. -S, C. cited Lutw. 305. and reſolved ac- 
cordingly in the caſe of Lucke v. Lucke. | | 


20. Where a deed runs in the firſt perſon, ſigning and ſealing 


makes a man a party, though not named therein. 1 Salk. 214. 


Nurſe v. Frampton. 
Copley. | 
21. A ſervant ſold his maſter's beaſts, and to9# a bend in his own 
name for the money, but to the uſe of his maſter; adjudged, that 
the maſter cannot bring the action, becauſe he was no party, and 
he could not releaſe it. Arg. 8 Mod. 116. in caſe of Low- 
ther v. Kelly. — cites Lev. 235. Offly v. Ward. 
2 Lev. 74. Cooker v. Child. 3 Lev. 138. 


Copley. 


Cro. J. 653- 


[See (F) pl. 1,—-Condiftion—Efſtate. ] 


1351 (Ca 2.) Bound who, and by what. Perſons not 
| | named in a Deed. | 


HERE were two obligors, the name of one was omitted in the 
1 bond, but both figned and executed. He whoſe name was omitted, 
knowing nothing of the omiſſion, was applied to to give freſh ſecurity, 
which he agreed to; but after, upon diſcovery of the omiſſion, he 
_ refuſed, the other being run away; this is a proper matter to be re- 
lieved in equity. 3 Ch. R. 99. Croſby v. Middleton, —Per 
Cowper, Ch. his hand and ſeal is ſufficient evidence, and the omiſ- 
ſion is a ſufficient accident for equity to relieve againſt. 101. 
But where a blank was left for the chriſtian name in the bond, and 
the ſurname was inſerted, and after the obligor ſubſcribed both 
chriſtian and ſurname, it was adjudged ſufficient. Cro. J. 261. 
Dobſon v. Keycs, 5 b 


(C a. 3) Ad- 


19. In a deed poll there may be a covenant in behalf of a third 


3 Lev. 140. in caſe of Gilby v. 


Gilby. v. 


13 
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C a. Advantaged or bound. One not named 
| in the Premiſſcs. 


. 11 gives lands to have and to hold to B. and his hers, this 

] is good, though the feoffee is not named in the premiſſes. 
And yet no well adviſed man will truſt to ſuch deeds, which the 
law by conſtruction makes good, ut res magis valeat; but when 
form and ſubſtance concur, then is the deed fair, and abſolutely 


good. Co. Lit. 7. a. 


2. The plaintiff deſired to be relieved for a leaſe made by the de- 
fendant to him for years, which the defendant endeavoured to im- 
peach, becauſe in the premiſes of the leaſe there is no leſſee named, 
but only in the habendum ; and the cauſe being referred to the two 
Lord Chief Juſtices and the Lord Chief Baron, they certified their 
opinion in law, that the leaſe was good in law, notwithſtanding the 
leſſee was not named in the premiſſes of the leaſe, but in the ha- 


bendum only; and therefore it was decreed accordingly, that the 


plaintiff ſhould hold the ſaid leaſe. Cary's Rep. 122, 123. cites 
21 & 22 Eliz. Butler v. Dodton. 


If a man 
grants land 
by deed, 

na hung 9 
perſon in ths 
premiſſes, 
hal endu m t 5 
B. it is not 
a good 
grant, be- 
cauſe he 
Was not 
named in 
the premiſ—ʒ 


ſes, the which is to deſign the perſon and the thing, and the habendum to limit the eſtate. 2 Roll. 


67. Grant (K a) pl. 13. cites M. 37 Eliz. B. R. per two Juſtices, Contra Co. Lit. 7 


[See (C a) per tot.] 


(Da) Who may take or be bound by it. 


One not 
ſigning it. | 


* 


I. JN the queen's patent there was a clauſe for repairing and 


leaving in repair. Reſolved, that though the leſſee only takes 
by the patent, and it is not made by him, yet this is as a covenant 
on the leſſeeꝰ's part to bind him and his aſſigns; for when he takes 
by the patent, he conſents to all therein, and the words in that 
Clauſe are as ſpoken by him, 2nd it is a covenant that runs with 
the land. Cro. J. 240. Lord Ewre v. Strickland.— Arg. S. C. 
cited, Lane 78. in caſe of Sawyer v. Eaſt. 
2. If there be wo leſſees, and one only ſeals the counterpart, yet 
the other ſhall be bound by the covenants contained in it. Arg. 
2 Brownl. 71. in caſe of Portington v. Rogers. So of feoffe:s 
where he that did not ſeal entred and agreed to the eſtate con- 
veyed. Arg. 2 Roll. R. 63. cites 38 E. 3. 8. a. 8. C. eited, 
D. 13. U Jo. 309. S. C. cited, per Barkley Juſt. ——Arg. 
Lane 78, cites 38 E. 3. 8. that a man, that takes benefit by a leale 


| which he never ſigned, ſhall be bound by a nomine pœnæ contained 
IN It, 


* 


S. C. cited, 
and 8. P. 
reſolved. 
Cro. J. 522. 
in cate of 
rett v. 

Cumber- 
land. 


561 


Arg. 3 
Bulſ. 163. 


56 


Br. Faits, 
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3. It er ge and not the lier, it is as good againſt him, as if 


both had ſealed, in the caſe of an indenture, for an indenture is the 
mutual deed of both. Fin. Law, 8vo, 109. = 

4. A feme covert is bound by the covenant by the acceptance of 
the eſtate. Per Barkley J. Jo. 309. cites 3 H. 6. 4. 26. b. 43 & 
45 E. 3. 


5. An eſtate for life was made by indenture, with remainder over 


upon condition. The tenant for life ſeals, and dies. The remainder 


man enters by force of the remainder, he is bound to perform the 
conditions, becauſe he takes by the deed. Arg. 3 Bull. 163. cites 


59 E. 3. 22. 


6. A promiſſery nate to pay 100 J. for ſo much South-Sea flock 


obliges the perſon to transfer the ſtock, by his accepting the note. 
Gibb. 2. Anonymus. 5 | 


[ See (F) pl. 2. (H 2.)] 


(Da 2.) Not Party or Privy, &c. In what Caſes 
an Agreement to a Remainder, Leaſe, &c. 
ſhall make the Perſon ſo agreeing liable to 


all Conditions annexed to ſuch Eſtate, though 


not Party or Privy to ſuch Leaſe, &c. 


I. A Leaſe is made by indenture to A. and B. and A. ſeals; B. 


does not, but enters and occupies. B. is liable to the rent, 


per Thorpe. And Finch. ſaid, that this is a good leaſe; for his 
agreement charges him. But he ſhall not be charged by a condi- 
tion in groſs in the deed, which is no parcel of the leaſe, but a thing 
by — 5 collateral, unleſs he ſeals the leaſe. Br. Dette, pl. 80. 
38 E. 3. 8. | 


2. But the principal caſe was, an action of debt was brought 


pl. 25. S. C. upon an indenture of leaſe to A. and B. with a penalty of 20 l. for 


not performing conditions; and A. ſcaled, but B. did not, but agreed 
and entred as above, and was ſtill living, and yet the writ being 
brought againſt A. only, was abated, Br. Dette, pl. 80. cites 38 


E. 3. 8. but ſays, quod mirum, for he thinks this is not like a pe- 


nalty for non-payment of rent annually, for it is a reſervatic), 
Ibid. | | 
See Condition. ] 


D. A. 3.) Bound 


e. 


2 


Bound or advantaged Who; By the See (0. 


Is of one Party only. 


2x { 
I— 
. 
bo 2 
pe 


= F a man makes a len of land by indenture reſerving rent, and 

in the deed are no words of the leſſce, but the Ioffee ſeal; the 

lcd, and enters and pays the rent, and after r refuſes, yet he is com- 
h oy le; for being by indenture it is the deed of both parties. 

i itoppel, pl. 147. cites 45 Aſl. 14. 

One hall be bound 4 putting his ſeal to a deed indented and 
deliver of the lime, though the words in the deed are fpoken only 
by pnother man and therefore if a man makes a leaſe is me of my 
en land ty deed indented, fer years, without ſaying any. more, by 
this deed I {hall be con cluded, and yet there are no words of mine 
in the deed. Perk. S. 150. Cites 14 H. 6. 22. 

3. Aud if there be father and fon, and the father is ſciſed of land The year 
in "—_ a franger leaſes the fe ne t5 the father by deed indented for e Joes 
year's, and the father ares, the leſſee by this deed ſhall conclude the 55 
hols E * lctor to ſay that his father died ſeiſed in his demeſne as of this; for 


tec, and yet there are o words ot the father in the deed, &c. Perk. _ is of a 
eae m 202 


8. 1 cites 43. E. 3. 17. bs the Father 

a firanyer tor life of t's Hg. by whichthe father brad in ſelf end his beirs te ⁊uarranty; but it 
ſe ms not clearly reported, i or dogs this point of Perkins appear clear in Fitzh. Abr. Eſtoppel, 
Pl. „. And in the year Þ. = if 14, hot fettied whether the father at the time of the leaſe was ſeiſed in 
fee, or had any thing un the lam, or whether the grandfather was not then tenant in tail aud ſut- 
vived tlie ſather. 


4. An indenture was between lord an dt tenant, Fec:f:no, that the 
{cant held of the lord ig PDemage, Feat., and 10 s. rent. the bord con- 
Ar 115 his eſtate, ja! SC wHtie, 46 UN! juice; S / # 4 1119 — 5 and it was he 1d, 


that tough it was indented, and both {ealed, yet becauſe it is a re- 


eitai, and all are the words of the Joc only, therefore it ſha!) not 
eſtep the tenant to plead hours de fon tee. Br. F 2:ts, pl. 4. cites 25 
H. 6. 


(R. V here one part being void ſhall avoid the 8 
VV hole 


] N debt upon an ci gan of 201. the defendant Beaded not S. ©. cred 
Tt . 27. 


lette red, and that it was read to him as 20 8. which he had f ͤ N 
and ſhewed an 1 thereof, and as t9 ine reſt ne not his deeds veyunter ia 
and the plea was held good. Br. Non eſt factum, pl. 8. cites 9 H. lis obierva- 


nons upon 
9: 18 i : Pico 7 2 
Caſe, and ſays that this caſe being of one intire ſum, proves w ithout queſtion, that if there arz 
Ywo abſolute and diſtiiet clanſis in one decd, aud the ane is read to the party, aud the other not, 
that the deed 18 goOd for the Clauſes w dich wis read, and void ab nitro tor the renouse; 6 an 
that though the deed cohnſting of one intive ſum wa a fer the ue, AS is agreed i 14 EL. . and 


Vor. XIII. | F 3s E. 
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30 E. 3. 31. b. yet it was wiſely dong by the defen'ant's counſel ing H. 5. 15. a. to plead the truth 
of the cafe, and not to lcave the matter upon any queſtion in law, when tlie truth of the matter 
ill vult ail qu-ftions. 


F. C.cued 
por Coke 
11 Rep 27. 
b in Pigot's 


8418. 


58 


It is good 
n part and 
vou for the 
reſt. Br. 
rats, pl. 
«7. Tites 14 


2. Some of a convent fealed a deed by dureſs, this made the whole 
deed void, for the deed is intire; and if it be void in part, it is 
void in all, though the greater number did agree, Br. Faits, pl. 52. 
38 H. 6. 27. Z 

3. If three obligations are-writien in zue parchmeut, and one is read 
to him and no more, it is his deed as to this part and not for the reſt. 
Br. Non eſt factum, pl. 11. cites 14 H. 8. 25. per Pollard, to which 
Brudnell agreed. | 

4. $7 where an 2b{rgatio is in two ſeveral 10 l. 's and it is read for 
one Io l. onlyit is his deed for the one 10 and not for the other 

27. and a deed raicd in part where more is writ to it, or is 
interlined after the making, this ſhall avoid the deed, per Pollard 
to which Brudnell agreed. Br. Non eſt factum, pl. 11. cites 14 
8. 25. | 

5. If tue j3in or are joined in à deed, whereof one has no capacity, 
(as a monk or feme covert) yet it is good either to charge or bene- 
tit the perſon able, though void as to the other. Br. Faits, pl. 37. 
cites 14 H. 8. 25. per Brudenell Ch. J. | | 

6. A recogrizance was made te Sir Nich. Bacon Kt. Lord Keeper 
of the Great Seal, and to 2 %thers, and this was taken and acknow- 
ledaed Zefire the ſaid Sir Mich. Baczn Kt. Keeper of the Great Seal; 
upon demanding the opinion of the juſtices it this was good or not, 
they thought that as to Sir Nicholas Bacon it was void, but as to the 
other 2 it was good enough. D. 220. b. pl. 14. Paſch. 5 Eliz. 
dir Nicholas Bacon's caſe. 

-. A deed may be good in part, and void in part; as if a deed 
be read ta a man wnlearned, and part is interlined, it is good for fo 
much as was read, and void for the reſt, per Hutton J. Ley 79. in 
caſe of the Biſhop of Chicheſter v. Freeland. But raſure avoids 
the whole deed. Mo. 35. pl. 116. Trin. 4 Eliz. Anon. | 

8. A. is bound to infeoft J. S. of one manor, and ts differſe F. N. 
of another manor. 
tie whole, and cited 14 H. 8. 25. Godb. 213. in the caſe of Nor- 
ton v. Symms. | 


H. 8. 25. per Fitzherbert. 


Hob. 24. 


9. Where there are legal covenants and covenants againfl- law 
in the ſame deed, the lait are void, and the firſt ſtand good. II 


| Rep. 27. b. per Coke in Pigot's cate. —- Cites 14 H. 8. 25, 26. 
&c 


10. As to a deed's being good in part, and void in part, Coke 
thought there was a difference when a deed is vid ab initio, and 
when it becomes void by misfeazance ex pojt facto, 11 Rep. 27.10 
Pigot's caſe. 3 
11. Alfa there is a difference when the deed, which is vid in part 
ab initio, conſiſts upen the whole, and when upon diverſe ſeveral clauſes, 


Per Coke, ut ſupr. 
Per e ut ſupra. 3 
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It was ſaid arguendo, that the bond is void in 


BE x I 
and diſ 
ether, 
133 

common 
Argue 
; ed. Hob. 
23 H. 6. 


1 18 void. 
F divide ace 


ſtand. 


. 
and ſo 
Car. 2. 
Caponh 
8. b5.— 
Jac. Wa 

v. Caponh 

but not t 
s Brownl. 1 
E | Raym. 


| 


| [63.4 
. ? 
17 


| | And the 


AUTINT c. 
grantor | 
Cites Br; 


t. 4 [ 

MY 
nor ſhall 
ſuch deed 
1 4. 2 
ei ſi 
this is a dit. 
of attorney 


impriſonme 
41 E. 3. 9. 


2. 80 
See (N) 


covert is me 
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5 | 12. Ai there is a diverſity when the ſeveral claus are abſolute : i 
. and diſtinct, and when though ſeveral, yet one has dependency on the 8 
ether, ut ſupra. | 3 | 6 
t | 13: A bond void in part by a ſtatute law is void in toto; but at The fame [6 
5 common law it is good as to the legal part, and void as to the illegal. Citterence | 
[KF Arguendo2 Jo. go, g1. cites 3 Rep. 82, 83. Twane's caſe, hgh JH 
ed. Hob. 14. Trin. 12 Jac. C. B. in caſe of Norton v. Simmes. A, upon the ſtatute of | 
{ 23 H.6.ifa/e Fru tes a fond for a point againſt that law, and for a due debt alſo, the whole bond | 
1 is void. For the letter of the ſtatute is fo, and a ſtatute is a ſtrict law ; but the common law doth J 
2 © divide according to common reaſon, and having made that void which is againſt law, lets the reſt t 
1 | ſtand. 
0 14. Where the grant is void, the covenants in it are alſo void, Yelv. 18. 
F 4 and ſo is a bond of performance of covenants. Lev. 45. Mich. 13 
; | Car. 2. B. R. (fays he heard it was ſo reſolved.) + Caponhurſt v. B. K. So- 
1 Caponhurſt. | prani v. 
| | g Scurro. 
þ $. P. Owen 136. held, that the covenant ſhalt bind, though the deed is void. Paſch. 10. 
ac. Waller v. Dean and Chapter of Norwich. * 1 Salk. 199. Cites the cafe of Caponhurit 
v. Caponhurſt, and diſtinguiſhes between d-perdent and independent covenants, that the firſt are void, 
N but not the other. Mich. o W. 2. B. K. Northcott v. Underhill. * S. C. & 3 
5 8 Brownl. 161, 164, 165. Paſch. 10 Jac. C. B. in cafe of Waters v. the Biſhop of Nor wich. 
. | | Raym. 27. S. C. adjudged. | 
ö | | 
| 4 
(E. a. 2) Deeds voidable, by whom and when. [| 59 ] 7 
) . 7 HE grants of ſome perſons are voidable by themſelues and 
r | their heirs, and by thoſe who hall have their eſtates for ever. 
5 n. ; 
And the grants of ſome pertons are voidable by the grantors only 
aauring certain time, and ſome are voidable after the death of the 
} reer by the berrs of the grantors, and not by the grantors, or by 
3 ay other perion during the life of the grantors, &c. Perk. 2. 8. 2. | 
1 W <5 Bract. I. 2. 5. | | 4 
5 | = 
0 
” 12 | - 2 See Enfant | 
n (F. a) Void or voidable only, what Deeds are. (c; | 
% | t = | — Void and | 
| | | ; idable. | 
J. A bong, relcafe, or feoffment, and the like, made. by dureſs, is not hs _ 
void, and therefore the party cannot fay non eff factum, N 
nor ſhall have atfſe, but may enter and avoid them by plea 3 for icthe fenfe | 
g uch deeds are not void, but voidable. Br. Faits, pl. 68, cites for makes N 
1 2E. 4. 20. a litter of | 
| | Si 75 . f n 5 «t!!o1 ney 09 | 
Fo 09:7 j21/, and all is done by dureſs of impriſonment, and very of ſeifin is made by force thereof; 
tits is a difcitin to the donor; but that does not prove that the deed of feotfment and the letter 
@ | of attorney ate void, for then the donor might mraver/e them, which he cannot do, &c. And 
4 | wn ought to be made for the making of a deed, &c. Perk. 8, 9. S. 17. Cites p. r: 
41 E. 3. 9. | 
[1 | 75 f | | 
2. Ho of adecd by an infant, though etherwije of a * ſeme covert, * For a 
; 25 55 0. | by teme 
D covert is merely void, even though ſhe has a ſeparate eſtate, but yet her executors or her huſband, 
. de poſſetſes himielf, after her death, of any of her effects, are liable to pay the money borrowed ; 
p er ſe parate eſtate being all a traſt eſtate for payment of des. Per the Miſter of the Rolls, Trin. 


*723. 2 Wrms's Rep. I44. Norton v. Turvil. 


2 3 
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mmon known rule, that all ſuch gifts, grants or 


It is a 


deeds made by an infant, which do not take effect by delivery of hi 
hand, are void, but ſuch gifts, grants or deeds made by an nfa nt, 
by matter in deed or in writing; which take effect by delivery of 
his own hand, are voidable by himſelf and his heirs, and by thoſe 


which ſhall have his eſtate. Perk. 6. S. 12. 

4. An uſurious bend is not void, but voidable by plea, Per 
Warburton J. 2 Brownl. 163. in the cale of Walters alias Wallc; 
v. the Dean and Chapter ot Nich 


(F. a. 2) Voidable Viveds made Good by ſome 
atter Act. 


N debt, the Prior of D. avoided an :bigation by dreſs, 155 
by the Prior his predeceflor to the convent ; and thc plaintiff 


eſtopped him by drfec/ance mate after he was at large upon the ſame 


obligation; and the beit opinion was, that it is a good eſtoppel. 
And ſo it appears, that a deed made by dureſs is not void, but void- 
able. Br. Faits, pl. 87. cites 35 H. b. 17 

2. If an imfant infroffs or makes a lake to B. and delivers it with 
his own hank, this is not void but voidable only; and if, when of 
age, he jays, God give you jey of it, this is an affirmance. Per Mead 
J. 4 Le. 4. pl. 15. Anon. 

3. Feeffment 1 2 and wife of the wife's land, rendring 
rent; the huſband dies, the wife accepts the rent, this ſhall bind 
her. Arg. 2 Brownl. 141. in cafe ot Portington v. Rogers. 
So that her Geed is not void. Cro, El. -6g. Trin. 42 Eliz. B. R. 


Sbipwith v. Steed. 


(G. a) Deed- Poll, and what is coniidercd «s fuch; 
the Eftect thereon, and Ditterence betu cell it and 


an Indenture. 

2. A deed-poll is that t which 15 plain vithout any indenting ; is 

called, becaulc it is cut evzn or Holle: ; every deed that i 
pleaded ſhall be intended to be a deed- poll. un it be alledged to be 
indented, Co. Lit. 229. 

2. A dced-poll 75 that which is only the wed of the granter. — 
An indenture is that which is the mutual deed of both. Fin. Law, 
Bvo. 109. 

3. Heretofore a deed indented was called charta chiregraphats, 
or charta communis, becaute each party had a part, 
poll was called charta de una parte. Co. Lit. 143. b. 


4. Though a deed of defeaſance of a flatute be indented, yet it is 


but in the nature of a _—— and the words of the defeaſance 
ale 


And a deed- 


2 


: | e y; 7 
l 


are the 
and co 
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3 

bis ne the act and words of the conuſce only; and if the conuſor 
a nt, 5 and Conulee dellver A ieV ral deed tn one another, and there be 2 
ah WS variance in any point material, it {hui} be taken according to 
ole , 


* i * 4 7 a a : ; » . Thos 

me deed delivered by the conufec. 2 And. 58. Hollingworta v. 
\Wheclcr., | ; | 

Per | 5. An indenture not berg between parties is in nature of a deed- 


alla poll, {u as one may coe nut with a ſtranger to the indenture. 2 
Leu. 74. Hill. 24 and 25. Car. 2. 8. R. Cooker v. Child. 
le. Tria. 1 Jac 2. Lucke v. I ck. —— S. C. cited 3 Lez. 139. in the cafe of Gif 
aun mdcnture by the words Her indloriturlt!. 15.47" y 5; all One With a deedintlhe 
= : Kb. 115. Coker „ Child. 
me Bn | IH : 
= 5. A dced of covenants, being only a deed-poll, is, for that 
rcalon, the deed of the defeniant oy, and therefore the cove- 
rants cannot, be mutual, 8 Mod. 4i. Paſch. 7 Geo. 1722. 
made Lock v. Wright. | | 
intiff 7. A contract by deed-poll cannot make that to paſs, which an- 
ſame other then enjoys, but is void. Arg. Pl. C. 433. b. in the caſe of 
ppel. Smith v. Stapleton. : : 
oid- 8, A. by decd-poll covenants with B. to ſell land to B. for 200 J. 
evd B. by the jame deed covenauts with A. to pay the 200 1.— 
with B. nrſt delivered, the deed to A. as his deed, and then A. fealed and 
en of delivered it to B. as his deed; adjuiged, that this was the deed both 
Mead of A, and B. and that he, that has poitetiton of it, may have action 
cov enant againſt the other, notwithſtanding the firſt or ſecond 
dring delivery of it: for it is fifcicnt to bind both. 2 And. 30. Mich. 
bind 37 ard. 38 Eliz. Croſs v. Howell. | 


: o. Upon a recordare, the defendant avowed for damage-feaſant, 
che piaintic nude title at common law, and the defendant 
= 114d a deed indented, running thus, roverimnt me F. abbatem de E. 
araije to the plaintiff tale tenementum, &c. pro quo idem the plain- 
ff renunciavtt totam communiam ſam quam habuit in B. &c. and 
Wt was held there, that notwithſtanding part of the words are in the 
/ perhin, and part tm the third perſon, and though the words re- 
nunciavit; &C. arc all the words of the abbot, and not the words of 
the plaintiff who releaſed 3 yet becauſe it is by deed indented, and: 
bod have ſealed and delivered it, it is therefore good; but it was 
held, that becauſe it is renunciavit, and does not fay to whom, &c. 
tor it ought to be, renunciavit prœfato abbati), &c. that therefore 


B. R. 


ich; 


4nd 


23 is 


60 


S. C. cited 
Lutw. 305. 
anvretolved 
accordinge 
y» Copley. 
tirtt perten 


S.P. 2 And. 
41. I rin. 
35 Eliz. 
Anon. 
Cro E. 
482. Trin. 
3% liz. 

8. 0 


Perk. 
160. ſays, 
tliat though 
It is ſaid by 


ſome, that 


it in a deed 
indented 
between 
two, both 
ſpeak by 
words, 
within the 
deed, but 
the words 
of one are 
in the firſt 


that - tie deed is not good. Per Babbington, & per Cur. Br. Faits, para and 
10 be I. 1. cite the words 
. J. cites 9 H. 6. 35. 4 
ide third perſon, that all the words in the deed ſhall be ſaid to be ſpoken by him who ſpoke in 
— tic firſt perſon, yet ſuch ſaying is nothing to the purpoſe. | 2 
Law, | | EET | 
10. Though * the words of an indenture are the words of both + 61 ] 
phata, parties, yet is otherwiſe in a deed-poll; for there the leſſee is net, 1 
e /topped + to plead, that the leſſor nihil habuit in tenementis, &. T. n. — : 
Arg. 8 Mod. 312. in the caſe of Shipwith v. Green. Gawdy Elia. E. R. 
et it is der cant agreed, that in deeds- poll the words ſhould be taken ſtrong 3 v. 
71 i 1 . 2 — A | - ArU 
aſance zamſt the grantor, but otherwiſe in indentures ; for there the Ra N 
are 69 arguen- 


words ſhall be taken according to 4 intont of the parties, being 
3 | the 


do cites 
1 1520 


e 
= 4 — 0 Y ny 


61 „ Tor Deeds.) 


Arg. Roll. the word: of both. Le. 318. in the caſe of Scovell or Scobell v. Cla- 
Rep. 30.— vel or Cavel——But this muſt be intended of mat-rial words, and 


Ow. 182. : oe e 
es 3” not of every minute and deſcriptive wrd and circumſtance. Per 
Whitchcol Cur. 8 Mod. 313. Skipwith v. Green. f 

VNV. FOR 


— ro. J. 298. Paſch 14. Jac. B. R. Whitchcot v. Fox. — Co. Lit. 47. bh. earth. 248. 


Human v. Hore. See Eſtoppel. (N) 
10 Mod. 47, 48. Lord Say and Seal's caſe. The words of an indenture put in the gere, 


ſhall bind both parties, and be taken to be the agreement of each. Per Gawdy, Cro. El. 57. n 
the caſe of Ruſſel v. Gulwell. 


11. If there be a variance between the indenture to the conuſor 

of a ſtatute and that to the conuſee, though that of the conuſce 

to the conuſor is but in nature of a deed-poll, &c. yet, fo far a 

the variance is, it is utterly void. 2 And. 58. Hollingworth . 
Wheeler, 


(H a) Counterparts of Deeds, and where they var 
from the Originals. | 


Bs I F there happens to be any variance between the indenture an 
| counterpart, it ſhall be taken as the deed of the grantor 15; 
and the other ſhall be intended only the miſpriſion of the writer, 
Fin. Law, 8vo. 109. | | 
2. So of a defeaſance of a ftatute by deed- poll, if there is one de- 
livered by the cognizee to the cognizor, and another by the cog. 
nizor to the cognizee, if they differ in a point material, it ſhal 
be taken according to the deed of the cognizee delivered to the 
cognizor; and though theſe deeds were indented, yet as to this 
purpoſe of a defeafance it is but in nature of a deed-poll, and ſo fa 
as the variance is, it is utterly void. 2 And. 58. Hollingwort: 3. 
—_ ĩ | | 
3. A. infeoffed B. of a manor, rendring for certain cloſes, par- 
cel of the manor, 60 J. rent per ann. A. affigns the rent 19 C. 
bargain and fale inrolled; the counterpart ſealed by B. was 4e. 
livercd to C. who loſt it, and A. found it and tore it. Upon an x 
tion brought by C. againſt A. for tearing the counterpart, it was 
held by all but the Chief Juſt. that this being only a counterpaty 
and net being particularly granted, it does not pals to the plaintiff 5 
incident; but the Ch. Juſt, held, that this counterpart waits upon 
the intereſt, anc is good evidence for it. Yelv. 223. Sutcliff . 
Conſtable. 


17 4. Though a condition may be pleaded by indenture ſealed with the 


ſeal of the other party; yet a conveyance cannot be pleaded by deed, 
unleſs ſealed with the ſeal of the party agent, ſcil. the feoffor gra- 
tor, leſſor, &c. 3 Le. 95. Gurney v. Saer. g 
Aur 0. 5. A counterpart of a ſettlement in tail was admitted as ſut- 
=o 2, ficient evidence, that there was ſuch a ſettlement, and a conveyance 


was deciced accordingly. Ch. Prec. 116. Eyton v. Eyton- 
8 | (I a) Ds 


znuſor 
YMnuſce 
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(I a) Duplicates. 


1. 7 O patentees of the ſame «ffice for their lives; one has the 

real patent, the other only a duplicate. The principal pa- 
tent was wrote per warrantiam de privato ſigillo auctoritate parli- 
amenti, and a little under the ſcal of the other was wrote the word 
(duplicate); he, that had the principal patent, ſurrendered it in the 
abſence of the other patentee beyond- ſea, and took a new patent to 
himſelf and another, and the firſt patent was cancelled; it was the 


opinion of ſeveral, that when the principal patent was cancelled, the 


force of the duplicate was gone in law; becauſe no title can be 
made by this patent, becauſe it was granted and fealed by the Chan- 
cellor at his pleaſure, and without any warrant from the king to do 
it. D. 179. b. Kemp v. Hales. 

2. If a fine is levied by huſband or wife of lands which he has 
in right of his wife, and there is a deed made at the fame time to 
declare the uſes thereof, and afterwards this deed is le, and then 
another is made to the ſame effet and dated as the firſt, that deed is 
ſuficient to declare the uſes of the fine. Per Holt Ch. Juſt. Holt's 
Rep. 735. in the caſe of Buſhe!l v. Burland. 

3. Where a perſon has a large eſtate, and fells the biggeſt part, 


and is conſtrained to deliver all the deeds to the purchaſor, by 


which he has none left to make out the title to the reſidue by ; 
upon the vendor's moving the court, that the parties to the con- 
veyance to him might be erdered to execute a duplicate of the con- 
veyance to be kept by him, Lord Keeper Wright faid he looked 
upon it to be within the covenant for further aſſurance, and ordered 
that a duplicate ſhould be executed, but that it ſhould be ndorſed 
upon it, that this was only a duplicate. Abr. Equ. Caf. 166. 
Mich. 1700. Napper v. Allington. —— But the matter being 


moved again by the other fide, the order was diſcharged; for that 


— decree being once executed, the court had no more to do in it. 


(K a) In what Caſes they ſhall be brought into or 
remain in Court. | 


I, U PON non ?ft factum found againſt the deed, it _ be kept 

F in court; but otherwiſe on a collateral iſſue. 1 Salk. 215. 
Fitch v. Wells. | 

2. Per Cur. If you had (a) denied the deed, according to Wey- (a) S. P. 
mark's caſe, it is to remain in court till the „ be tried; ſecus it _ 2 
ſhall only remain for the term in which it is brought in; but the moſt 3 
it goes is, that upon imparlance granted, it ſhall remain in court tillthe wn: i: t 


other OCT: 


62 
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5 hs 1 7 D . _ "IR 8 
e ought to geferdart pleads; as in an action upon a bond, if it be by 27% the 
actendant after im»ariance may crave over, and therefore there it 


inipecting, though the will is not ſet aſide. 9 Mod. 99. Foire v. Sidenham. 


ſhew it, and 
he may have ; RES . f : f 
a i es ie Mult remain in court, ti, the party 75 put to picact, that he may in 
7-/Fi-e:to that caſe have oyer of it. 6 Mod. 233. in tne caſe of Selby v. 
remove the 2 | ; 
deed to | 

ſhew it. Br» Faits, pl. 20. cites 12 H. 4. $.——A certiorari was granted. Er. Faits, pl. $5. cue 
F. N. B. | | 


[ 6 ; ] 3. Where deeds and muniments do concern as well the defence 


13 of the tenant for life's title, who allo poiſeſſeth the deeds, as fu. 
"2 right of another in reverſen or remainder, it is uſual to have them 
caſe of Cole brought into this court for the avoiding all perils, and the indif- 
y. Moor. ferent cuitody of them, Cary's Rep. 26, 27. cites 40 Eliz. Dixies 
ene  : | | 


Jaw, if the | 
tenant for life has a deed whereby the reverfion and inheritance is in another, he mav detain '! 
agamſt the reyerioner. Per Finch C. Hill. 32 & 33 Car. 2. 2 Chan. Cafes 42. Ear! of Banbury 
v. Briſoce. | : 


Fin. R. 161. 4. It was ordered that a ſettlement which concerned very min 


_ the eſtates of two perſons ſhould be brought into court for its ſeit 
zol. Ma- Cuſtody, and both parties have the uſe of it as they have necation ; 
ſun v. Sood- and both may if they pleaſe have copies atteſted. Hill. 32 & 33 
3 Ing Car. 2. 2 Chan. Caſes 42. Earl of Banbury v. Briſcoe. | 

claimed the whole under a will, the other infiſted on an u, not do ed. and on 4 MAL bronghit 
by dim it was ordered, that the deeds be brought into court for the plaintiff to have the liberty of 


5. If a deed belaugs ts tin, and he, who has the deed, dies, the 
other ſhall have a ſubpœna to deliver the deed to him for mainte- 
nance of his title, per Pigot. Quod non negatur. Bro. Con- 
ſcience, pl. 3. cites 9 E. 4. 41. 5 

6. A. on the marriage of his fon. conveys lands to the uf: of 


himſelf fer liſe, then to hrs ſon for life, then to the i ſue of his for in 


tail, and for default of ſuch iſiue, then ?9 his brother and his hor; 


the ſon and wife died without iflue, living A. who got tiie fertle- 
ment, and cut it in pieces; but on a vill of diſcovery brought by 
the brother, the court inforced the bringing the counterpart into 

» DE 
er FCOUrt by A. though it was objected, that the remainder to the 
„„ n brother was ineerly voluntary; an! to A. was prevented from ſol- 
has aright ling the eſtate. Trin. i691, Abr. Equ. Cates 168. Brooxbank v. 


tor CONE ine * 
to this court Brookbank. 


for ad, to compel perſons to bring in the decds and evidences relating to the eſtate. Per Cur. IIA. 
11 Geo. 9 Mod. 132. per Cur. in Canc. in the Cate of Reeves v. Recves, | 


7. A ſubpoena ducens tecnm was awarded againſt the defendant. 
to bring in certain deeds, and ſhew cauſe why they ſhould not be 
delivered to the plaintiff; the defendant ſhewed, that the mortgage 
was upon condition for payment of 401. at a day, and before the day 

| the mortgagor ſold the ſame ta the plaintiff, and delivered the eſtate 
by livery and ſeiſin, whereby the condition was extinct, and yet the 
defendant offered to give 1001. It was ordered that the deeds 
ſhould be delivered to the uſher of the court, but not to the plain- 
tiff without ſpecial order, Cary's Rep. 74, 75. cites 18 & 19 
Eliz. Witford v. Denny. 
| 8. Adminiftrat 


os” BY: an. at 


2 rr 


Mes 
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8. Adminiſtrator durante minori atate of on® co- heir wha was 
executor was decreed at the ſuit of the other co-heir, to bring the 


writings of the real eſtate into court, that the plaintiff may have 


copies of them, and try her title at law. Mich. 26 Car. 2. Fin. 
R. 136. Maplet v. Pocock. | 

9. A forged bond or warrant of attorney ſhould be lodged in 
court, Cumb. 339. The King v. Lewis.—lIt cannot be torn or 
defaced by law, but mult be kept, that the King may proceed 
upon it againft the criminal. Vern. 66. Frankland v. Hampden. 


(La.) Detinue of Deeds. Action. Who mall { 641 


have it. 


] N detinue of a bag of charters, plaintiff counts of a bo:hnext by 


hs father t9 re-bail him or his heirs, and counts ſpecialy of a 
charter by which A. infecfted one B. and though he mates us fitle 
to the land in the charter, yet he ſhail have a delivery, and the 
count was awarded good. Br. Chartres de terre, pl. 31. cites 19 


H. 6.41. 


(La 2.) Pleadings in Detinue of Deeds. 


1. JN detinue of charters the count ought to mention the land Br. Char- 
a } 1 1 tres de ter- 
which the charters concern, and the value of the land; for se, pl. 2. 
the plaintiff in this action recovers the charters, and if they are cites 9 H. 6. 
3 1 5 . 3 60. 
d:/troyed; the value of the land in damages. Jenk. 21. pl. 39. . 


s for taking and detaining, it is good, without me::tioning the land, eſpecially after a verchet, tor 


For the 


in treſpats, damages only are recoverable, and not the charters. enk. 20. pl. 39. 
t king contra pacem, Br. Chartres de terre, pl. 25. cites 21 E. 3. 28. 

2. Where the count is of 2 box of charters ſealed, there is no Otherwiſe, 
need to mention the matter contained in the charters. Per Brown fe 2 
Ee . 1 d, he mu 
Clerk. Quod non negatur. Br. Chartres de terre, pl. 4. Cites 9 count of a | 
H. 6. 18. | = ſpecial 


charter 


Ibid. pl. 37. cites 39 E. 3. 7,8. 


3. If A. has deeds to which he has no title, and loſes them, and B. 
ſinds them, A, ſhall not have detinue without reque/? ; but other- 
wiſe of him who bazls goods or deeds, Br. Chartres de terre, pl. 
9. cites 33 H. 6, 26. | 

4. Where the Heir brings detinue of charters, he ought to count 
upon a requeſt poſt mortem anteceſſoris. Br, Charters of Land, pl. 
10. cites 33 H. 6. 29, 30. per Priſot. ; 

5. Where plaintiff counts of a cheſt, bag or box ſealed, he hall 
not ſhew what charters; for if they are open, he may demand the 
charters only, and nat the box, for the box belongs to the executors, 

and 


. 
\ 


if not teal- * 
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and this will not 80 to the count for the box only, but all the 
count ſhall abate, per Thorpe. And Finch. ſaid, that he might 
have counted of a box incloſed, and that it is nat traverſable if in- 
c/ofed or not. Nota, Br. Chartres de terre, pl. 13. cites 41 E. 3. 2. 

6. In detinue of a ch-/? of charters, it is no plea to ſay that it 
as a hamper, for it is not traderſable; but only if he detains the 
charters, or not. Br. Chartres de terre, pl. 15. cites 44 E. 3. 1. 
per Thorpe. | : | 

7. Detinue of charters by which A. infeoffed his anceſtor of Black- 
acre, &c. and counts of his tn baiiment, and found for the plaintiff 
to the damage of 40s. And it the deed cannot be found, 405. for 


the detinue, and 1001. for the dared. It was moved in arreſt of 


judgment, becauſe he made ns privity to the anceſtor as heir; vet 
becauſe he counted of his own bailment, it was awarded, that lie 
ſhall recover the deed, it it can be found, and 40s. damages; and 


it the deed cannot be found, then 1001. for the deed, and 40s. da- 


mages. Br. Chartres de terre, pl. 28. cites 7 H. 6. 31, 
Where one demands charters as heir ta the lard, he thal! 
ſhew the certainty of the land, and where it lies; but otherwiſe 
where he demands by privity of bailment of his father to rebail ts him 
or his heirs, and the father dies, and he demands by this bailment, 
there he ray count generally of land in A. and alibi in the county 
of NMI. but otherwiſe where he demands as heir. Br. Chartres de 
terre, pl. 30. cites 19 H. b. 10. | | 
9. In detinue, plaintiff counts of a charter, by which J. S. infe— 
offed him of Black-acre, and the charter came to the detendant by 
trover, and the defendant intitles himſelf to the land, abſque hac, that 
the defendant. infesffed the plaintiſ; and per Townſend and Brian J. 


this is a good plea. Br. Chartres de terre, &c. pl. 51. cites 2 H. 7.1. 


10. But if he had counted, that he detained a charter containing 
that F. S. infesffed him; now the feoffment is not traverſable. Per 
Townſend and Brian J. Br. Chartres de terre, &c. pl. 51, cites 


4 . 7. 1. | | 
11. Detinue of charters lies well by reaſon of the poſſeſſion 


without ſhewing bote the defendant came by them. Per Cur. Br, 
Chartres de terre, pl. 65. cites 9 H. 5. 14. | 

12. In detinue of charters by two, if the defendant delivers them 
to one of them, though out of court, he ſhall be excuſed againſt the 
other, and ſo in dower againſt two, who plead detinue of charters. 
F. N. B. 138. (G) the notes there. 

13. Though plaintiff counts upon bailment by indenture, yet 
non detinet is a good plea, notwithſtanding the indenture. Br. 


Barre, pl. 110. cites 10 H. 7. 24. 


(L a 3) Bar; 
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(La 3) Bar; What is a good Plea _ Bar in De- 


tinue of Charters. 


I. DE,TINUE of charters as heir, ba/tardy is a good plea, 
Br. Chartres de terre, pl. 64. | 
2. A. brought detinue of a box of charters againſt J. S. and 
counts that B. and C. were poſſeſſed of them as of their proper goods, 
and bailed them ts the defendant to deliver ts the plaintiff. J. S. pleads, 
that he is ſeiſed of twenty acres in D. which the charters concern, and 
that he was peſſeſſed of the charters till B. and C. trok them from 
him, and that after they delivered them ta him prout in the count, and 
therefore he detains them, prout ei bene licuit ; the plaintiff replies, 
that before F. S. had any thing, IV. K. was ſeiſed of the twenty acres, 
and poſſeſſed of the charters, and gave the bax and charters ta B. and 
C. by which they were poſſeſſed, and then M. R. died ſeiſed and 
F. S. intruded, and B. and C. bailed the box and charters ta J. S. 
to deliver to the plaintiff, and prays delivery, and F. S. rejoins and 
maintains his bar, abſque hoc, that F. S. intruded, Sc. and per Cur. 
It is no plea, but he fhall anſwer to the title of I, X. for that 7s 
the ſubſtance and not the intruſion, quod nota. Br. Chartres de 
terre, &c. pl. 55. cites 5 E. 4. 85. 5 | 
3. Detinue AH a cheſt of charters, and of one ſpecial charter, by 
which land was given to his father in fee by J. N. of which land 
the father died ſciſed and he entered, &c. the defendant to the ſpe- 
cial charter proteſtundo, that the plaintiff is not ſeiſed, &c. pro pla- 
cito ſaid, that F. VM. gave to the father of the plaintiff, and to IF. S. 
who ſurvived the father, and that I. S. gave the charter to the de- 


fendant, and to the reſt waged his law; and all held good. Br. 


Chartres de terre, pl. 73. cites 10 H. 6. 20. 


4. In detinue of charters, the defendant ſaid, that the plaintiff 


delivered them upon condition, that if the feme of the defendant ſær- 
vived the plaintiff, that he ſhould retain them, and /aid that his feme 
is yet living, and a good plea without title, Br, Chartres de terre, 
pl. 68. 


See Traverſe (K a)—Bailment (G)—Detinue. 


(L a 4) - Damages in Detinue of Charters, what ; 


and the Difference between Damages in Detinue 


and Treſpaſs. 


I. IN treſpaſs for carrying away of charters, the defendant pleaded 
| Not guilty, and was found guilty to the damage of 1001. and 

the defendant brought error upon the judgment given thereupon, 
becauſe the plaintiff did not ſhew the quantity of land in his count, 
| ſo 


[66] 


S. P. ibid. 
pl. 119.cites 
20 Aﬀ. 2. 
3. P.- Br. 
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o_ por S. fo that the jury couldè not know the damages, 
an 


AZ. 3. 


and yet the firſt 
judgment was affirmed, inafnuch as the plaintiff ; in treſpaſs "0 Har- 
ters, ſhall not recover damages according te the quantity of the tenc- 
ments comprijed; for he did not demand the chartc rs as in 4urit of 
detinue of th rs; therefore, in the one caſe he hall recover da- 
mages only for the taking, ande! in the other he Hall recader the 
charters ; and i it cafe they are burt or deſtroy: eds torn aAamanes ” the 
Caine of the tenements; but here he (hall recover damages only tor 
the taking contra pacem. Note the di worliey. Br. Error, pl. 61. 
cites 21 E. 3. 28. 

2. Detinue of a box 5,” evidences, the defendant frayed garmin nt 

againſt tius who came and made tit os to the evidenccs, and the pla:n- 
tif other title, and the box was opened, and the ev dence of every 
one delivered to him to whom it belonged, and the plaintiff reco- 
vercd Images againſt the garniſhee. Br. Damages, pl. 41. Cites 7 
H. 4. 

3. An 4 if the gar nichres have . e againſt the plain ti, and re- 
coe red in default of tHν,m⅜a ten yer the plaintiff frall — recover 
damages in this action of Cetinue to the value Y the land 25 ber 
tot. Cur. Br. ibid. 


(M a) Pleading 7s, here there muſt be Prafert or 
Monſirons of the Deed. In what Cates in gene- 
ral and tl. e Reaſon thereof. 


dceds are fhewn to the court is, becauſe it 


0 1. THX reafai 70 
ner ent uh belongs to the court 2 22 7 the Jafficter, Or inſuſſici- 


bay ency. of "gg 6 Rep. 38. Bellamy” s caſe, alias V alker v. Bal- 
. lamy. And Whether then were duly executed, and it they 
TIC? *7 14 abjelute GY £C6%: 70 ic * nat 21d revocabie. 10 Rep. 93. b. Dr. Ley- 
2 Fas & 54 


tield” 8 caſe. 


81231 Tr, - 


u eu dle was granted to him, bot the court muſt fee and adjudge of it, or elſe the riet 2ppears 
not, and the adverſe party may. cauſe te were to be mrotiev, winch makes it a put of the plea, 
- wehereipon the court ſhu:! judge whether it mains the piea or not, per Hobert Oh. J. Hows, 
233.— Aud that the cqurt May fee th:t ther? 14 io rature, tne Haing Or OHer defect "Oo avoid it. 
8 - us 2 0. in cate of Maidewel! v Ati ews, me ANG haber it bins the pre per Glyn. 
Ch. . 4:9. in cafe oi Dod v. Herbert. 

If the z 2. Where the plaintiff uſes a deed, as a deed of grant of the an- 
_ 5 227 ceſtor 77 the defendant, he {hall have oyer and view of the deeds, and 

Ot ed , 

he all e contra, if he claims by a ſtranger, Note a diverſity. Br. Mou- 
have yer , {trans pl. 85. cites 8 All. 7. 


and view 0 


it, but t where the plaintiff does claim by A anger. Br. Oyer de Faits, &c. pl. 21, Cites S. C. 


; 3. In aſſiſe, if the plaintiff makes title to the reverſion by grant of 
the defendant, he ought to thew deed, for otherwile, it is not good, 
ſo it ſeems, if he makes ſuch title by a ſtranger. Br. Monſtrans. 
pl. 86. cites 8 Aſſ. 11. 
4. In mortdanceſtor of a rent charge, the afliſe was taken without 
ſhewing ſpecialty. Br. Monſtrans, 25 88. cites 11 Aſſ. 29. 
| 5. Formedon 
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g. Formedon in remainder does not lie wifout ſhewing ſpecialty, 
and yet-when it is ſhewn the party tenant ſhall not have anner to 
it, Br. Formedon. pl. 33. cites 21 E. 3. 49. 

6. Quadet deferceat lies well without ſhewing any record. Br. 
Monitrans, pl. 16. cites 41 C. 3. 30. 

7. In treſpaſe, 4 gt of trees may be pleaded without ſhewing 
deed thercof. Br. Xlonſtrans, pl. 14.7. cites 42 E. 3. 23. 

8. In fore facins, ien a recovery of an annuity, the plaintiff need 
not ſhew deed; for the record ſuifices per opuionem. Br. Scire 
Facias, pl. 209. cites 2 II. 6. 40. 

9. It was ayrced, that where a man declare upon ſpecialiy, and 

docs not fhew it, or pleads reliaſe, or the like, or record, and does 
not Mew it, and they demur in law for the not ſhewing that this 
is feremptory, quod nota. Br. Peremptory, pl. 13. Cites 7 H. 6. 19. 

10. Ainuty, the defendant demanded judgment of count, becauſe 
it was granted, upon condition contained in the deed, and the plamitff 
had not made mention of the condition in the count, but the rol! was 
otherwiſe, and there it appears that the p/aintiff ought ts make men- 
tron of the cenditien in his count, if it be contained in the deed, and 
he to be performed of the part of the plaintiff, Br. Count, pl. g. 
cites 9 H. 6. 15, 16. | | | 

11. Contra if the condition be inder upon the deed, and not 
contained in the Heed ; for this ſhall come in of the part of the de- 
tendant, note a Civeriity. Ibid. 

12. In debt upon an cbligatian and in debt by executors, upon teſ- 
tament; the chligatian and the te/tament thall be ſhewn in the 
declaration. C:ntra of deed in remuindor, and where the deed ſhall 
be ſhewn in the ® count, there variance is material, and it ſhall 
abate the writ. Br. Variance, pl. 56. cites 14 H ©. 1. 

13. In every cafe where the g is party, a man ſhall ſhew the 
deed, whether it belongs to hin or not. br. Xlonſtrans, pl. 11. 
cites 35. IJ. C. 8. per Danby. | N : 
14. A man may plead a deed, by way of defence, without ſhewing 
it. Per Littleton Choke and Brian, Br. Monſt rans, pl. 69. cites 
166. 43% ö 
15. So where a man may plead a deed without privity, he ſhall 
have the plea without ſhewing the deed. Br. Monſtrans, pl. 61, 
Cites 14 H. 8. 4. per Fitznerbert. 

16. A difference was taken between letters patents, and ether mat- 
ters of record, which of their own nature are of record, and matters 
in fuaci, that the ſirſt might be pleaded in the ſame court of record, 
where they are inrolled without ſhewing them, though they were 
not pleaded before. But though a deed be inrollcs in à court, yet 
it cannot be pleaded in the ſame court without ſhewing it, 5 Rep. 
74. b. in Wymark's caſe in a note by the reporter, Cites 21 E. 4. 
49. a, The Abbot of Waltham's caſe. - | | 

17. Where a man does nt claim the thing granted, as incumbent, 
who pleads that J. S. granted the next preſentation to W. N. who 
preſented him, he {hall not ſhew the deed, for he does not claim the 
patronage, but only the incunibency, per Brian. Br. Monſtrans, pl. 
125, Cites 21 E, 4. 50. 


18. Note, 
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18. Note, that the Ceed of tail belongs to the heir in tail, and 


if the father breaks it, yet the heir ſhall have formedorn, though it 


be ® of rent, without ſhewing of the deed; for formedon is in the 
right; contra of avewry or aſſiſe, for this is in the poſſeſſron. Br. 
Formedon, pl. 44. cites 4 H. 7. 10. 

19. Conditions to defeat chattles, may be pleaded without a deed, 
but not conditions to defeat frecholds; as of a leaſe for years, or 
grant of a ward, the condition may be pleaded without deed. But 
where it is pleaded to defeat a franktenement, be it in 2 = ace 
lien er real, it muſt be pleaded by deed. II H. 7. 22. b. pl. 12. 
per Vaviſor. Quod fuit conceſſum. per tot. Cur. 


20. The grantee of a common may plead a releaſe mads to the te- 


nart f the land in diſcharge of his beaſts without ſhewing it; becauſe 


ke juſtifies in his own right, and there is no privity between the 


party who made the releaſe and him. Per Brudnel J. Br. Mon- 


ſtrans, pl. 61. cites 14 H. 8. 4. 
21. He who hath not the intire fee, need not ſhew the deed. Br. 


Monſtrans, pl. 72. Marg. 


22. In any title or bar, or other matter, where land, or other 


thing ſhall be gained or left, the party ſhall not be enforced to ſhew 
more than what makes fir him. Pl. C. 410. a. in caſe of Newys and 


Scholaſtica v. Larke. 


23. As in aſſiſe, a man may plead in bar a feoffment, which is upon 
condition wit haut mentioning the condition in it, Pl. C. 410. a. b. 
24. So of obligation on condition. Ibid. 410. b. | 


25. And /o of an act of parliament, in which are divers branches. 


But per Harper J. if in the act there be a proviſo or exception, or 
other matter which goes to every branch, there the party ought to 
plead ſuch proviſo, &c. becauſe ſuch proviſo, &c. is parcel of every 
branch ſo that the branch is not perfect law without it. Ibid. 

26. But of matters of record where the record in parcel makes 
fer the party, as fine or recovery of one acre, where there are in the 
record 20 acres, there all the record muſt be ſhewn; becauſe the 
original is intire, and fo is the record grounded upon it. Pl. C. 410. 
b. in caſe of Newys and Scholaſtica v. Larke. 

27. A deed that is requilite ex in/titutione legis, muſt be ſhewn 
in court, though it concerns a thing collateral and conveys, or 
transfers nothing. As in caſe of attornment *by corporation 
which muſt be by deed, there the deed muſt be ſhewn; ſecus where 


it is ex proviſione hominis; as where the condition of a leaſe is that 


the leflee ſhall not aſſign but by deed and not by parol. There he 


might plead the aſſignment without ſhewing the deed; an aſſign- 


Roll. Rep. 
13. S. C.— 
Pl. C. 232. 
Roll. Rep. 
328. Curtis 
v. Dow tie. 


ment by parol being then ſufficient, had it not been provided againſt 


by the condition. 6 Rep. 38. Paſch. 3. Jac. C. B. Bellamy's caſe. 
Alias Walker v. Bellamy. . 

28. Where the deed is but an inducement to the adtion, it need 
not be mentioned in the declaration. 2 Buls. 228. * Babington . 
Matthews. Style 193. Meers v. French, S. P.—Cro. E. 217. 
Vantry v. Alpen. S. P. Cro. J. 43. Dent v. Oliver. 
J. 70. Dagg and Kent v. Penkevon.— Jo. 377. Stockman v. 


Hampton. Cro. Car. 442. S. C.—Sty. 264. King v. Weeden. 
| | | 2209. But 


Cro. 
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29. But where it is in bar, it is otherwiſe. Ink. 305. pl. 80. | 
16. pl. 4. + 
: mg, In all caſes where a thing cannot be demanded but by deed, the = 
deed muſt be produced. But where it may be demanded either by L 
deed, or without deed, it is otherwiſe. Per Glyn Ch. J. Sty. 459. 
in caſe of Dod v. Herbert. | 
31. A profert hie in curia, is not neceſſary in a ſuggeſtion. 2 
Show. 303. Trin. 35 Car. 2. B. R. Sands v. Exton. 
32. Where A. has bound himſelf tos make a deed, and is ſued for 
not doing it, it is not enough to fay that he made the deed, vize 
leaſe, bond, &c. but he muft ſet it forth that the court may judge 
of its ſufficiency; for it ought to be a good deed; but if it be 10 
deliver, or ſhew, or produce a deed (that is) a deed already made, 
there it is enough to ſay that he delivered, or ſhewed, or produced it. 
Per Holt Ch. J. 2 Salk. 498. Armit v. Bream, Mich. 3. Annæ. 
B. R.—b Mod. 244. S. C. 


See Bar, Que Eftate (C). 


(Ma 2) Where the Deed or Record wy" be ſhewn [ 69 ] 


pretently. 
[. OTE for law, that if a man pads a record as dilatory, viz. Fs ods. 
; . 2 . . 7 Pl» 76. cites 
| in abatement of a writ, &c. he mY? /herw it prefently, Per 21 H. 2. g. 
Babington. Br. Monſtrans, pl. 4. cites 3 H. 6. 15. per Fro- 
TY wick Ch. J. 


2. E contra where he pleads it in barr; for there the other may S. P. ibid. 
ſay that nul tiel record, and the other may have day to bring it in, = ee 
per Babbington, quod non negatur. Br. Monitrans, pl. 4. Cites per Fro- 4 


3H. 15 | | wick Ch. f. 


(M a 3) Where it ſhall be ſhewn in the Declara- 


tion, or not till demanded. 


l. JN waſt by him in remainder, if the deed and the writ vary, yet 
it is no matter; for he is not bound to ſhew the deed unleſs 
the defendant demands it, and if he demands it, the ion does not 
lie by him in remainder without ſhewing deed ; for this action is not 
1 uh founded upon the deed, Br, Variance, pl. 108. cites 10 H. 
2. In debt upon an obligation, or as executor upon teſtament, the *S. P. Aud 
ligation or teſtament ſhall be /herwn in the declaration, and there % d 


. . 1 R 1 eat 
variance between the writ and * obligation, or teſtament, is mate- == 8 
rial to the writ, Br. Monſtrans, pl. 74. cites 14 H. 6. 5. ries from 

dhe pes; 


; 7 
alty. Er. Variauce, pl. 108. cites 10 H. 6. 8. 


3. Contra 


2 


R 
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Br. Mon- 3. Centra upon * formed:n in remainder, and there deed ſhall u- 

_ * be thewn / it is demanded, and there variance is not material. Br. 
3. 8. . — > 

F.-wc ir. Monſtrans, pl. 74. cites 14 H. 6. 5. 

medon is not founded upon the deed. cites 36 H. 6. 16.—— *S, P. and fo in weſte by him 1 

gemander. Br. Variance, pl. 14. cites 41 E. 3. 23. 


4. Debt by an admin ſtrator, the plaintiff ſhewed the letters e, 
edminijtraticn npon the declaration, but net in the declaration, in 
which it appeared that the adminiſtration was committed to B. and 
the defendant imparl-d, and at the day the defendant ſaid that there 
rs variance to the writ, becauſe the letters which were ſhewn bore 
date at C. and not at B. and by the opinion of the court, the plain- 
tiff ſhall not be compelled ts ſhew the letters again, becauſe they 
were ſhewn at firſt as they ought; for letters of adminiſtration 
ſhall be dhewn upon the ee and an obligation ſball be ſhewn 
in the declaration, and ſhall remain always in court; but e contra of 
letters of adminiſtration, for it may be that the plaintiff hath another 
ſuit upon it in another court, and therefore ſhall not be ſhewn but 
once, and the fame law of tiſtament; but if it had been in one and 


the ſame term, or if the letters had been entered verbatim, then may 


the defendant plcad ſuch variance after imparlance. Br. Monſtrans. 
pl. 82. cites 26 H. 6. 31. 5 

5. Formedon in remainder ; the tenant demanded the deed, the de- 
mandant would not ſhew the deed, the tenant ſhall go fine die; 
and yet if the tenant had anſwered without demanding the deed it 
had been good, quod nota in ſcite facias. Br. Monſtrans, pl. 83. 
Cites 38 H. 6. 19. | 


1701 (Ma 4) What ſhall be ſaid a ſufficient Shewing. 


1 JN aſſiſe of eſtovers, a deed of grant was ſet forth, by which 
H. the defendant had granted to the plaintift and his heirs 20 
load of woud, of which the plarniif/ had 16 of the gift of Richard is 
father, and ſhewed only the deed of the defterdaiit, and not of his 
father who granted the 16 load, and yet good; for it is a good 
grant of 20 load by the defendant, though his father never granted 
16. quod nota. Br. Grants, pl. 69. cites 20. All. 8. 
2. Aſiſe againji 2, the ene pleaded « deed in barr, and would not 


that his companion ſhould be aided thereby; and the other pleaded = 
the ſame deed in bart for his part; and the plaintiff demurred becauſe 


he did not fhew it; per Mombray, it ſuffices by the ſhewing of the 
other, by which the plaintiff made title. Br. Monſtrans, pl. 142. 
Cites 40 All. 34. 


3. If a man eught to ſhew a deed, and does not ſhew it, but 


a confirmation of it, it is not good, quod nota bene. Br. Monſtrans, 


pl. 134 cites 12 Hf. 4. 23. : | | 
4. A deed inrulled mult be ſhewn, and not the inrolment; and 


therefore if the deed be loſt all is loſt. Br. Monſtrans, pl. 137. 
cites 19 H. ©. 6. | 
| 5. Errir 
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7 4 5. Error to reverſe a judgment in C. B. in Mi, where che plain- 
tiff declared, ht the defendant decimo octavo Mai quarto Caroli, 


f -onceſſit ſo teneri ta the ſaid Sir Richard Greenvill in 280“. //oend; 
. I pon requeſt, et profert hic in curia ſcriptum prædictum, quod debi- 
5 tum prædictum in forma prædicta teſtatur, cujus dat. eft citdem 
: : die & ann.: the defendant demands oyer conditionis ſcripti obliga- 
7} I torii prædicti; which being read, he pleads payment; and iflue 
in ; © thereupon, and judgment given for the plaintiff; and the mor 
10 3 aſſigned, becauſe he does not declare, according to the uſual courſe, 
e ſuod per ſcriptum olligatorium conceſſit, nor any wriling mentioned in 
41 the former part of the declaration : S5 it doth nat appear to the court, 
1- 4H that there was any writing obligatory, and that being faulty in ſub- 
3 : ſtance, no plea or verdict may make it good. But all the court 
Mm Bu were of opinion, becauſe he ſnewed the writing, whereby he de- 
* 5 mands the debt, and the defendant by his plea ſhews that it is an 
of bbʒbligation with a condition, and iſſue is taken thereupon, and found 
cr SF tor the plaintiff, that che declaration is good enough; at leaſt it 
ut . appears to the court that the plaintiff has a juſt debt, and good 
1d , cauſe to recover; wherefore the judgment is good, and was athrmed, 
WF : Hill. 6 Car. B. R. Cro. C. 209. Sir Wm. Courtney v. Sir Rich. 
18. | (rreenvill——cites Co. Rep. 45.——7 Rep. 25. a. 8 Rep. 
133. b — 8 II. 7. 71. 18 E. 4. 

2 

- 3 

it 


bo b- (Ma 5) Second Time, &c. where Deed ſhall be. 


ſhewn after a former Shewing. 


5 IN execution W. of C. brought debt againſt B. and recovered 
100 J. and Sol. damages, and now he ſued ſcire facias againſt 

the tertenants, and they demanded the ſhewing of the ze/?amer:t, and 
were ouſted by award, becauſe it was /hewn in the firft ſuit, and is 


entered in the end of the declaration, quod proferunt hie in curia 
- | 2 teſtament. &c. quod nota, Br. Monſtrans, pl. 66. cites 24 
255 . 3 
an 2. Sire facias, the defendant pleaded a releaſe, the plaint:ff domed 
” 3 it, and upon this they are at iſſue, the plaintiff is nonjurted, and 
* brings another action upon it, and there the defendant pleads the fame 
10 deed again remaining in the cuſtody of the court as a deed denied, ſ : 7 
1d Judgment, ſi actio; and a good plea, and this without ſhewing tlie 7 


deed of releaſe; for it remains with the court, quod nota, Br. 


2 VMonſtrans, pl. 67. cites 24 E. 3. 73. 


the 3. A man was inditted of murder, and pleaded a charter of the 
* king which was allowed, and after in appeal of the fame murder, | 
" the defendant Tvas arraigned again, and the plaintiff was nontuted, 
| and the defendant was arraigned upon the declaration, and pleaded 
— now he plcaded a charter before, et non allocatur, without ſhewing 
Ba it; but he may plead all the firſt record of diſcharge, and have day = NE. 
i to ſhew it, Br. Monſtrans, pl. 36. cites 11 H. 4. 41. 
wn 4. Debt by an executor and ſhews the trfiament, as he ought, and Br Oer de 


the defendant makes defence and. mparles to the next term, he fairs, &c. . 
* 


4 
1 * 


ror 
F Vor. XIII. - Co cannot 16. cites 38 


« Faits ſor Deeds, ] 


cannot plead variance; for the plain tiff 25 not obliged to ſhetw the 
. so. teflament again, and then the variance of the name of the executor in 
S. C. the writ and in the telta; nent cannot be tried; tor it may be that 
r. Vi- the executor mult ſhcw the teſtament in another court in another 


zes action the ſame day. Br. Monſtrans, pl. 53. cites * 19 H. 6. 7. 
Br. Mon- 5. So, of fermeden in remai nder, he ſhall ſhew the deed preſently, 
[ans DR and ſhall not be compelled to ſhew it again in another term; and 
II. 6. 15. therefore the defendant was ruled [to anſwer] over. Br. Mon- 
S. P. Sans, pt.:53. cites 19 H. 0.9; | 

Br Eftop- 


pel, pl. So. cites S. C.——BÞr. Variance, pl. 44. cites S. C. 


1 of an ebligatian; for it remains always in court. Br. 


then it is Sites © 5 
1 eee Monſtrans, pl. 53. cites * 19 H. 6. | 
parent. Br. Variance, pl. 44. cites S. C. Br. as pl. 80. cites 36 H. 6. 16. S. P. » Br. 


Eſtoppel, Pls 50. CITES I, Go 


7. Where a man ſed execution by capias in Chancery, upon a 
Fatute merchant returnable in C. B. 15 Hill. there per tot. Cur. 
he ſhall not have execution if he dees not ſhew the obligation again, 
though he ſhewed it in Chancery before. Br. Monttrans, pl. 73. 
cites 37 H. 0. 6. | | 

E contra in execution aten ſtatute /faple ; for there the capias 
1s returnable in Canc. and liberate Mall iſſue there, therefore once 
ſhewing ſuffices for all; for it is all in one court; contra where it 
in anether court. Br. Monſtrans, pl. 73. cites 37 H. 6.6. 


(M a 6) Excuſed by Fraud or Force. 


This caſe in I. 77 [FAST by baron and fen againſt tenant for lis 75 the tenant 


pleaded that the baron had releajed to him in fee, and by in- 
- denture, A he ſbetued to the court, it was agreed be Ween them, 


mar k's caſe f 
is Rated by that if the baron acquitted the tenant of a ſtatute merchant to M. that 


te reporter the releaſe ſhow! Id be vid, and ſaid that he hath not acqu! 'tted him, 
E125, ſcilli. 2 judgment, &c. and hall fherv the endentrre, but not the releaje, 1 horpc 


SET. 5 :? 
e , "af ol 
1 * F 
i- 2 {id 
. 


5 Rep. 7 5» 
a. in Wy- 


ferent hand, and the defendant has a writ of detinue pending upon 
| 17 it in this court now; and becauſe he did not de ny the indenturc, 
rer 

„Judgment, &c. Per Belke. he muſt ſhew the releaſe ; for ele 


ana « 

ris did iu debt is brought upon an obligation of 100 l. and he ſthews the in- 
ar 79 11 denture of defeaſance proving it, and not the obligation, the action 
en. docs not lie. Per Finche. Pemurr if you will, So then ditpure 
dnt n after. Per Belke. the indenture is not our deed and the otlcr 
en. Br. Monſtrans, pl. 38. cites 42 E. 3. 18. | 

7. . | :; the deim formed the conditions - the barm got the »: 5 aſe ani d.taned i: tr. Om 1 
J- tn; an d Lo and bis frm re bt aden of . —45 che leiſee u pot thie PCC. Al matter ſhall p: cad th 
75 zout ſhewiag it. Cole ſays it 15 a god Cala, and cites 42 . 3. 18. a. 


2. Where the ccnuſee tages the des gſunce frem the co: 7] fr with 


force, Ms execution uſp 71 the flatute, the Comer {hall mw it 
Will 


aſked where is the releaſe? Kirton {aid it was bailed into an indit- 
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action of treit ſpaſs 


upon it. 
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vitnout ſhowing the indenture, per juſtitiarios; i though he may 
have treſpaſs of the taking, yet the conuſce may deny, and then the 
is gone, and yet his executor may fue execution. 
Br. Monſtrans, pl. 26, cites 47 3 25. 26. 

3. So, where an of Mization is delivered into an indifferent hand upon 

ertain condition performed to delive reit to the obligee, and he re- 
takes it with force before the condition performed, and brings debt 
Br. Monſtr. ans, pl. 26. cites 47 E. . 

4. Or, where the 964 gee makcs an acquittance, and after retakes 

1 force, and brings debt, the deforidiant ſhall be aided by plea 
without ſhewing the ſaccialty. Br. Monſtrans, pl. 26. cites 47 E. 
2,26 —guzre hoc, for contra I H. 7. 14. ibid. 

1 In a aſſiſe the tenant pleads a fe offment of the anceſtar of the 

laintiſf unto him; the plaintiff jard, that it was upon abs Se. 
and that the condition was roten and be re-entered, and that the 
7 5 eatered and tes away the chſt in which the deed was, and 
ret detains the ſame, The plaintiff thall not in this caſe be forced 
Lo new the deed. Co. Litt. 226. a. 

In cafe upon a policy «f inſurance, plaintiff declared upon a 
writing, without ſaying, Hic in curia pr lat. It was moved for 
ine defendant, that as his caſe 1s, he cannot pieng Non aſſumpſit, 
but a ſpecial plea grounded avs the writing of which he He ne 
counterparts anther - is it * entered in the ice of allurance ; and 

therefore that ſince the pl: untiff declared upon it, he ſhould be ruled 
to make a profert in curia, that the defendant mi; ght ſee it. And 
for the plaintiff it was infiltcd that he need not count on any writing, 
but on an agreement generally by policy ot atturaace z and that no 
oyer can be demanded, nor hic in curia prolat. HERS reports, 
tnat for theie reaſons, 'I'wiſden J. held that the defendant ſhould 
not have a copy; but that per Cur, præter I widen, wherever 
te plaintiff declares upon a writing, the court on 1 afhdavir, that 
he has no part of it, will let him have a coun But where the de- 
claration 15 en an arrement gencraty, and the writt 8. but evi my 
wcy will not grant it. But at laſt the parties agreed ts take and 

ve a copy to try it the fame term. Siderfin reports that the Ch. To 
and 1 W; TH .dham J. held that in action on the caſe, where the plain- 
tiff declares upon a writing, it is in the Gitcretion of the court to 
grant oyer or not; but Twiſden e contra; but that all agreed, that 
it the plaintiff would firike out of his declk: ration, the words (per 
feripturn) then the perpetual [ imparlance thould be diſcharged; and 
at laſt the plaintiff agreed that defendant ſhould have oyer. Vide 
Sid. 386. and Keb. 430. Mich. 20 Car. 2. B. R. Suiſter alias 
duſter v. Cowell alias Coel. 

7. In quare impedit, the plaintift declares on a grant of the ad- 
vowton to his anceſtor, and ſays hic in cur. prolat., but had net 
the deed to ſhew; there was an d. /avit in court that defendant 
"ad got the deed into his hands; fo it was prayed that plaintitt might 
take advantage of à copy, which appeared ia an inquifition found 
tempore Ed. 6. Per Cur. When de/t en bond to per form covenant; 
in a dees is brought, and the defendant cmnot plead covenants 
ran without the deed, becauſe the plaiiatitt has the eriginal 
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mercy deed (and perfaps defendant tock not a counterpart of it) we uſe to 

Aut Dave - . Ek. - a p 1 

the decd, os grant imparlances till the plaintiff brings in the deed; and upon 

a copy of it. evidence, if it be proved, that the other party has the deed, we ad- 

* Stan mit copies to be given in evidence. But here the Jaw requires 
ual 80. ; F " 1 

pl m Miz), the deed to be produced. You have your reinedy for the deed at 
. 3* * 45 E . 

13 Car. 2. Jaw; we cannot alter the lau, nor ought to grant an imparlance, 

- * * A . * *% 

B.R. The Mod. 266. pl. 17. Trin. 29 Car. 2. C. B. Anon. 

court ſome- 

times will compel! the print Fr ons wonpy of an indenture to defendant, if he ſwears that be newer bd 

e pat, or that he bath Hit; but this is ex gratiacuite, and not ex*debito juſtitiz. 1 Sand. 9 Mich, 

15 Car. 2. Jevens v. Harridge.——-6 Mod. 237, Mich. 3 Anne B. R. Cock v. Remington. — 

264. Mich. 2 Annzx. R. R. Ward v. A pprice. S. P. and if it be loft, the court will on afhd:.:: 

compel the alt fo eau bi; count gun, % he t Plc, 4 1 40, vtherwaiſe they wil grant un: Pu- 

lance, Cro. J. 429. Irin. 15 Jac. B. R. pi. 5. Anon. | 


731 


"I Policyof Inſurance. (B) 


(M. a. 7) Excuſed, by Accident. 


I. IF there be iſue in tail of a gift of rent in tail, &c. (which 

cannot paſs but by deed) and the gift be executed, the hn 
tail ſhall have Hrmedon without ſhewing deed; for he is g '» 
the Rlatute of IV. 2. cap. I. if the deed be burnt or loſt, Br. Au- 
ſtrans, pl. 60. cites 15 E. 4. 16. : 

2. 99 where it is by way of defence, Br. Monſtrans, pl. 60, 
cites 15 E. 4. 16. 

3. But otherwiſe it is of a ftranger to the tail, he ſhall not have 
an action nor make defence, unleſs he ſhews the deed, Br, Mon- 
ſtrans, pl. 60. cites 15 E. 4. 16. | 

S. P. ibid. 4. If tenant in tail of rent granted by deed breaks the deed, and 
pl-112.cite dies, the heir in tail ſhall have /ormedsn without ſhewing the deed; 
3 for this action is in the right. But he ſhall not have avowry nor 
four. Br. @fſje, if he makes title by gift of rent, if he does not ſhew the deed; 
Formedon, for it is in the poſſeſſion. Per Huſſey and Fairfax. Br. Monitrans, 


ET pl. 108. cites 4 H. 7. 


(M. a. 8) By Detainer by another, who has Right 


to it. 


I. ASS ISE by an infant againſt 2. the one pleaded in bar a deed 

| of feofment, with warranty of the anceſtor of the p/aintiff, in 
which deed all the tenements were compriſed, and would not ſrf/er 4 
companion to have the deed; and the other ſaid that the anceſtor oy 
the ſame deed, &c. ut in alia barra. Per Mowbray, becauſe the 
deed is in the hands of the other, who hath, right thereto, and he cal 
not deraign it out of his poletſion ; theretore he ſhall have advan. 
tage of it without ſhewing the deed; by which the plaintiff made 
title; quod nota. Br. Monitrans, pl. 50. cites 40 Atl. 34. 
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(M. a. 9) By Detainer in another Court, &c. in 
another Suit, &c, 


i, IN affiſe the tenant pleaded a ee, which was befere denied 
by the fame plamtiff in an oper and ter miner, and there remain=- 

ed to he tried, and did not ſhew the deed; and upon good advice 
it vas adjourned into bank; and there, becauſe the aver and termi- 
ner tts diſcantinued, the defer lant ſued to have the releaſe ; but it 
| defendant that he fhould have his releaſe before 

at his peril. Quod nta. Quære what ſhould be 
dad not becn Jiicontinued, fo that it 


* * 
? * — 4 4 „1 v* | 
4110 Cine 11 


was ald to the 

them ſuch a day 
done if the oye! . | 
might have been tried? Br. Monſtrans, pl. 100. cites 38 Aſſ. 10. 
Rep. 74- b. per the reporter in \Vymark's cafe. cites 12 H. 4 a. © 


For lex non cogtt Wl emp" [jivtitt. 


2. In treſpaſs, the cafe was that fenant in tail leaſed for years and 
dic, the ie confirmed the cltate of the termor by deed, and after 
entered, and the tenant re-entered, and he brought aſſiſe, and the 
tenant pleaded the confirmation; the plaintiff denied the deed, by 
which the deed remained in court as a dee denied, and the plaintiff 
brought treſpaſs allo againſt the ſame tenant, and he pi-aded the 
leaſe, and the other plcaded the tail, and that he is heir, and the 
defendant pleaded the fame contirmation, and v:uched it in the hands 
of the juſtices of aſfiſe as a writins denied; and per Hanke. he 
ſhall not plead this without ſhewing it, clearly; but he may have 
a writ to the juttices of aſſiſe to have it to ſhew, and the plaintiff 
png Ks and denicd the deed. Br. Monitrans, pl. 38. cites * 42 

1. „ 


| a. 


(I. a. 10.) Where they, or the Eſtates, &c. which 


they rclate to, are executed. 


I. 1 N guare impellit, the plzüntiff made title becauſe B. was ſeiſed 
of the manor of P. and the adoowſon appendant, and preſented, 

&c. and B. die fi ech, and the premiſſes diſcended to three daughters, 
4% efrrned the manor and advowion to 4, their mother in dower, 
anc tae church being void A. prefented, &c. and the elde/? daughter 
granted her third part of the manor with her third part of the ad- 
vowlon to J. S. in fee, and A. attorned, and 7 S. granted it 19 the 
father of the plaintiff in fee, and A. attorned and after died, by 
which the father of the plaintiff entered into the third part of the 
Manor and died ſciſed, and the plaintiff as heir entered, ànd ſo the 
plaintiff has the citate of the eldeſt daugliter, and fo it belongs to 
him to preſent ; and the defendant demanded judgment for not 
licwing of the deeds of the grant of the reverien. Per Thorpe, 
7: where 


and 43 E. 3. 
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Br. I Nuga- 
tis ny pl. 4. 
C. —Ibid. pl. 10. cites S. C. 


Cites S. 


where A rowerſion i is granted, and the tenant attorus, the tenant. for 


| go before. 
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lite dies, and the grantee enters, it ſhall be good title in aſſiſe with- 


out ſhewing the deed of grant of the reverſion; becauſe the ps/7://75n 
20 executed ; and oy Cur. becauſe the plaintiff is in pollethon by 
deſcent, therefore he need not ſhew the ſpecialty; and if the grant 


was of the land without the advowſon, it is w_ to the 5 fen- 


Gant by way of anſwer. Br. Monſtrans, pl. 65. cites 24 E. of 


| a In ale impriſonment, where the defendant 7: 22 fies by a war- 
rant to him ſent; by al the juſtices, this plea iS good, without 
ſhewing any ching of the warrant; for it may be that it is re ν 
before the juſtices, Br. Monſtram, pl. 96. cites 27. All, 36. per 
Sharde. 

3. In treſpaß, the plaintiff counted, that he had bona twaviata ly 
grant F the king, and ſeiſed ſuch waif, and the defendant came and 
carried it away: and there it was held, per Finche. that where a 
man has been in poſſiſſien of the thing, and brings a writ of treſpaſs 
as hore, he need not thew the charter of the king; and e cont 
chere he demands by the charter a thing, of which he had not 77 8 
Quzre. Br. Monſtrans. pl. 90. E. 3. 40. 

In ejectment by J. N. againſt C. the defendant pleaded that 
8 rer 4 manor 2 B. and . his wife in tail; B. and MI. had 
iſlue 8 that after B. and 4. gave the manor to J. S. upon cou 
62 tion that he ſhould leaſe the _ to J. N. for a term of years, the 
remainder to B. and M. that aft erwards Fe Cated the manor 5 7. 
N. the pi aintift, the rever/on to þ 2 ft hat g. died, and . M. entered and 
died ſe iſed, and 4 Nie! rod as 7, ue in tat ity &c. ju 1 {1 actio, 
Chell. objected that C. the defendant maintained his entry for a 
condition broken, which hes in ſpecialty and yet he did not thew 
it, & . But Belknap ſaid that the thing was exccuted, for which 


reaſon no deed need be ſhewn, and if this matter Was N be 


20 Þy 


_ verdict of agg it was good, &c. Fi itzh. Monſtrans, pl. 141. cites . 


T. 44 E. 3. 2 


lhe ani need not ſhew a ine, nor any deed when it 15 


executed; contra if it be executory ; ; per Hill, and Hanke. Br. 


Formedon, pl. 23. cites 11 H 4. 39. 


6. Ihen a remainder q wefted or executed, deed of rema:: 
Je not be ſhewn after ; r Threſam, and Hufen ad idem. In 
he plaintiff intitled bimtelf by remainder, he Reed not ſhew the 
=p becauſe by his ſeiſin it was veſted and executed: and he jam: 
law 1 in} fermedin if the remainder be once veſted. Br. Monitrar: 
pl. 7 75: cites 14 H. 6. 29. 
7. If iſe in tail be of a giſt of rent in tail, &c. which cannot paſy 


1 
a Thea 
TILE 


but by deed, yet F the deed be executed, the Is eir in tail ſhall hay ; 


e 

for medon without ſhewing the deed; for he is aided by the ſtat. 5 

I. 2. cap. 1. if the deed be burnt or los Br. FORTS, pl. 60. 
F. 4. 16. | 

8. He, who juſtihes to make replevin by warrant { the fherith, 


my 7 ſay that he hath returned his warrant to the ſheriff; for othef- 
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wiſe he ſhall ſhew it to the court. Quod nota, par Cur, Br. Mon- 
ſtrans, pl. 126 Cites 21 E. 4. 66. | 

g Commiſſimmers, who ſit by commiſſion, nd after return their 
eommaly:s % into bank, may juft ify by it, without fhewing the com- 
miſſion. Per Fineux Ch. J. Br. Monſtrans, pl. 172. cites 13 HF. 
58 4 and 20 H. 7. 6. 

Where land 15 give en for life, or in tail, the remainder over in 

15 . and the tenant for life, or the te: ant in tail, die; without 
iſſue, an id he in remainder enters; there, , difcontinuance, diſſciſt , 
a. 5 MAdey 2 that the heir in tail in rem 1710 Ger, 97 he in remain er 
in tail is to make title by * remainder, hne need not ſhev deed of 
1 remainder as in formedon in ram mier; becaute the re: nainder 
was executed before. Qued nota. Er. Monftrans, pL 1. cites 1 
H. $.:4. — And fo is T. 34 E. 3 3. quod nota in a writ of en- 
try far Uiſleiſin. Br. ib! d. | 

11 i thred tenants in common of an advoryſyn make compoſition 
40 preſent by turn, and every one of them has preſented by his turn 
once by virtue of the compoſition; in a quare mpedit brought af- 
ter between them, the plaintiff need not .ſhew the compoiition ; 
becauſe it was executed: but otherwi iſe, if it was not ex ecuted ; and 
between COPATCEners compo! lition m ay be made without WI! iting 
becauſe by the common law they are privies, and as one heir, 2 


compella ble to make partition; ind ſo diverſity, Held per Shelly 


and Fitzherbert J and many of the ſerjcants. D. 29. pl. 194. Hill. 
28 H. 8. Anon. 


12. A licence . is executed and has no continuance need not A licence 


be ſhewn. 6. 8 38. Paſch. 3 Jac. C. B. Bellamy's caſe. . 


: 
» + \ 


de without writing, and there did not any intereſt paſs thereby, but a reſt: aint only ſet upo 


* 
: A 11 


berty., and it is a **h; ng ex-ceted; and his aſſignee to whom he had 4lencd part by virtue of the li- 


cence, perhaps has it for the fortifying his eſtate. Cro. J. 102. Wer v. Bellamy. 


* 13. A warrant executed by a bailiff is returned to the ſheriff, 


and therefore need not be produced in juſtific tion of a treſpaſs of Coke 


0 


allault, &c. in arreſting a perſon by vertue thereof. But it is . 
otherwiſe in a juſtification e for a rent- charge, or ſuch things as have De 


12 


h1 and 


continuance, Cro. * 372 Trin. 13 Tac. B. Ke Bateman Ve 35 8 
* , 1 ſame Of 4 
VVoOoOdcock. | „ ous 


of 


ae after grantee has preſented. S. C. — 8. P. 3. Lev. 225. Mich, 36 Car. 2. C. B. in cate 


ot A. 1 bib eee, eee 


14. So of a deed or * leaſe determined. Arg. Pl. C. 149. 

_ Zo Throgmorton V. Tracy. | 

In replevin the defent dant juſtified, by a condemnation before 
the Pie of peace upon the ſtatute of excile for the non entry of 
fre ng waters, and a warrant made e 1 to levy 208. let for a 
fine; exception was taken, becauſe there was no profert hic in 
curia of the warrant. But per Cur. the ſtatute does not require 
that the warrant be under hand and ſeal, but only in writing, and no 
writing is to be fo pleaded unleſs it by: a deed; and that, al things 
exccuted, a deed need not be ſhewn : and cited 7. Rep. in the end 
vi Bellamy's calc, and fo Judg: nent was given for he defendant. 


8 4 3 Lev. 


76 | Faits [or Dceds.] 
3. Lev. 204. 20® Mich. 36 Car. 2. C. B. Ayleſbury v. Har- 


vey. 

16. In tr Pas of aſſault, battery, wounding and impriſonment the 
defendant Juttiaed by warrant of the council of ſtate in Barbadves, 
Cc. for commitment of the plaintiff; exception was taken, becauſe 
the warrant was not ſhewn ; but it was anſwered that it lay not in 
their power, becaule 1t was 45 red to the Provaſi Marſhall, as his 
authority for the es Ar and detention, and therefore did belong to 
him to keep; and judgment was given accordingly for that and 
other reaſons, and fo a former judgment reveried. Show. Parl. 
Cates, 24. Dutton v. Howell and al. | | 


[ Sce (M. a. 11.) pl. 1. Reverſion (S) J 


r 4 hs . 


(MI. a. 11) In what Caſes, in Reſpect of the 
Thing Sued for being grantee without Deed, 
or not. 


I. IF a nan purchaſes rent-ſervice, and _ ſelſiu, he ſhall have 
alliſe without ſhewing deed thereof, and yet it cannot be pur- 
chaſed but by deed; and this, 55 reaſon that it is of common right, 
* need not ſhew ſpecialty after ſeiſin. Contra of a rent- 
charge and reut- ſeck; and the reaſon is, becauſe the rent may e 
claimed by que-eftate without ſhewing deed, where it is 6laimed as 
parcel or appendant to the manor where the land is; becauſe the 
manor or land may paſs by livery without deed, and then the rent goes 
with it, Br. Monſtrans, pl. 91. cites 22 Afl. 53. 

2. In aſſiſe of rent, he, who preſcribes in himſelf and his anceſtors, 
and in theſe whoſe tate he has, ought to ſhew deed of the rent; for 
que eſtatẽ cannot be of rent without deed ; by which the plaintiff 
ſhewed d:ed of the grant of the rent to his anceſtor, but did nat ſhew 
deed of commencement of the rent, and therefore ill, by the beſt 
opinion; ; for a man may preſcribe in himſelf and his anceſtors, &c. 
without ſewing deed, but not in a que eſtate of a thing which can- 
not be granted without deed, without ſhewing deed thereof: contra 
of acquatt ail in him and thoſe whole eſtate the lord has in the ſei: 2 
mory, or common appendant, or eſtovers appendant, &c. there he 
may preſcribe by que eſtate mg ſhewing deed. Br. Preſcrip- 
tion, pl. 29. cites 24 E. 3. 23. 

3. A corporation cannot — * a leaſe, releaſe, nor give comma P) | 
or licence but by deed, which ſhall be ſhewn. Br. Monſtrans, pl. 
127. Cites 21 Co 4-49. 74 

4. He, who is a mere ſtranger to a deed of releaſe, and has no 

0 ;7.Suiſt, means to come by it, and the * deed goes in diſcharge of him, may 

| plead it without ſhewing the deed; per Brudnel and Pollard juſtices, 
Contra by Brook and E itzherbert J. But they all agreed, that he 
who was privy in «tate, as leſſee for years, feoffec, &c. and all 04 

cluim 


FI 
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elaim intereſt in the land, cannot plead the deed Mthout ſhewing it. 
Quod nota bene. Br. Monſtrans, pl. 161. cites 14 H. 8. 4. 

5. If a man pleads a conveyance of a rent, or the like, which 
cannot paſs without deed, and does not produce the deed in plea, it 
is not holpen by the ſtat. 27 Eliz. 5. of demurrer. Per Hobert Ch. 
J. Hob. 233. in pl. 295. Es | 

6. Leſſee for years claims a way to his houſe by a que ęſtate with- 
out ſhewing the deed, and held good by 3 juitices againſt one; 
becauſe the leſſee has not the deed, and it is but a conveyance to the 
action, which is grounded on the diſturbance done to him in poſſeſ- 
ſon. Cro. J. 673. Slackman v. Weſt. Palm. 387. S. C. 

But if he claimed a rent or * common in greſs, which cannot 
paſs without deed, it had been otherwiſe ; for there he could not 
ſhew gue e/tate without ſhewing the deed, how he came by the 
eſtate. Cro. J. 673. Mich. 21 Jac. B. R. Slackman v. Weſt. 


Cited 3 
Mod. 52. 


Cos 1 
* Yelv. 
20r. Hilt, 
8 Jac. B. R. 
Farmer y. 


Hunt. S. P.=——anad Brownl. 220. S. C.— And Cro. J. 271. S. C. — See 2 Mod. 277. Birch v. 


Wilſon. 


8. An arbitrament under ſeal is no deed, and the arbitrament 
may be made without deed, and therefore is not neceſſary to be 
xroduced in court; for it is but a writing under hand and ſeal. 


Per Glyn Ch. J. Sty. 459. Irin. 1655. Dod v. Herbert. 


to he ſhewn to the court. Arg. Comb. g. cites Dy. 277. 1 H. 7. 12. Cro. Car. 143. 


The deed of 
a thing, 
which can- 
not paſs 
w:ithout 
deed, ought 
10 Rep. 94. 


Yely. 201. Hob. 233.-— but though a thing will pals wirbuut deed, yet if the purty pleads a died and 
makes atitle ther-by, he muſt come with a profert. Arg. 2 Mod. 64 cites 1 Le. 309. Roll. Rep. 20. 
And yet in ſome caſes where a thing cannot paſs without deed, as a remainder, or reverſion, a deed 


need not be ſhewn; but contra aſter execution. Br. Monſtrans, pl. 55. cites 21 H. 


Fulthorp, to which Yelverton agreed. 


See Que Eſtate (C)] 


(M. a. 12) The Difference between Oyer and Mon- 


ſtrans of Deeds and Records. 


* N OTE a diverſity between monſtrans of deeds or records, 

and the oyer of them; tor he who pleats the deed or re- 
cord, or that declares upon the decd or record, to him it belongs to 
ſhew the deed or record, but the other againſt whom the record or 
deed is pleaded or declared, ſhall demand the oyer of the record 
or deed, which his adverſary brought againſt him. Br, Monſtrans, 


pl. 165. 


6. 23. per 


Oyer of a 
deed or re- 
cord i al- 
guays t be 
had by him 
2 75 t5 be 
charged by 

:t and not by 
him who 


lead. it ; 


for he who pleads it, or dec:res upon it ſhall ſhew it. Br. Oyer de faits, Kc. pl. 15. (bis) 


2, When oyer of a deed is prayed, it is intended that the deed is 
in court, and the (ei legitur) or reading of it is the act of the court. 
id. 308. Mich. 18 Car. 2. in cafe of Jevons v. Harridge. 

3. When a decd is pleaded with a profert hic in curia, the very 
ceed Itſelf is by * intendment of law immeaiately in the poſſeſſien of the 
court; and therefore when oyer is craved, it is of the court, and 

: not 


® Sid. 308. 
Mich. 18 
Car. 2. B. R. 
ia caſe of 


| 1 Faits [or , 


/ 


i re not of the A And . ſte F over 5 Crav ed t 10 a ce a Leco. Nes DATCEL 


Iarridg ES 
Yn of the record, atid the cour nuſt; judg © UPON the whole; and the de- 
» 


mand of oyer is @ kind of oh a and may be counter} pleaded. 3 Salk. 


119. 1 2. 3» 4. 


(NM. a. 0 Monſtrans, in what Caſes there muſt be 


a ans or Profert, though the Deeds can- 
not be traverſed when pleaded or thewn. 


Br. Tra- N formed in remainder. the defendant ought to ſhew t! 
verſe per deed, and yet the deed is not traverſable. Br, Monttraus, 


pl. 48. cites 21 E. 3. 49. Br. Traverlc' per Sans, 128. 


Speed of ibid. Pl. 324. Cites 14. H. ©. 1. 


en | 
emainder is not traverſable: for he ſhal! 2 ſy we ang auf by ooo ded bt we dena, ont, 

Br. Traverſe, pl. 145. cites _ H. 6. 1. nota. Br. Forger de faite, pl. 2 cites 10. E. 4. 1. 

[ 78 ] Firrer of deeds lies, where termr prays to be reſce i vc 4 

He muft 72 - ferged aced 5 ef | 2 je ; for per Moile, he cannot be reſceived 


' ſhew the Without ſhewing deed ; and this deed ſhall not he traverſed upon the 
deed; for reſceipt, per Danby a and Chocke, Br, Forger de Faits, iS. 


the / ate 23 
. bath Cites 9 E. 4. 37- 
Sure, w.! hich is inter 8 42 Ten of coe ut. Tb d. and Br. Reſceit, PL 75. cites 9 E. 4. 30. Br. 


. IC per ſans, &c. T bs 148. cites 9 E. 2 37 


3. Executors ſhall not have action before pralat of the teftament, 
but 1t it be written on the 19 q od probatum eſt, &c. this th. if 
not be traverſable, but only whether he was executor or not, and 
not whether he proved the teſtament. Br. Travers, pl. 129. cites 


9 E. 4. 47. 


(M. a. 14.) Monſtrans of Deeds. Act of Law. 


Where Perſons come in by Act of Law. 


Debt ona 1. terant by ſtatute ff. af le or ciccit, that has extended an e 
e A leaſe, cr a leaſe made out of an abbot's le: 3 is not bound 
ef to ſhew it, becauſe he comes in by act of law; but any other that 
8 


6aneyptt, comes in under the leaſe, mult ſhew it. Per dot. Cur. Brownl!, 39. 


and becauſe f $0 1 
Hoe Mich. 10 Jac. Anon. Rep. 75. a, in Wymark's caſe. 
he come m 3 
by act m laws, and heath no means to ſhew the obl:: gu 10N 3 it w. „ upon ge mite 0 he 


good enough without ſheu ing it in court; as rant by fletut michunt or tenant in dow tht 
advantage of a ent- charge without ſhewing tho decd. Hill. 6 Car. B. R. Cru. C. 2. 5 Grin 


Tielder. 10 Rep. 34. in Leyfield's caſe.— enk. 303. pl. . Co. Lit. 22 5. b. 


2. If a guardian in chivalry in right of the heir had entered Hr 
condition breken, he might ha 2VE ple 88 4 the 2 to have been upon 


condition without ſhewing any deed ; becauſe his intereſt was crc 


ated by the law. Co Litt. 225. b. 
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9, of tenant in dower, Co. Litt. 225. ba 
But the {rd by C/ ch eat, th ou zh his eſtate be created by the law, 
{hall not picad a condition to defzat a freehold without ſhewing it; 


becauſe the deed belongs to him. Co. Litt. 226. a. 
5. $3 a tenant by the curteſ ſhall not plead a condition made by his 


7 
wife and a re-e try for condition broken without {acwing the deed, 
for though his eſtate be Cre ted by laws yet the law preſumes that bs 


had the polfefſeon of the deeds 1 evidences belonging to his wife. 
Co. Litt. 220. a. 


(M. a. 15) Monſtrans, &c. By what Perſons, 
Aſſignees. | 


F; WW HERE 4 covenant is | annexed to a thing, which of it's 
nature cannst pas without deed at firſt, in ſuch caſe the 


aſſignee ought to be in by lead otherwiſe he ſhall not have ad- 
vantage of "the covenant ; ut where the covenant is not ſo, but 
FUNS with the eftate, the aſſignee ſhall have covenant without ſhew- 
ing any deed of alignment. Cro. E. 27% 436 ul. 37 ERS 


B. R. Noke v. Awder. 
2. A licence to leaſe land need not be ſhewn by aſſignee; for 


he does not claim by it any eſtate in the land, but it is merely col- 
lateral to the intel eff. cf the land, and only pleaded to excuſe the for- 
fciture of the leaſe ; and not like a releaſe or confirmation; for they 
give or transfer a right. 6 Rep. 38. Paſch. 3 3 Tac. C. B. Bella- 


.my's caſc.— Alias W alker v. Bellan my. 


3. Where the condition of a leaſe is, that the leſſee Hall not aſſign 
but by deed and not by parol, there he may plead the affignment 
without ſhewing the deed, an aſſignment by parol being ſuſmcient, 
it it * not pr. vided againſt by the condition. Ibid. 

In debt upon a Icafe for years by the ailignee of the reverſing 
it +4 a:hzned for error, t that he claimed by grant of the reverſion, 
and did not ſhew that it was by deed; and without a deed or fine 
a reverſion cannot paſs; and for this and another error principally 
the judgment was reverſed. Cro. C. 143. Mich. 4 Car. B. R. 


Long v. Nethercote, 


(M. a. 16) By Baily or Servant. 


- 


diſtram for 105. tax, and prayed aid of his maſter, and the 
plaintiff prayed that the defendant ſhew the letters patents by which 
his maſter was made collector ; and was not compelled to ſhew 
them; for the power of the maſter is the aft of parliament, which 
granted the tax, and not the letters patents. Br. Monſtrans, pl. 58. 
eites 22 I. 6. 42. 


N treſpaſs the defendant juſtified as ſervant F a collector to 


9 2. But 
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trauis for ; | ' | 
rent due to Of grant which was agreed; for there the deed is the effect of the 
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But - a 2. But where a man juſtifies as ſervant of another, or makes conu- 
man an ſance in repledin by reaſon of a rent-charge, he ſhall ſhew the deed 


a corporati- title, Contra ſupra. Br. Monſtrans, pl. 58. cites 22 H. 6. 
ON, OT other 42. | 

perion as | | 

bailitf and is not their bailiff, and has no deed for the doing it, yet it is good if the party, &c. agress to 
it; for it is not traverſable whether bailiff or not, if he to whoſe uſe, &c. agrees to it. Br. Travers, 
per, &c. pl. 3. cites 26 U. z. 8. | | 


3. A baily, or ſervant, who je, for a rent granted to himſelf, 
ought to ſhew the deed of grant. Br. Monltrans, pl. 125. cites 21 
E. 4. 50. per Brian. I 
S.P. For it 4. Bwly / a dean and chapter may muſtify- to cut trees to reparr 
up pra to or make the pales of the dean and chapter's park, w:th9ut ſhowing 

& f — = ” * : * — . © ; 8 ry = a 
. ſpecialty how he was made baily ; for he is but an officer or ſervant 
cut trees, to them, and fer their uſe. Hut e contra of them who cin mterc/t 
c but to from the dean and chapter, as à leaſe or licence to take trees, &c. 
be attorney \ a . 2 
. Monſtrans, pl. 113. cites 12 H. 7. 25. 26. 
<ey and fei ia, Kc. it mult be hy deed. Br. Corporations, pl. 31. cites S. C. 

He who fete, as ſervant of a c phαν ion and by their commande muſt ſhew deed; but i ſhall 
nat. Br. Corperations, pl. 54+ cites 7 E. 4. 14. and Trin. 10 E. 4. acc. ut fee ibid. pl. 50. cites 
12 E. 4. 9. 10. Contra per Littleton— If a man pleads the frankieniment of 2 dun ard opts ard tha: 
be entered fy their command, he muſt ſhew a writing of their command; by the beſt opinion. Br. 
Corporations, pl. 59. cites 18 E. 4. — of ſervant of mayor and commnalty. Ibid. 


5. If a man appears as bailiff 72 afſiſe for the defendant, the 


plaintitt ſhall not have traverſe, that ke is not his bailiff. Br. Bailic, 
pl. 9. cites 15 H. 7. 17. per Townſend. 

6. If there are 2 coparceners and one diſtrains, ſhe may avow for 

herſelf, and jz/7:fy as bailiff to her companion, and it is not traverſ- 


able if ſhe be balliff or not. Br. Baillie, pl. 9. cites 15 H. 7. 17. 


per Colowe. . 

7. A ſervant, &c. who pleads a releaſe, ought to ſhew it. Per 
Fitzherbert and Brooke. Br. Monſtrans, pl. 61. cites 14 fl. 
8. 4. | | | 

U 80 8. It is a maxim, that where a man is a ſtranger to the deed, and 
doth not claim the thing compriſed in the grant, or any thing gut of it, 
nor doth claim any thing in right of the grantee as bailiff ar ſervant, 
there he ſha!! plead the patent, or deed, without ſhewing it. 10 Rep. 
94. Hill. 8 Jac. Dr. Ley field's cafe, : 

9. In treſpaſs of carrying away trees; defendant faith, that long 
before the plaintiff had any thing in the place where, &c. one P. 
was feiſed in fee, andy indenture demiſed to J. S. the ſaid iſe, &c. 
excepting the wozd and underws:d thereupon growing ; habend. for 
the life of one A. and further covenanted, that it ſhould be lawful for 
the ſaid J. S. and his aſſigns to take neceſſary firelcot and houſebs:t, 
Sc. and defendant faith, that J. S. aſſigned over his eſtate to the 
ſaid A. and that he as ſervant took the ſaid trees for neceſlary fire- 
boot, &c. to be expended upon the premiſſes, and avers the life of 
A. and it was thereupon demurred, becauſe he juſtifies by force of a 

eUenant in an indenture, and does not ſhew the indenture, it being 
2 thing whici cannot be granted without deed ; and the plea wes 


held 
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ncid to be il! 1 adjudged fad the pla antiff, F#Cro. J. 291. 29%. 
Nic 1 9 Fac. B. R. Purfry V. 8 Mme 


10. In affault and battery, the defendant 1:i/lified as ſervant to 

J. 8. for that the 2 plaintiff came fil in the ſeveral frſchary of his 
55 3 - and ent being given lor thc defendant, a writ of error 
was broug ht and 2 exceptions taken. That whereas the de- 
fendant had intitled his maſter in his plea % er 2 the j+ veral 
piſchary by the king”s letters patents, he had not ACWn, that the king 
was ſeiſed of this ſcveral piſchary j jure co— and ſo it might be 
that the king had no power to grant it. That he did not ſhew 
the letters patents, which he ought to do, bal he derives a title by 
them: and a rule was given to ö ſhew cauſe _ the judgment ſhould 
not be reverſed. wy 15. Paſch. 23 Car. B. R. Jones v. Young. 
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(M. a. 17) By Bailiff, or other Officer of the 
| 1 | 


1. A man ay be bailiff of the king without patent. Contra of a S. P. Br. 
Baillie, pl. 


: . Mo s, pl. cites 33 H. 6. 3. | 
forrefter. Br. Monitrans, pl. 153. cites 33 3 2. But he 

cannot be /Þcr iff or ge _ without patent. cites 33 H. 6. 2. by the beſt opinion.—8. P. Br. Baillie, 
pl. 45. cites 7 H. 7. 


2. In treſpaſs the defendant may "__ by command of the king, 
though he be nat the king's bailiff, nor other officer, quod nota by 
award; and therefore it ſeems that he may do it without ſhewing a 


deed or writing thereof. Br. Monitrans, pl. 79. cites 39 H. 6. 


17. 
3. Where a man makes cognizance to diſtrain as bailiff of the He may he 
ba:ly of the 


king's manor, for rent or ſervices arrear, and prays aid of the king, 
king with-. 
he ſhall have it without ſhewing the patent how he is made bailiff; out patent, 


Decauſe he claims to the uſe of he king. But if he claims of the though he 
cannot be 


king to his own uſe, there he ſhall ſhew the patent, Br, Monſtrans, can. 
pl. 64. cites 15 H. 7. 17. — Br. Baillie, pl. 9. cites S. C.— Br. 1 


Aid del Roy, pl. 51. cites S. C. per Vaviſor. Br. Travers 
per ſans, 


&c. pl. 138. cites S. C. per Vaviſor.— A di reſs taken by one as baily who 7s nt bailiFis good, if 
the King agrees to it. Br. Travers per &c. pl. 4. cites 26 II. S. 83. Br. Baillie, pl. 1. S. P. For 
whether bailiff or not is not traverſable, cites 26 H. 8. 8. | 


Sy NE 


(M. a. 18.) By Ceſty que Uſe, Truſt, Covenan- { 81 | 


tor, &c. 


4 H E tenant of the land cannot plead a releaſe made by ceſty 
que uſe to the ſcoffee without ſhewing the releaſe, Br. 


Monſtrans pl. 61, cites 14 H. 8. 
2. A. gives land to J. S. and J. N. and their heirs, to the ub But upon 


Covenant 


„F himſelf and the heirs of his body, and for default of ſuch iſſue to ck 
| . | the 
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 unger e the uſe of B. and hs heirs; A. dies without iſſue, B. brings a for” 
Te meden; but the opinion of the court was prima facie, that he need 


ronger he 
Axe: ſhew not produce the decd, becauſe it belongs to the feoffees, and not to 


the deed. him. D. 277. a. Trin. 10 Eliz. Eſtoft v. Vaughan,—Cro. Car. 


297. : 
Mas pt. 441: Stockman v. Hampton. S. P. 
58. ſays it was fo reſo Ived 4 Eliz. B. R. In pies ding the gran: of an unt after the ſtatute 
of 27 H, S. to one te the uf fan ther in tarle, it was held per tot. Cur. that ceſty que uſe need not 


Mew the deed, becauſe it belon»ed to the orantee 3 os not to ceſty que uſe; but that he ought to 


Nu that it cus granted Fy « 2:4; but Walmſley contra. that he ought to fhery the decd, becaute the 
grant is not goud without ed, and ſo differs from D. 277. Etitoit's caſe, Cro. J. 217. Hill. 6 Jac. 
E. R. H: unt! insin (Earl) * M:! Id may. 


In A Cal ir D ON < 
tra for the reaſon above in D. 277. 4 and alſo h "ECT inet efty Que truſt has 7 ene ect) in lat ts; et pellen 
Carth. 316. Trin. 


4a £34% 


* +252 


1 b ? - 1 . 17 — * 3 _ . . # ” ” -t 
ef theo Geet » anda Ati, becaute 116 13 Tr N. eli ZY Praten 7 40 1 N08 41 N. 7 
ow hoc 


6 W. M. B. R. Reynell v. Long. 


8. P. and 3. Aud the court was likewiſe of the ſame opinion, becauſe the 
ako vecauie remainder night commence without deed, D. 277. b. pl. 58. Trin. 
Deelate 7:5 : 

„ 10 Eliz. pl. 58. 8. C. | 

te j* file of e, * \Q To th NR P ny 18 To /. * 2 fenant To dower, fen nt by ſtatute ſtaple or 
mercuant, who have a rent-charge er ended to them. Cro. C. 441. 442. Hill. 11 Car. B. R. 
Stocxman v. Hampton. | 


_ * 4. In a quare impedit, plaintiff intitled himſelf to a manor te 
Ma Which an advowſon was appendant, hat his father was ſeiſed and 
may. Covenanted (without ſaying per indenturam hic in Cur. prolat.) for 
Jo. 377- n: N A eGion to tand feilen to himſelf for life, remainder to the 
Stochman plaintiff, and tut his father died; tlie defendant demurred. Per 


. Hamp- 5 g 

tn Ed. it is good; for the plaintiit is net party or privy to the deed, 
ee 315. nor has a 50 to come to it, and 1 nas the eſtate by the 27 fl. 
. e - uſes , and now the deed property ings to the covenantee, and 
Lua;. — # P. 


ſo was the better opinion in D. 277. A that differs from the 14 H. 
8. 7. 8. and judgment was given accordingly. Nov. 145. Wel- 
by's caſe. 

5. In debt againft executriæ for 10 l. the plaintiff declared 29: 
an obligation conditioned ts pay 54. tn A. ts the uſe of AA. his daugh- 
ter at a tim? limited in a certain indenture, the defendant pleads that 
the indenture was made between her te ator and one F. S. by which 
the plamiiff enfeoffed F. &. te the uje f the t t flator and his heirs, and 
that the teftatiy covenanted to pay 54 to the plamtiff* within tw: 
months after the death of M. R. which IV, R. is yet alive. The 
plaintiff demurred, becauſe the defendant did not produce the 
incenture, but the court held that the plea was good without 1t, 
becauſe the defendant was Ongar to the deed, and it does not 


belong to him, but belengs ts the froſſtes, and ſhe has no means to 


enforce them to produce it, id the court will not impoſe an im- 
poſhdility, eſpecially ſhe being an executrix; but the pla intiff had 
leave to diſcontinue, Lutw. 481. Trin. 3 Jac. 2. C. B. Crotch 


v. Crotch. 


[ Sce Celtp que Truſt (F)] 


(XI. a. 19) 


de 1 me point, the tame obie Sion was made as by Walmſley ; but refolved con- 


le 


2; Cr 
K 


. wat 
F 
81 W 


a 
33 


FN 45 


e n 
e 


i 
10 
va of 
—W- 
£355 
"> 
3 
6 
+ 
AY 
WE - 


JS oe 

2722 ͤ VT 

C77 
7 


3 R n 
W 


I. 


M 


* 


5 . DD) 7 * 4 R N A; 
FT kr —— ON R 9 8 CCC 
e e W Rs $ » 9 2 3 
525 9 — OT rt oy AR fe IE IN ; *. 1 rr 

8 n * R Err SI BL ; — 
. n 
- 


r 
Os * A 
R 


Faits {or Deeds. 82 


a 
(VM. a. 19) By Corporations and their Gran- 
rs, &C. 


I. FX 21 a particular man claims an evemgtian by a charter made to a 
corporation he muſt ſhew it, per H: „ J. ſays it has been 


a judged. Roll. Rep. 296. in the cate of Buckham v. Dun- 


dridge, 
. Plainti f IN ejectment declared of a ledſe made to him by a S. P. Ow. 


ales by indenture, without ſaying hic in curia prolat. it is not 36 gt 
good. 1 Bu, is. 119. Paſch. 9 "Jac. St. John' 1's Coll. Oxon v. Ld. B. Thur- 


Norr 5 alias Clerk v. Hannes. den cala 
3. But if a leaſe fer years had been made 0 à4 corporation, who 


cannot take without deed, and they granted it ever, the grantee 

miziot haue intit! 2d himſelf without ſhewing the deed; becauſe the 

leaſe of the thing in its nature might have paſſed without deed; 
} 


1though the perlons who took it coul. not take it without deed, 
Cro. J. 110. cites it as fo ſaid in caſe of Predyman v. Wodry. 


[ See (Ma 11) —Corporations ] 


(M. a. 20) By Perſons that are in oy Deſcent. 


7, E, who is in poſſeſſion by deſcent, ew” not ſhew ſpecial 
ty. Br. Monſtrans, pl. 65. cites 24 E. 3. 52. per Cur, 


(M. a. 21) By Deviſce. 


TY mortdanceſtor, the tenant intitled himſelf by deviſe, by Ibid. pi. 
te/tament of the anceſtor, of whoſe ſeiſin the defendant de- 252: cites 
manded, and this by cuſtom of deviſe, and Belk. challenged, be- ay agg < 
cauſe he does not ſhew any thing of the deviſe, & non allocatur ; cites 5 H. 6. 
becauſe the teſtament does not belong t5 the tenant, but to the executors, 2. Fer 
quod nota bene. Br, Monttrans, pl. 102. cites 40 Aſſ. 2. — 1 


negatur. 


(M. a. 22) By Diſſeiſee. 


I, 2 ISSEISEE cannot plead a relzaſe made to the difſeiſer 
without ſhewing it ; nor e contra, Per Fitzherbert. Br. 
Monftra: us, pl. 61. citcs 14 H. 8. 4. 


(M. a. 23) 


+ 
824 


. 22 


ngument. 
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© 
(AI. a. 23) By Grantee, Leſſee, &c. 


1. JN debt upon leaſe for years by indenture, the plaintiff may 
count without the indenture; for the leafe is the effect and 

not the indenture; for variance between the writ and the inden- 
ture for this cauſe was agreed not to be. material. Br. Mon- 
ſtrans, pl. 20. cites 44 E. 3. 42. -—-- Ibid. cites 4 H. 6. 7. con- 
tra per Babbington. But Brooke ſays, it ſcems the law is contra 
to Babbington. | | | 
2, In wa/?, it was admitted that if a man leaſes for life, and after 
by * aſſent of the ee mates [very to another in fee, and the leſſee 
dees tua, the feeffee ſhall have waſ? as affignee, without ſhewing the 


deed of grant of the reverſion. Br. Monitrans, pl. 24. cites 46 E. 


3- 25 


altenee of him in reverſion, he may plead a condition without ſhewing 
deed.* Br. Monſtrans, pl. 31. cites 7 H. 4. 16. - 

4. So upon a leaſe for years rendering rent with condition of non- 
payment; the reaſon ſeems to be becauſe it is of a chattie, Br. 
Monſtrans, pl. 31. cites 7 II. 4. 16. | 

5. If tenant fer years in whom there is privity pleads: a releaſe, 
he ſhall ſhew the deed. Br. Monſtrans, pl. 61. cites 14 H. 
8. 4+ | : 

6. A leaſe was made by A. to J. S. and afterwards A. made an- 
ether leaſe to IT. R. ts begin aficr the determination of the leaſe made 
ta J. S. In ſecond deliverance brought exception was taken, that 
the plaintiff had conveyed to himlelt an intereſt of a leaſe made by 
A. to W. R. which is made by name of the reverſion, and to com- 
mence after the firſt leaſe made to J. S. ended, which is alledged te 
be made by deed indented, and that therefore the plaintiff ought to 
ſhew the .indenture, and the rather for that the validity of the 2d 
leaſe depends upon the validity of the firſt leaſr, ſo that to make the 
ſecond leaſe good, the plaintift mult ſhew the firſt to be good, and in 
order to that muſt ſhew ſuch deed, notwithſtanding it was made to 
J. S. and not to him. But the exception wes diſallowed. Pl. C. 
147. &c. 3 Ma. Throckmorton v. I racy. 

7. Ejeciment was brought by leſſee tor years, defendant pleaded a 
bargain and ſale made to him in tee by indenture inrolled within 6 


months, ) which he was ſeiſed till-leſjor diſſeifed him, who leaſed 
after to the plaintiff. The plaintiff rep/zed that the bai gain and ſalo 


was upon condition, which was broken, abſque hoc that the leſſbr dit- 
ſeiſed, &c. Defendant demurred and for cauſe ſhewed, according 
to the ſtatute, that the plaintiff in Eis replication did not ſet forth 
the ſaid zndenture comprehending the condition, and after good debate 
and conſideration of the matter in law, it was adjudged for the plain- 


tiff. Mich. 35 and 36 Eliz. B. R. 5 Rep. 74 Wymark's caſe. 


Alias Dun v. Low, 
| | . 


3. It is ſaid for law that where an eje&tment is brought againſt 


4 7 / tee 
tion 
01 „1 


ance to 


EXECUTE 
Voids ; 
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he nee 
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8. A man claims from a zrantee of a patentee c a hundred, in 
. + S at s — I 
which was a leet; he muſt ſhew the deed, if he avows for an amer- 
ciament in the leet. Cro. El. 245. Porter v. Gray. 
. . — . * . 
9. Plaintiff declared of a /eafe by baron and fee, and ſhewed it not 
to be by deed, yet it was held well enough; for it may be intended 
a © ; 3 6 
by deed, though no declaration thereupon; and though it be with- 
out deed yet it is well enough, at leaſt during the life of the baron 


and it is a leale from them both during that time. Mich. 27 and 


28 Eliz. B. R. Cro. E. 438. Bateman v. Allen. 


10. In treſpaſs, defendant, who was under leſee of the patentee of = eB 317. 
=_ of the term, juſtifies under the leaſe by patent from the king, here we 
er tot. Cur. he ought to have pleaded hic in curia prolat. and for var: f 


this omiſſion the juſtification is not good, and judgment pro quer. P£tnce. 


: D 11 * * 7 
1 Buls. 154. Trin. 9 Jac. * Layfield v. Hellicar.— 580 + of the 516. * 
0 . , E * = . * 
J ſce of patentee, per Periam J. but Rhodes contra, Godb. 112. pl. Brown- 
133. Mich. 28 and 29 Eliz. Anon.—Sty. 15. P. 23 Car. B. R. low's eve. 
Jones v. Young; S. P. But where the &ing comes to the land 1 Ero, . 
; | pa : x * 217 
en le poſt, his grantee need not ſheww it; for by intendment the adjudged 
king had it not. Cro. J. 109. Hill. 3 Jac. B. R. Predyman v. in the Ex- 


'F | chequer 
WW odry. 5 
: | | upon error 
— . 7 Ld * . 8 ; : ; 
atlizaed, that he being {a7 , his plea was good, But it was held, that he deriving hrs tits 
from the patentee, nd by a7 . /rw but by {5 command, he mult make profert as well as one that 
claims as afſignee Cro. J. 360. Rolls v. Boulton, S. .. 
＋ lenk. 508 pl. 80.2 1 5. Pl. 
* * 4 Y 
PI. . 77. h. Per 2 Juſtices contra. unleſs the King 8 grantee grant! — all * inter n, by which 


the patent belongs to the grantce ; otherwiſe in grant of parcel only. D. 29. b. pl. 200. Hill, 28 H. 


5. — 1 Every purchaſor of the king of abbey lands comes in en le poſt, and he that comes ia en 12 
5 ſnhall not de jnforced to ſhew the deed or writing, by which he, after whom he comes in, was 
1 * j 0 * 83 J , | 

of, charged of ti; C3s Arg. 2 Rull. Rep. 253. 


11. One poſſeſied of a grand leaſe makes an under leaſe, under U 84 | 
lee makes a leaſe, and his tenant covenants to repair; in an ac- | 
tion of covenazt on the breach, he need not ſet out the original lraje 
or mean offermm. nts. Cart. 31. Gold v. Barnſſy. 


[ See Prerog. (Y.c. 2) Que Eſtate (D) ] 


„ 


(M. a. 24) By Grantce of a Chattel. 


2 W HERE the lord of B. and his anceſtors, &c. time out of Br. Pre. 


mind, have had fo!dage of beep for their tenants in B. and ſcriptien, pl, 
S- CITCS 


he grants it to W. N. for 4 years, it is good, and W. N. may 56 
Juilify without ſhewing writing of the grant; for he need not 


| [becaule it is] but a chattel. Br. Monſtrans, pl. 166. cites 1 H. 


7. 24. 

2. A. who was the true and rightful patron granted the next avaid- 
ance to B. and after B. made C. and D. His executors and died. The 
executors granted it to J. S. and all their intereſt in it; the church 
voids and J. 8. brings qua. imp. & avers this to be the next avoid- 
ance, but does not ſhew the /iteras te/tamentarias of B. and it ſeems 
he need not for though the executors never proved the teſtament, 


Vol. XIII. FH yet 


pl. 77. cites 
3 need no t ſhrew the warrant, 


Faits [or Deeds.] 


yet the grant ofthe avoidance is good, and is an arten 
in law. D. 135. pl. 13. Mich. 3 and 4 P. and M. Smichley v. 


Chomeley. 


(XI. a. 25) By Lord by Eſcheat, &c. 


ORD by eſcheat ſhall not plead a re/-aſe made to the dit- 
.. ſeiſor by the difleiſee without ſhewing it. 10 Rep. 93. in 


Dr. Leyfield' 8 cas. 
2. Grantee of a next preſentation Tas out! awed, and the church 


became vacant. The lord of the manor, to whom the goods, chat- 
tels, &c. of outlawed, &c. perſons were granted by hoerers PRO, 
brought qua, imp. and it was reſolved, that the plaintiff being cu /- 
Pal, and not privy to the grant in any wiſe, need , ſhewe the tows 
of grant to the perſon outlawed. Hob. 302. Mich. 17 Je c. 


H and V. Shelley. 


[Se Es 1 : 


(M. a. 26) By Lord, Meſne and Tenant. 


WW HERE there is lord, meſne and tenant, the tenans may. 


plead a releaſe, m made by the lord to the mejne without ſhew- 


ing it; for thts amounts to hors de fon fee. 


Cites LE H. 8. Ls 


2. $5 where the lord or meſne has granted „. s ſoigniory or me/- 
anal; cover, &. to which he attorns, and does not thew the deed; 
for this gres in his diſcharge 5 and it does not belong to him, Sd 
he has no mcans to come by it. Br. Nonſtrans, pl. 61. cites 14 


8. 4. 


Dr. Monſtrans, pl. EI. 


[ 85 ] | (X. a. 27) By Officers. 


. entry ints a houſe as under eſcheater, ſhal! 


Kiffe 


1. FE WHO 7 
ſhew the commitlion, by which the elcheator commanded 


him to do ſo. Br. Monſtrans, pl. 92. cites 22 Aſſ. 57. 


- 78144 8 
8. P. ibid. 2. A . ri, or bailiſf ſtbamn and krinon, Who makes an arre/!, 
Contra of a ſervant of the ſhe rift, &c. 


I. * 
who 15 10 t 1 Ori CT Kn Sean. IF I. NLOUITEnS) pl, RAY cites © | 


per 
ht. 
Red: C: [. &. 16. and 21 . 7 23 3 * 
1 7 
2 it dhe 18 
fore he may d it by command of the ſner iti v ithout a precept in writing and the party ought t 
obey. Loi 12 63: 8. FP. cries 14 II. 7. "A 


3. An under-collector need not ſhew records, per Choke. Br. 
Monſtrans, pl. 127. Cites 21 E. 4. 50. * Tre ba 


Sp an. > be 


Br. 


IP 
1145 


pl. 11. cites 35 H. 6.8. 


4. Tr efpaſs of irnupr tfonment ; the defendant 750 Red rs ſervant of a 


710i ce of peace, 10 arreſt the plaintitt, who was mak! ＋ 4 riot in Pre- 
{ence of tac juſtice, and good, without thewing precep: in writ- 
ing; tor, 2 preſentia Tfticiar! contra in ni julticiar. Br. Mon- 
ſtrans ;, Pl. 63. cites 14 H. 7. 8. 

5. And a ſheriff, veho has a capias, need not hew the capras to the 
party when he arreſts him. Br. Monſtrans, pl. 63. cites 14. . 
7. 8. | : 

6. For he is an officer known. Nota, Br. Monitrans, pl. 77. 
Cites 21 H. 7. 32. 


(M. a. 29) By Privies. 


PRE» PASS of goods taken, &c. the defendant Ji fd, 8. P. cited 
becauſe he was mayor of M. and the vill has goods of ,s in Pl. C. 81. 

by grant of the king and he took them as goods of the outlaw, as e 1 
mayor; and after was removed, and another made mayer, judgment! - 5 
and the plaintiff demurred, becauſe he did not tnew tie patent; and Strange an! 
per Danby and Moyle, he need not as here, for now this e 5 Crocker. — 

0 S. C. cite! 
— and the patent belongs to the new mayor. But co. id net: in 
inte reſt 1 is determined, and the patent belongs to hunje!f;, there he - ſh Nall the caſe of 
ſhew it. And per Danby, he ihall ſhew the deed in the principal Teng 
caſe : therefore quære, for adjornat. Br. Monſtrans, pl. II. cites 
35 H. 6. 8. | | | 
2. A manhas a rent for term 5 repro s life, and ceſiy que ve "ae 
he ſhall ſhew patent; contra, Where the remainder 9 the fe me rent 1s 
over in fee ; ; for this belongs to him 1n remainder. Br. vonſtrans 


Morton Ys 
1 [Cy 


3. So of a parſon who has a rent in fee, and permutes or reſi us; 
for the deed belongs lo the new pores... Br. Movuitrans pl. 11. cites 
35 i. 

4. He who is privy as Ie Hr years, feefſoe, &c. cannot plead 
a deed without thewing it, Br. Monti pl. 61. cites 14 H. 
8. 4. 

5. A remainder man ſhall not plead a rel aſe made to the tenavt fan Co. Lite. 
liſe, without ſhewing it; and ec it dees not belong to him; nor las 267 b. be. 
he means to come at it. 10 Rep. 93. b. in Dr. Leyhelc's caſe. Cue ther 


Are Pri\ Ti 


— 


in eſtate. 80 of a confirmation to tenant for lite, remarider 19 ànot her in e, Litt. S. =. Becauſe 


he is privy un eſtate. Co. Lit. 317. b. 


[ Sce Beverfion (5) ] 


12 (M. a. 29) 


ar 4 


* 0 
a 


p „ erties 5 eG 
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(II. a. 29) By Strangers. 


1. Gave land 4 B. in fee rendering rent, and ta re-enter for nen 

* payment; afterwards B. leaſe: {t> C for a term of years 
rendering rent; he rent payable to A. was arrear, by which be en- 
tred and ted C. Now C. ſhall be diſcharged of his rent againſt 
B. and ſhall /ay that his eftate is defeated by the condition as above, 
and that by reaſon of the rent arrear he is ouſted, and ſo his eſtate 
defeated, &c. without ſhewing the deed of the condition. 45 E. 3. 
8. b. pl. 10. 

2. He who is a flranrcr to the releaſe cant plead it without 
ſhewirg it, as it ſeems. Br, Monſtrans, pl. 41. Cites Littleton, tit. 
ſtates accordingly. 

3. As in debt againſt N. who m_ that the obligation was made 
by him, and by a feme who took E. to baron, and the plaintiff by the 
deed which he ſhewed had releaſed to E. all actions, &c. Br, Mon- 
ſtrans, pl. 41. cites 11 H. 4. 30. 

4. Ferrieden, the tenant ſaid that A. was ſciſed and leafed to hin 
for life, and after granted the reverſein to Leven, and hut of them re- 
leaſed to the other three, and after, one of the three releaſed to the 


other two, and ſhewed all the _—; ; and fo it ſeems that he ought 


to ſhew a deed to which he is VE if he pleads it. Br. 
Monſtrans, pl. 42. cites 14 H. 4. 

5. In precipe quid reddat the te off made default after default, 
A. came and ſaid that T. was ſeiſed in fee, and leaſed to the tenant 
for life, the remainder to him in fee, and prayed to be recetved, and 
did not ſhew the deed of remainder. And the opinion of the court, 
except Priſot, was, that he ſhould be received without ſhewing the 
deed ; for he 15 ts affirm the poſſeſſion of the tenant, and this by de- 
fence. Br. Monitrans, pl. 12. cites 35 H. 6. 31. 32. 

6. But quare in formedon, in remainder or u, where he 1s to 
recover the land; there he thall ſnew the deed of remainder. Br. 
Monſtrans, pl. 12. cites 35 H. 6. 31. 32: 

7. And the tenant ſhall have aid 5 7) Him in remainder, Se it 
ſhewing the deed and a fortiori here; tor the deed appertains to the 
tenant for life during his life, and not to him in remainder. Er. 
Monſtrans, pl. 12. cites 22 0. . 

8. And it ſeems, that he may make title in aſſiſe by ſuch remainder 
without ſhewing the deed ; but there the remainder Was executed, 
Br. Monſtrans, pl. 12. cites 22 H. 6. 1. 

9. In debt upon an obligation, that A. ſhall ſerve the plaintiff for 
ſeven years, the defendant ſaid that A. ſerved from the day, &c. till 


ſuch a day in the ſeventh year, when the plaintiff diſcharged him 


out of his ſervice: and a good plea without thewing the deed of diſ- 
charge; becauſe the condition 15 put in the deed, and alſo the de- 
fendant is a ſtranger to the ſervice, and was not ſervant, but A. was 
the ſervant. Br. Monſtrans, pl. 119. cites 10 E. 4. 15. X 
IO. 
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| » 0 8 . 9 
10. A feme ſhall have dhber of a rent-charge without ſhewing Oro. C. a3 5 
the deed, becauſe the deed does ut belong to her. Arg. Pl. C. 40. mr cole 
2 178 . 4 ; 10 \ * of Gray v. 
in the caſe of Wimbith v. Talboys. 55. S. P. Per Montague Fielder. | 
Ch. J. Arg. 81. b. S. P. in the caſe of Partridge v. Strange. 
11. Where a deed is pleaded in diſcharge, and the party does not dnn in 


make title under it, there is no need of prolat. hic in Curia. Mo, %, may 


ö 1 1 42 | ce 
870. Brown v. Goldſmith. ple 7 
; ; | ba, o without ſhewing it. Cro. E. $63. in, the caſe of Brome v. Carr. 10. Rep. 93. in Ley - 
ficld's cuſe. For this is an <ettate gained by a in lu, 94. D. 101d. The tenun— by cur = 


teſy mult ſhew the releaſe made. to his wite, for though his eſtate He created by the law, yet the 
deed belongs to him, and he had it in his power; for being made to his wife, he may detain it 
l during his liſe. 10 Rep. 94. in Dr. Leyficld's caſe. Co. LiK. 226. a. 


12. It is a maxim, that where a man is a ranger to the deed, [ 87 ] 
/ and dth not claim the thing comprized in the grant, or any thing out . 4 
Fit; nor doth claim any thing iu right of the grantee, as bailiff or ſtrans, pl. 
ſervant ; there he ſhall plead the patent or deed without ſthewing it. 61. cites 


_ x | Seld's cole 14 H. 8. 4. 
> 13. But when he claims the thing, or any right or intereſt out of j. that 
E | it, or juſtifies in right of the grantee, he muſt thew the firſt grant. 2 a 
Ibid, ranger, 
| who has 
1 14. A; ſecond grantee , a rent-charge mult ſhew the firſt grant, Ry, 
; and ſo mult his baily. Ibid. is to take 


© 15. And the grantee of the rent-charge ſhall not plead the re- ee eee 
= » . 6. a _— p . - 2 4 Ce 

3 leafe of the diſſciſee to the differſor without thewing it; for though he and za; 22 

claims not the land of which the releaſe is made; yet he, that hath mon: t» 


rent out of the land, hath right in the land, which by releaſe of all © L; 


X his right ſhall be extinct, and therefore mult ſhew the deed. Ibid. — 

£ without ſhewing it. He that is party o frivy in eſtate or intereſt, or he that ji, inghe right 
4 of him that is party or privy, all plead a deed. Though he, that is privy, claims enly part of t9e 
h nu fate; yet he ſhall ſhew the original deed to the court. 10. Rep. 92. Dr. Leyfield's caſe. 
ly ——0.4. ibid. — By juſt:fring under the right or intereſt of his maſter, it ſeems he meddles with 
— the tith, and therefore muſt ſhew the deed, without winch he cannot juſtify, and it was his folly to 


iuttify under one, who could not or would not ſhow the deed. 9 Jac. B. R. Cro. I. 291. Pur- 


frey v. Grimes: 2 Mod. 64. S. C. cited in the caſe of Stubbings v. Bird, 
10 16. If land be martraged upon condition, and the mortgagee (in 
. poſſeſſion ſuppoſe) tcajes the land for years, reſerving a rent, and aſ- 

terwards the cendition is performed, and the mortgager re-enters ; the 
it leflee, in an action of debt for the rent, ſhall plead the condition, 
S and re-entry without ſhewing the deed. Co. Litt. 226. 
8 17. One need not produce a deed of rcleaſe in pleading, where it“ = C. 

| was to a * third perſon, and he + claims nat under him, nor has any a 

er means to come by it, Per Levinz. J. 2 Show. 418. in the caſe of mortan v. 
a, 7 Howard v. Denham, : 3 8 
7＋ 231. b. D. 174. 18. 3 Le. 83. Carver v. Pinkney, 
ill 18. But, where a“ ſervant juſtifies by leaſe of tythes made to his * Br. _ 
nl 7 Y rans, pl. 1 
4. mater, he ought to make profert. Cro. J. 360. Rolls v. Bolton. ce ay 
| | H. 6. 8. Per Moyle and Danby 
8 
as 
A 


H (M. a. 30) 


>) 


Sa deat nn 


eee 
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(M. a. 30.) By Tortfeiſor. 


1. Tortfeiſor, who cannot make title, may plead a decd with- 
out ſhewing it, per Fitzherbert and Brook. Br. Mon- 


ſtrans, pl. 61. cites 14 H. 8. 4. 


(M. a. 31) Monſtrans. To whom. 


I: F N pracipe quod reddat againſt S. he pleaded that R. was 

| tered, and infeorfed him in mortgage, upon conatiion of payment. 
of Certain money at a day; and that R. paid the money at the Gay and 
entered, judgment of the writ. Exception was taken, becauſe he 
ſhewed no deed of the condition. But ruled that he need not ſhew 
the deed for two reaſons. 1. That he ought not to ſhew any deed 
to the demandant, becauſe he is a ſtranger. 2. It might be when R. 
paid the money, and the condition performed, that the deed was 
rebailed ta R. and fo the plea was adjudged good, and the writ 
abated. Co. Litt. 226. a. © 2M 


[ 88 ] (XI. a. 32) Profert or Monſtrans, Aided or Cured 
. by what. _ 


Defendant 1. F HE want of profert may be made good by the $a lle 
" £4" PRA ether party. Pl. C. 230. b. 4 Eliz. in the cafe of Williams 
2 { thr "A 8 T. Barkley. 


Plaintiff - 
: Man. 


had judg- | 


ment; yet upon error brought for want of a profert the judgment was reverſed. Trin. 2 Jac. B. 


R. Cro. J. 32. Dawbeny v. Baniſter. 


2. In replevin, the defendant juſtified as ſervant to J. S. as in his 
freehold, and the plaintiff conveyed as patentee for years from the 
queen, without making profert, and traverſed the freeholl of J. S. 
It was held by all the juſtices except Walmſley upon a gener! de- 
murrer for the not making profert, that it was but matter of form, 
and not much material. For it was an inducement andy to the traverſe 
and not traverſable, and may be amended: and they ſaid, that Fe 
defendant makes nv defence, and there wants an averment, the Words 
(Hic in curia prolat.) may be amended and inſerted; for the truth 
of the matter appears, and in this caſe the letters patent are not iſſu- 

able. But, Periam ſaid, that if ſuch plea had been in an avowry 
when it was 7//uable, it ſhould be otherwiſe, and it was adjudged 
accordingly for the plaintiff, Cro, E. 217, Hill. 33 Elz. B. 

R. Vautry. v. Aplen. | | 
7 3. In 


: As in the grant of an advowſon, where the i{/ue 
ren, and fo was taken on a lateral matter. Hutt. 54. Lighttoot v. Brigat- 


Faits [or Deeds. ] 


3; In replevin, the defendant avorved for rent Franted 12 E. 2. 
but did not EW the deed. The plaintiff demurred generaliy, and 
the court held, that the want of hie in curia profert is matter of 
{ubll: Ce; and not aided ! 5 the ftatr 7 EA Zo 7. 7 r TCH raul 


RN „ N N 
GEMUTYTET, Mo. 885. Trin. 13 The: "Hes Ul V's Balke! VII. 


Jevons v. H 

4. In treſpaſs of breaking his cloſe, the defongant” uit: , be- 
cauſe it was ole free! Ie old of J. S. and that he entered by hts come 
mand, The plaintiff faid that the place where is cult mary lands, 
parcel of the manor of D. &c. and demmable by eopy at will in fee; 
that W. R. was ſeiſed in ſge according to the cuſtom, aid died 


ſciled ; and that the Lu deſcended te A. and B. tun daunhiers as 
heirs of the ſaid V. R. and that, at ſuch 2 court, danintis once! 
eis, &&, habend', &c. to them and 7 
ſeiſed in fee, at nd demiſed to the lnti f. Iſue Tas jomed upn a 
claterul inaiter, and verdict for the plaintitt, It was moved it 
17ctt of jude ment, becauſe the plaittitt did not fhew the grant, an 
t he ſhewing that A. and B. were ſeiſed in fee, w (UROL {he vin; 
hs wi was not good; aud 2 nat opinion was all tae Curt, that 


. 7 P » | 
. + . + 44. - . 1 1 * 1 — - P - 
h, on [2 + 4 Jy Vile 40 2 * the 411 2 

4 Py 


the Pin Was not good 13 but Hide. Jone 417 VV nMitioc: con- 
ceived, that it was at a 22 in the forms 7 the us ve bets 
taken upon a collateral matter, it was helped by the ftatute of jes fails ; 


whereupon it was adjudged for the plaintiff- Ci. E. 105. Paſch. 
6 Car. B. R. Shepherd's caſe. 

5. 16 and 17 Car. 2. 8. After verdict, as ment hall not be 
ftatd on revs: ſed for default of aliedgin 77 the bringing ants court any 
band, bill, ir 5 her decd mcontioned in t. e plea; lings, or of any titers teſ- 
ramentary, ar of Qarnini/t ration. 

6. The plaint. ff declared of tating, chajing, and actainins a cio 
for the ſpace of B hours, the n nt pleaded that J. 5. Ws pa- 
tontee If 4% the eftrays within the manor of H. by which he was f9j- 
leffed of all eſtrays, c. and fe being f7iolfed, the heifer ¶ juvenca] 
rel. wed, being oy eftray, CAME into the ti12a07r 3 by — hich he, as ſer· 
vant of the faid I. S. took and chaſed the heifer [JUVEncam | 
aforcfaid; which is the fame taking, &c. and detuined her till re- 
plevied by the plaintift. 1 was taken to mne bar, for not 
producing the patent, ſed non allocatur; becauſe no advantage can 
be taken of it but upon heel. demurrer. But the piuntit had 
judgment for the variaace between the declaration, Which was 


[vaccam) and the plea which was (juvencam), Lutw. 1353. Hill. 


*- 


2 and 3 Jac. 2 3. Mcllor . Bocking. 


7. In debt on bond in the grand ſcions of Wales, the tit in 
his declaration omitted the making of a proſert, &c. and judgment 
was for the plaintiff. This was athgned in error 8 the court 
held it only matter of form, of Which no advantage could be rasen * 
after verdif, or on at gener demvrrer, and therefore athrmed the 
judgment. 2 Salk. 497. Mich. 4 and 5 W. & M. B. R. Saliſ- 

bury v. Williams. 


S. P. Ga . Trin 31 Elz. 3. Lee v. Curyeton, t S. P. Sid. 24%. 


Car. 2. Whiteman v. Miles. 


H 4. 8. Attn 1/7 anyr 
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8. Adminiſtrator brought debt upon a bond — to the inteſtate 
ſetting forth that he was adminiſtrator to J. S. and that the defen- 
dant did not pay to the teſtator in his life, or to him [the admini- 
ſtrator] ſince J. S's death. [The defendant pleaded] non off fac- 
tum and verdict for the plaintiff ; exception was taken] that it did 
not appear that adm: nity ation was committed to the plaintiff. J. And 
per Cur. that would be a fatal exception upon demurrer; but is 
helped by your pleading over, whereby you admit him capable to fue. 
6 Mod. 135. Paſch. 3 Annæ, B. R. in the cafe of Adams v. the 

tertenants of Savage. 

9. 4 aud 5 Anne, 16. helps fuch o omiſſions unleſs ſpecially de- 
murred to: and that al! /? atuute's of jesfails ſhall extend t9 et by 


canfeſſion, Fc. 


See more matter of Monſtrans or Profert of Decds, under the He-ag 
1 ngs at the ſewer al titles throughout the work. 


(N *Y Pleading Ain ef? Faftum. By what Perſons. 


Br. Com- 1. A franger ſhall not ſay non eſt factum; but a privy may. 


_ Br. Non eſt factum, pl. 18. cites 28 H. 6. 6. 


Se, a ſtran- 2. A ranger to a der may plead ne releſſa pas; but a party to 


"fad the deed muſt plead non eſt factum, if he has nothing to plead to 
by the deed, avoid his deed ; but where. he has matter ſufficient to avoid his 


Br. Es- deed, he may piead ne releſſa pas ſpecially. 2 Buls. 55. Mich. 10 
em * Jac. B. R. Richardſon v. Þiltell. | | 
Cites xy 6. 18. 26.————]bid pl. 6.-———But contra per Strange. pl. 22. cites 20 H. 6. 7. 

A ſtranger ſhall not ſay niert co::priſe, but nc enfer ff pas by the deed. Br. Eſtranger al. Fait. pl. 
2. cites 25 H. 6. 6. —50 he may ſay ne grant pai, or + ne charpe pas by the deed, and ſuch 
uke. Idid. pl. 4. cites 42 E. 3. 1. So * e pars. Ibid. pl. 6. cites 2 H. 4. 20. 21.——So 
ne 1 pas in caſe of a leaſe for life to defendant, remainder in tail to the pla intiff, - But in the 
ſame caſe »: en, aſſ by the deed was held no goo 4 pen as that caſe was. Ihid. pl. 7. cites 2 H. 4. 

22. S. . For though the leaſe was with ut deed, yet it was good. Ibid. pl. 9. Cites < H. $- 1 

o Ibid ike Cites 24 E. 3. 37. per Thope.— —t Ibid. pl. 14. cites 37 Aſſ. 16. 


Br. E 4 3. None but the party himſelf, his heirs, executors, or admint- 
Fans, pl. 4. ſtrators may plead non cit factum. Per the Ch. J. and Powell J. 


| On 43 5 Lutw. 662. Trin. 11 W. 3. C. B. Robinſon v. Corbet. 


3. 1.— pf. 
17. cites 2 E. 4. 1. 


Mod zii. 4. A feme covert may plead non eſt fackum to a bail bond given 
„ by her to the ſheriff who arreſted her, and it ſhall not eſtop her. 1 
Salk. 7 Mich. 3 Annz, B. R. Linch v. Hooke, 


[See Stranger. (F)! 


fa err 


en 
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(N. a. Pleading non eſt Factum. In what 
Caſes. 


J. RAY ISHMENT of ward brought by executors inaſmuch 
| as the anceſtor of the infant held of the teſtator in chivalry, 
&c. the defendant ſuid, that the t:/fater by deed infesffed the anceſtor 
of the infant in fee, to held of the chief lord; and no plea per Cur. 
without giving cane to the plaintiff; and fo he did after; and then 
they were at iflue upon Not the deed of the teſtator; quod nota, 
flue upon a deed, which touches frank-tenement, taken in action 
perſonal, which demands only a chattie, Br. Raviſhment de Gard, 
pl. 8. e Ih 4-23 © - = | 

2. Debt was brought againſt an abbot upon an obligation of his 
predeceſſr, where it was doubtful if he was abbot or not, becauſe he 
was elected by 10 monks and put in by the viſitor, and another was 
elefted by 14 monks, and the abby paſſed by election; and the perſon 
that was elected by 10 made the obligation; and it is not there 
agreed if he ſhall plead the ſpecial matter and conclude judgment 
ft actio, or if he ſhall fay not the deed of the abbot and covent 
generally, and give the matter in evidence or plead the matter and 


Conclude, and fo not his deed; for no judgment. Br. Non eſt 


Factum, pl. 3. cites 9 H. 6. 32. | 

3. But it was held there, that where an abbet ar parſon is inducted 
erroneoufly, and makes a grant or obligation, and after is deprived 
or dereignecd for pre-contratf?, or ſuch like, it ſhall bind; becaule he 
was an allet or parſon in poſſeſſion; but an uſurper who uſurps 
before inſtallation, or inſtitution, or preſentation, wacre another 
abbot or- parſon is rightfully in poſſeſſion; or if one enters and 
occupies in the time of vacation wzrhort any election; the deeds of 
ſuch are void. Br. Non ett Factum, pl. 3. cites 9 H. 6. 32. 

4. A. is bound to F. S. where there are two F. §.'s and the con- 
trary J. S. gets the bond and ſues it; the defendant may jay that he 
ſealed and delivered the deed te the other F. S. and not to the plain- 
tiff; judgment if action; and ſhall not be compelled to fay, non 
eſt factum. Br. Noſme, pl. 65. cites 12 H. 6. 7. 

5. In debt upon obligation under the covent ſeal, net the deed of 
the abbot is a good plea; and /% of not the deed of the covent ; but 
not the deed of the abbot and event is double, Br, Negativa, &c. 
pl. 31. cites 14 H. 6. 16, 17. | 

6. In treſpaſs, the defendant pleaded a releaſe bearing date after 


the treſpaſs, and pleaded the primo deliberatum ſuch a day after, abſ= 


que hac that he is guilty after the ſaid day; and a good pleaz and 
the plaintiff may well ſay, non ef? fattum, if all be in one and the ſame 
county, Br. Treſpaſs, pl. 33. cites 34 H. 6. 5. 

7. In recordare, the defendant pleaded againſt the plaintiff, not 
the deed of S. aſter time of memory; and it was held negative preg- 


nant, Br, Negativa, &c. pl. 35. cites 39 H. 6. 7, 8. 


8. In 


K» Bi a4 
AG 24> 


s if in debt upon an obligation, the defendant pleads that at the time of the mal 


14. 
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5 i 5 © : ; 
In dedt on 8. In alt 6 afes where the defendant conf; «ſes once uh deed, and 
4 Fr de- after ct ould avord it by a malier, WC miukes the wee: def afable 

end an i, | bo 1 
pleaded that and net void, he ſnall never ſay, not his deed. Mo. 43. pl. 132. 
1 * 7 rere 41 7. TW.7z57 7, 77 and a. por od wont lo t date, and that 0 . e TY-1 pl 1117 LI hut - late, arg in-nat 48 
g. du t held ii on demurrer; for firſt he confeifes the deed „hy lay ing eum prod. and after: 


i . 5 0 . — q 
wards d GET nies it: ww Nc re. 40 he might Das 2 {21 9 71: 1! eſt fa ie 4 "1% gende 1411 .* A udged 101 12 
planutf, Cro. E. Soo. Mich. 42 and 43 Eliz. C. 8 v. Turner. 


1 9. 5 in debt upon an obligation, the defendant cannt plead that 
r- Sound He þas paid the fum, and that the alga ation was delivered to him 55. 


fers lieu of an acguittance, and that the plaintiff re-took it with force 


hn te Þ; FF, —— . 
an one from the defendant, and jo not his deed; for he has cænfeſſed it before 


Gied, and to be his deed, Br. Non eſt Factum, pl. 9. Cites 1 . 7. 14. and 


debt W445 
brings 56. 52. | 
gate, "fa ar die, M ho pleaded that he ought not to be charged, becauſe as to part the obligor 
paid t to the plaintiff at ſuch a ward in L. and the reſidue he had himſelf paid at the fame place, 
at another time, and which the plaintiff accepted in full fatisfaQion, and deliver:d the bit obli— 
gatory in the name of an acqu'ttance of that debt to the defendant, prot: u rjut, ts [ill Ci bu 
eb: ily 4555 at's force and ee, and that after the plaintiff took it (ro m him! by forc: „&c. mid 9 the 
A fendt /. * tt that Lill, non e fatium ſuum, & de hoc pot ſe, &c. upon th iS the plaineiſk demur- 
red. It was argued by 2 ſerjeants, Stamford and Bromley, that it was no plea ; becunſe, when a 
man pleads payment in the ſame county, he © eim to rely upon the de! vets Kc. and allo becauſe no 
acquittance was ſhewn of the payment, it being a maxim, that a fingie obligation can 
avoided by naxed matter, but by ſomethiag as high in its nature as the oblicati ion is, 1 12. by nat - 
ter in Writing: and alio, from the inconvenence of putting matters in Writing and matters in 
fact upon a level. And further that this bill cannot be an acquittance, becauſe nut made in the 
name of the obligee, nor any N of account. D. 51. pl. 12. &c. Mich. 35 H. $. Cockerell', 
caſe.—Hughe Abr. 898. Pl. +. cites S. C. br the name of CorTextrt's Case and ſays, 1! 
was held that the re-delivery of the dog to the defendant could not be an acquittance ; becauſe 
it wanted words of cquittance to that purpoſe. —— And Nets. Abr. Bonds (H) pl. 3. fo. 38 3. citcs 
S. C. by the name of Cor THAI“ Cas and favs, the plea was adjudged an ill plea.— 3. 
Quere, if any thing is ſaid by the court in the v Nele caſe. 
Co in coverant againf an apprentice upon an ird, ditcharge by parol is no 1 and it is 4 
zood concluſion to ſ-y judgment ſi actio; but not to not his d iced, Br. Har. pl. 63. cites 1 


14. per Varafor and K eble.— i one pd acguittance ai on Strat, Per: &. "ſhiny „ Ibid, 


118 he Woe 


aut hin age, he ſhall not ſay, not his deed; for the deed is voidable for this dine Mo. 43. 


pl. 132. ; 
And e where any matte is c come after tie di Mos 43. Pl. 132. 


II 

Br. Barre. 10. In caſe of dureſs the party muſt demand Judgment [1 ſi aclio, 

pl- 58.8. P. and cannot picad non eſt factum; becauſe the delivery of the deed 

cites 1 H. 7. J 

1. Was not void. Per Montague Ch. J. Pl. C. 66. b. in cafe of Dive 
| V. Manningham : 

Er. Barre, II. S in caſe ® of fancy. ibid.—5; Rep. 1 19. S. P. in W help- 

1 > dale's caſe. A bond by Infant, or nan campus is void; becauic the 
lla has appointed no act to be done to avoid it ; and the only realon, 

why the party cannot plead non cit factum, is, becauſe the cauſe ot 

nullity is extrinſick and appears not on the face of the record. 2 

Salk. 675. Hill. 9 W. 3. B. R. Thompſon v. Leach. 

12. In debt upon an ligation the defendant ſaid that there was a 
ſcherlule annemed to the obli gation concerning certain covenants, 
the which ſchedule is now dilnnes ed from the ſaid obligation, 4 
ſo not his deed. And it was held by all the juſtices „that this con- 
cluſion was not good; but he ought to ſay judg nt / actio. Mo. 


434 pl. 132. 1 


12.. There the deed never was his deed, as where it is fal ely rea. 
and uch like, he ſhall conclude not his deed. Br. Non eſt Factum, 


pl. II. Cites 14 U. 8. 25. per Pollard. 


Put 


for tl 


the d 
ſpbecid 
gaſe, 
plied 9 


5 I'2C 


19. 
ui Act, 
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14. But where a deed is made ind defeaſible marker, or where it 
is avoidable by an act ex jt facts, ne ſhall rape judgment ſi 
actioz as in cafe upon a en made by dureſs, or by an infant, or 18 
raſed after, there he ſhall ſhew the matter and ſhall conclude, 
judgment ſi actio; and the ſame upon te; 4: ning alter, per Pollard. 
Br. Ibid. 

15. Sir Edward Aſhfield was bound in an e by the name 
of Sir Edmund, and ſublcribed it with the name of Edward; and in 
debt brought upon it, he Plcads it is not his deed; and all the 
juſtices inclined, that he might well plead it; for it appears to them, 
that he is not named "> Wit ; and the original aguinſt him was, 
Command Edward, otherwije Edmund, and this was not good ; for 
a man cannot W two a dan names; and if judgment were 
given againt him by the name of Edmund, and the ſheriff ſhouid 
arreſt him by a capias, falſe impriſonment wal lie againſt him. 
2 Brownl. 48. Hill, 8 Jac. C. B. Sir Edward Aſhfield's caſe, 

16. In all caſes, where a wa Was once his deed, but by fore action 
brought becomes no deed, either by * raſure, or + addition, or other al- 
teration of the deed, or by | breating the feat, the defendant may 
lately plead, non eſt factum; for at the time of the plea, which is 

in the preſent time, it was not his deed, 8 * 119. b. the laſt 
reſolution in Whelpdale's cafe. 
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Br. Barre, 
pl. 68, cites 
1H. 7. 14. 
I Rep. 
27. Trin. 
12 Jac. 
Pigot's caſes 
— i! 71 


Manwood v. Harris, contra adjudged, —-*Þ Cro. E. 627. Mich. 40 DEP 41 Eliz. Markham v. Gonaſ- 


ton. ——Dal. 23. 21. Contra, 3 3 Eliz. Anon. 
Wray, 15 Eliz. Anon. 


17. Obligation was made by tws, and after the ſcal of the on- 
was torn off the deed; there, per Brian, in an action brought 
gainſt the other he ay ſay non eſt factum, as if it had been rasse d, 
or interlined ; for a diſcharge to the one ſhall ſerve both; and . 
when it was his deed 2 were ovliged, and now only one is, and 

nerefore not his deed, Quære. Br. Non eſt Factum, pl. 21. cites 
3 H. 7. 15. 
might plead non eſt fatum ; and that Brian agret ed that he might ; hut ſays nothing 


eld, whether he whoſe ſeal remained miglit pl: 
he miaht or not. 


; that uy 22, but ny that it was arg 
But in the vear book tlie arg ame it was only, whether he, whole ſeal re- 


# Dal. 105. pl. 50. S. P. per Southcote and 


11 


Er. Obliga- 
tion, pl. 42. 
cites 3 H. 7. 
5. that it 
was argued, 
that he 
vhoſe ſæa! 
Was torn off 
ot its being 


, whether 


mailed, might plead non eſt factum; and Brian hetd that he might plead it well enough, and that 
for the reaſon mentioned of 2 being obliged ps and now only one; fo that tle year book is 


according to Br. Non eſt Factum, pl. 22. 


It ſhould be 3 H. 7. 3 


18. In debt upon bond, defendant pleaded non eſt factum, and 
befire the day of appearance of the inqueſt, rats cat the label, by which 
the ſeal was fixed, through the negligence of the clerk in wholc 
2 it was. The judges directed, that if the jury find it was 
the defendant's deed at the time of the plea pleaded, they give a 
ſpecial verdift ; and fo they did, 5 wo. 119. b. in Whiclpdale? O 
cale, cites D. 59. 


D. go. pl. 
5 Vaſch. 
36 and 37 
. 8. Goth 
Nichols v. 
Hiiwood, 
So where 
after the 
iſſue joined 
the ſcal was 


pd off, the plaintiff had judgment; for the trial ſhall relate to the time of the iſſue joined. Cro. 


I. 120. Mich. 30 and 31 Eliz. B. R. Michael v. Stockwith. 


19. It a deed was once the party's deed, and after the duty is ex- 
#nct, then he ought to demand * ft actis; as if a releaſe ot 
tlie 
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= 
the duty be pleaded, he ought to demand judgment ft actio; for it 
was once his deed, and therefore he cannot ſay non eſt . Per 


ay var. 3 Ch. . Pl. C. 65. b. in caſe of Dive v. Manningham. 


TY. F. was bound in an obligation to A. in 6 he was 


named F. S. and J. S. perceiving the miſnoſmer ſealed and delivered 
the obligation as his deed. Afterwards, debt was brought upon this 
obligation againſt him by the name of I. S. otherwiſe called J. F. 
and he pleaded non eſt factum, and this fpecial matter was tound 
by verdict; and by the opinion of the juſtices of C. B. the plaintiff 
ſhall not recover upon this verdict. But the better way had been 
to have brought the action by the name of J. S. as named in the 
obligation: and then if he appeared and pleaded non eſt factum, he 
ſhould be concluded by the obligation. Mich. 10 and 11 Eliz. C. 

B. D. 279. b. pl. q. Shotbolt's caſe, 
3 Rep, 25. 21, A bond was delivered to A. to the uſe of B. the obligee; B. 
5 > hg refuſes to take it; now the delivery has loſt its force; and | the ob- 
porter, that 110 gor, if ſued upon it, may plead, non eſt factum ; contrary to the 


peradven- opinion in * D. 167. 5 Rep. 119. b. in Whelpdale's caſe. 


tu: 5 0 
5 or cannot plead non eſt facinm, becauſe it was once br? 40 4. — Holt. Ch. J. cited 5 Rep. 119. 


d. and ſaid the ſubſequcut refuſal made the deed word ab ine. I Salk, 307 
D. 17 pl. 14. Trin. 1 Eliz. Taw's cite, And. 4. pl. 8. S. C. Bendl. 75. S. C. 


22. A fatute flaple being ſued as a bond, the defendant may 
lead, non eſt factum, and give in evidence, that there was no de- 
27 But if by his bar he admits a delivery, judgment will be 
2zainſt him. Per Popham. Cro. E. 495. in caſe of Aſcue v. Hol- 

ling: worth, 
S. P. ad- 23. Upon non eſt factum, by ſpecial verdict the bill was found 
Judged ac in hæc verba, hereby it appeared, that the defendant and ano- 
tr ſealed and delivered that bond, and were jointly bound, and that 
fant mizht the other is _ alive; and if, &c. It was adjudged without argu- 


have plead- ment for the pl2inti#, Cro. J. 152 Hill. 4 Jac. B. R. Stead v. 
ed iu a Moon 


ment of the 

writ, but could not plead nom N factum. „Rep. 119. firft reſolution in Whelpdale's caſe. — 
Upon non <t taftim, he ſhall nor ye the advantage; _ ic it is his deed, and a ſeveral deed ; 
but berauſe the ler: {nts nherctare ift he p eaded in ab: tement, that another ſealed the deed, 


g. judgment thuil be ogra the plaintiff. Per Holt Ch. J. Skin, 


who 15 mot mined avid i vet 61 Virp, 
280. Hill, 2 W. and M. in catc vi Buuliton alias Boton v. Sandiord. 


[ 93 =] 24. A forffment inrolled without liry-ry is of no force to make 
a te but the inrollment may cep the feoffor to ſay, not 
od eftops his deed. Agreed per omnes. Poph. 8. Gibbons v. Maltyard 
ake party to and Martin, Per Manwood B. Obiter. 


plead non 
eſt fatum. Per Holt Ch, J. Comb. 248. Paſch 6. W. and M. B. R. in cafe of Smart v. Wil» 


Lain, 2 LC. 65. in r William Pelham's caſe. 


See Eſtoppel (F). Inrollment (B)] 
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(N. a. 3) Pleadings. Non elt Factum, Specially or 
Generally, and at what Time. 


; D EBT upon an obligation, the defendant ſuido) that he delivered 

it to J. S. as an eſcrow upon certain conditions to be per- 
formed, to deliver to the plaintiff as his deed; and faid that the condi- 
tions are not performed, and j3 not his deed z this is no plea, becauſe 
he does not confeſs any delivery to the plaintiff, by which he all 
ſay that the ſaid J. 8. delivered the obligation ta the plaintiff, the 
conditions not perſermed, and ſo non eſt factum, and then well, be- 
cauſe otherwiſe nothing ſhall be entered but non eſt factum gene- 
rally. Br. Non eſt Factum, pl. 16. cites 18 E. 3. 29. 

2. The defendant ſaid that he was lay, and nat lettered; and that 
the obligation was read to him by name of 8 marks where it is 8 l. 
and fo not his deed, &c. and 3 H. 6. 37. 1s to the ſame intent, and 
the plaintiff ſaid, that his deed ; Priſt, &c. ad patriam. Br. Non eſt 


Factum, pl. 2. cites 3 H. 6. 52. 


3. If a man ſeals a deed, and delivers it to a third perſon ts keep 
till a certain condition be perform-d, and then to deliver it to the 
obligce, &c. there if he delivers it contrary to the condition, and an 
action is brought; the defendant may plead this matter and con- 
clude, and fo not his deed, becaufe it was never delivered as a deed, 
&c. Br. Non eſt Factum, pl. 4. cites 9 H. 6. 37. 

4. But contrary where it is delivered as a deed to the third perſon, 
to keep till the condition be performed, &c. there he ſhall not con- 
clude, non eſt factum ; and in this caſe a deed was delivered as a 
deed, and the defendant pleaded the truth of the matter, how he 
delivered it to the third perſon as a deed, and he delivered over the 


Condition not being performed, and ſo not his deed ; and the other 


e contra, and found by verdict not his deed, yet the plaintiff ſhall 
recover; becauſe in pleading he has confefjed a delivery; and there - 
fore it is his deed, and therefore when a verdtet is found contrar; to 
an acknowledgment by matter of record; there the judgment ſhall be 
given upon the acknowledgment, and not upon the verdict ; per 
Cur. And there it is ſaid, that where the matter precedent as above, 
is doubtful to the lay gents, there the cancliſion does not wave the pre- 
ceaent matter, and the jury ſhall not be charged with it if it be not 
entered in the roll. Br. Non eſt Factum, pl. 4. cites 9 H. 6. 37. 
5. When the defendant comes in by garniſhment, he cannot plead 
non eſt factum, generally, but ſpecially. Hill. 9 H. C. b. per Cott. 
6. A man is bound in 40. to J. S. where there are two J. S.“, 
and the 3 S. gets the bond and ſues it, the b ee may ſay, 
that he ſealed and delivered the deed to the other J. S. and not t5 the 
plaintiſſ, and a good plea, Br. Miſnomer, pl. 82. cites 11 H. 6.12, 13. 
7. If a man makes an obligation in my name, I may ſay non elt 
factum. Contra, upon matter of record. Br, Diſceit, pl. 17, 


cites 19 H. 6. 44. 
8. If 


* 
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Br, Rela- 
tion, pl. I. 
cites 27 H. 
6. 7. 
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8. It a man All vers an obligation to J. S. upon certain conditions try 
be perjormed to deliver to the obligee as a deed, and if not to keep it as 
an eſcrow. It the cbiigee gets it contrary to the conditian, and brings 
debt, the other cannot ſhe this matter and conclude judgment 1. 
actio, but ſhall conclude, and ſo non eſt factum; for it was an 
elcrow, and never a died, by reaton that it was delivered to the 
obligee, the condition not performed. Br. Non eſt Factum, pl. 19. 
Cites 19 H. 6. 1. 38. and 10 H. 6. 25. 26. | | 

9. Confirmation was pleaded of the demandant, after the [aft conti- 
nuance in præcipe quod reddit, the demandant ſpall not ſay not his deed 
after the laſt continuance, for it is negativa pregnans, nor ſhall he 
ſay that he made it before, &c. and not after; for then he confeſſes 
the deed, and ſhall be barred ; but he may ſay that he made it ſuch a 
day by dureſs before the laſt continuance, abſque hee, that he made it 
after, &c. and the other ſhall ſuy that he deli uered it after the laſt cou- 
tinuance, aud fo the time is only in i,. Br. Non eſt Factum, pl. 

O. cites 21 H. 6.9. | 
Where a 10. Debt upon an obligation, the defendant ſaid, that he delivered 


I the fame 9bligation to W. N. as an eſcrow, upon certain act to be 
derd, . f l : Ny 
exp y i5 that done, and fo not his deed. Per Paſton, by this word (obligation) 
/ [Ee you have actnowieaged that it was A deed, by which Newton ſaid, 
LETT . 7 , . . * 1. ' 
296 un that he ſaid to WW. N. that, if the plaintiff did ſuch an act, that then, 
fas. Br. he in his name ſhould make an obligation and deliver it to the plain- 
Eftoppel, tiff, &c. and he has delivered it, the condition not performed, &c. 
. , and fo not his deed, and others e contra. Nevertheleſs if he had 
9H. 6. 59. and fo not his deed, and others e contra. Nevertheleſs if he hac 
faid that he had delivered the writing as an eſcrow then it had been 
good. Br. Non eſt Factum, pl. 12. cites 24 H. 6. 1. 


11. I here the deed is void, and not vaidable only; defendant ſha! 


ſay, and je nat his deed. 
12. As fome covert ſhall conclude, and ſo not her deed. Br. Barre, 
pl. 68. cites 1 H. 7. 14. per Keble. | | 
" 7 13. So where the obiger is nit littered, and the obligation being 
pl. 78. cites with condition, is read ethertoiſe than it i5 written, he ſhall plead 
H. 7. 14. non eft factum and give the matter in evidence. And he pleaded 
accordingly. Br. Non eſt Factum, pl. 10. cites 15 E. 4. 17. per 
Brian and another. | | 5 
. wa ed 14. 25 in debt upon an igation of 201, the defendant faid that 
“beſis lay, and not lettered, and that it was read to him, as an obliga- 


11 Rep. 27. , . : 
b. in tis rien of 205. which he had paid, and ſh2wed an acquittance thereof, 


notes on and as to the riſilue not his deed; and held a good plea. Br. Non 


Pigotꝭs cafe, 


eſt Factum, pl. 8. cites g H. 5. 15. 


8. C. cited 15. Debt upon an Si gatian, the defendant ſaid that it is indorſed- 


per Coke, upon condition, that if he perform all the covenants compriſed in the 
1 indenture made, &c. that the obligation ſhall be void, and ſhewed 
lern the indenture which contained 4 covenants, and that he was a lay- 
en Pigot's man, and net lettered, and that the indenture was read ta him upon ile 
*. it 2. covenants only, and alledged the perfyrmance of them, & hoc, &. 
judgment fi actio, &c. and per Fitzherbert and Brudnell juſtic-; 
the deed is 772d in part, and in part not, ſcilicet the indenture; and 
therefore the concluſion, judgment ſi actio, is well; contra per Brooc 


juſtice, and that the indenture is boi in ath and therefore ſhould 


conclud- 


done, to deliver it as his deed, and he did deliver it, the act not being 
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conclude, and fo nat his deed; and per Pollard Juice, becauſe the 
indenture is Volt 5 therefore the obli, ration 18 ſingl 5 and therefore 
he ſhould have concluded and fo not his deed. Br. Non eſt F actum, 
pl. TI, cites 14 H. 8. 25. 
16. In det upon an 2 085 the defe adant aid, tnat the deed 
was for payment of 201. at a certain day, but at the time of the 
delivery the day was not writ in the deed, but a {pace was left for 
7 it; and after the dc livery the plaintiff 2 ted the day, and 
s deed, Per Dyer, the better pleading had been to ſet 
forth the ſpecial matter, per quod ſeriptum predict. perdidit ef- 
tectum. judgment ſi actio. Quod nota, Mo. 28. pl. 89. | 
17. Hare d man confelſes a deed to have been once his deed, and [ 95 ] 
after ſhews matter, by which it is vecome void, he ſhall plead the P.. 23. pl. 
ſpecial matter and conclude to the action. Mo. 30. pl. 98. Anon. 21.5.P. per 


„ 
Trin. 1 £8*. | Plowden 5 


a E. 6. Anon. 
18. But where it appears that it was not his deed at the begin- Mo. 4 z. pl. 


ning, he ſhall plead generally non eff factum, per Plowden. Ibid, 132. Anon. 
A bond vas "made by A. to two obligees, B. and C.—B, 9% pl. 
ied, G brought action and declared if a bond made by A. u C. It . 
was adjudged the deed of A. for though it had been better plead- 
ing to have ſhewn that the bond was made to the ſaid C. and B. 
now deceaſcd, yet upon this general iſſue of non eſt factum, it ſhall 
be reputed the deed of A. though it was made to B. and C. Sav. 
mm 1 30 and 31 Eliz. Paunce v. Read. 
In all caſes where the deed is vndable, and fo remains at the 
_ „5 7; the obligor cannot plead non eſt factum; for it is 
his deed at the time of the action brought, and ougat to be avoided 


by ſpecial pleading with concluiion 6 "rude ft ain. 5 Rep. 


119... Jac. C. B. the ſccond refolution in Wheſpdale's 
Cale, 

21. As if infant ſeals and delivers a deed, or a man of full age 
by dureſs. Ibid. cites 1 H. 7. 15. a. b. 

22. When an obligation or other writing is by aft of parliament, Upon the 
enacted in be Void, the party who is bound cannot plead non eſt flat uteof 
factum, but in conſtruction of law, the deed is to be voided by the 2 [3 

. . - 12 
party who 1s bound by it by ſpecial pleading of the matter, taking defendant 
advantage of the act ot Parliament; for thoug h the act makes the cannot 
| 
obligation, &c. void, yet to this the law requares order and manner, Plcad mon 
*.: eſt fatum; 
which the perſon oblived muſt pi fate, 5 Re p. 119. Trin. 2. Jac. C. nor upon 
B. the third reſolution in ** helpdal . 5 Cale, the ſtatute 
| e of 23 H. 6. 
ef * ſber if bend, being accord: ng to the form preferi bed; for they are deeds, ſuch as they are. 


Jenk. 295. 0 48. my where the bond is not according. to the ſtatute, the defendaut 
Mall ple ad this m atter, and conclu ity anda fo e Db(trT ation 15 0 1 f. try rt + aN to, and ſhall not con- 
tude non eſt factu ai. And the fame concluſion ſhall be made upon the ſtatme of uſury. Br. 
Non eſt Factum, pl. 14. cites 7 E. 4. 5- and Trin. 7 E. 6. — 8. b. and ſame caſes cited and 


held. gainſt the 85 n of Montague in Pl. C. in Mauningham's cafe. 5 Rep. 119. b. in Whelpe 
d: e » Ci ale. 
s 7 Mod. 151. in cate of the Queen v. E ing. 
— 
23. In debt upon an 9b Ron ſor letting one ge at large upon 


[ 
MAINPIIZC, if it is at ſnid, the pla 26 is ſb riff, the deierdant may 


> 


8 
plead ſpecially, and ſo conclu bs bi plea by way of non eſt factum ; 
but 


* 
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but he cannot plæd non eſt factum generally, becauſe that is con- 
trariant. Brown's Analyſts 17. | 

24. In debt on bnd for 3001. defendant, after a general impar- 
lance demands oyer of the bond and pleads ſpecially, that it was but 
for Zol. but it was not allowed after a general imparlance; and de- 
tendant pleaded that it was not his deed, which was the proper plca 
in that caſe. Brownl. 70. Hill. g Jac. Anon. 

25. All ſpecial pleas of non eſt factum in caſe of an c or ra- 
ſure, &c. are impertinent ; for thereby the defendant brings all the 
proof upon himſelf; whereas if he had pleaded non eſt factum ge- 


nerally, he would turn the proof of whatſoever is neceſſary to make 


it his deed, upon the plaintiff. Per Holt Ch. J. 6. Mod. 217. 
Trin. 3 Annæ. Buſhel v. Patmore, 


[ See (N. a. 2) 


[ 96 ] (N. a. 4) Pleadings in General. 


But where 1. A bare writing is not a deed without ſealing it; and therefore 


the count 


Lond; 5 7 
ins e the pleading ought to be per ſcriptam fuum ſigiilat. or per 


per ſerip- factum ſuum; tor factum ſuum implies the ſealing and delivery. 


* | Ii $6.45 BOO, / ; 
tum ſnum Arg, 1. Le. 310. Paich. 33 Eliz. Maidwell v. Andrews. 
conceſſit, | 
c. without ſaying ſub ſigillo, &c. and this was aſſigned in error to reverſe the judement; it 


was diſallowed, becauſe it cannot be 1c:;prum abique ſigillo. Palm 173. Paich. 19 Jac. B. R. 

Vulgar v. Higgins. 8 | 
2. A deed of leaſe for 99 years by him in reverſion expectant 
on an eſtate for life, was made in the words demiſe ſet, and to farm 
let, and was pleaded in the fame words; yet upon the whole plead- 
ing, it was adjudged to be a bargain and ſale. 8 Rep. 93. b. 94. a. 
Hill. 7. Jac. Fox's caſe But fee the next caſes in the reports of 

which this caſe was cited. 

Per 3. So, if tenant. for life by the word dedi grants his eſtate to 
ER: him in reverſion, this ought to be pleaded as a ſurrender, as it is by 
piead- operation of law, and not in the words of the deed. Per Holt Ch. 


ng in the J. Skin. 570. Mich. 6 W. and M. B. R. in the caſe of Netherton | 


VW 051 25 , t J 
the fees . Jeſſop. | 
would be unceriain and barbarous pleading. Skin. 47%. in caſe of Baker v. Lane —12 Mod. 


=I. Pall, 12 W. 3. per Holt. Ch. J. Steer v. Shalecrott. 


4. In error to reverſe a judgment in replevin, it was aſſigned 
that the count was that A. per quandam indenturam granted to the de- 
fendart, and does not how between what parties the indenture was 
made. But it was over-ruled ; for the defendant muſt necetlarily 
be a party, or otherwiſe he cannot take by it. Palm. 173. Paſch. 
19 Jac. B. R. Vulgar v. Higgins. 
4 Md 149% 5. Every deed mult be pleaded eæpreſßiy according to its operation, 
S. C. Bacher and not according to the words at large. Carth. 254. Ir. 3 W. 
v. Fade-— and M. Br. Baker v. Lade. | | 


2 vent. 267. | 
5 C. -Ein. 315. 8. C. by name of Baker v. Lane—3 Lev. 291. S. C.- Per Holt. Ch. J 12 Mod. 533. 
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6. As where the words give and grant operate & a covenant to * Adjudged 
ſtand ſciſed, and will not take effect otherwiſe ; there it muſt be ct n 
F « 7 1 . . . 4 2 = 12 by 3 
pleaded as a covenant to land ſe. el, and fo judgment in C. B. was ]. againſt 
reverſed, Carth. 254. Baker v. Lade. —308. S. P. Oſmer v. Sheaf. Pollexfen 
; Ch. In 3. 
3 Lev. 291. 


Vert. 266, S. C. 


(O. a) Pleadings, What Deeds are pleadable. 


I. A deed made before time of memory is not pleadable; contra of hr. Faits, pl. 
record. Br. Avowry, pl. 45. cites 12 H. 4. 23. 21.citesS. C. 
2. Therefore in avtory, where the fenant had a det bearing date Br Falte, pl. 
before time of memory, t9 Hol by leſs ſervices, he cannot plead it; 21-citesS.C. 
but 7s prt te a ne injuſte vexes, ar other like remedy; notwitntland- 
ing that he has confirmation of a ing, which is matter of record, 
reciting the firſl grant. Br. Avowry, pl. 45. cites 12 H. 4. 23. 


(O a; 2) Pleadings. Where Deeds refer one to | g7 ] 


another. 


1. J S. was bound in an hligation of 201. 10 J. Bezam, with a (Z) Br. Faite, 
to pay Tol. at two ſeveral days; and after, upon payment of pl. 22. cites 
| } ; . . 5 p 14 H. 4. zo. 
one of the ſums, the obligee made an acquittance in the name of J. | 
| Boſam, with an (S). In debt brought upon this bond, the defendant 
| was compelled to ſay that F. Bozam by the name of F. Baſam acquit- 
ted him, Sc. Br. Pleadings, pl. 21. cites 14 f. 4. 31. 
2. In debt upon obligation the defendant pleaded Yefeafance, that 
if the plaintiff may peaceably enjoy the office of parker ot . taking 3d. 
per day according to the deed of grant of the defendant, that then, &c. 


) and ſauid that he had enjoyed it according. to the faid graut. And per 
5 Cur. this is no plea without ſhewing what was the effec? of the grant 
5 in certain. Quod nota, Br. Pleadings, pl. 105. (bis.) cites 10 E. 
[1 5 0 : . ; ; 
3. Debt. The condition of a bond was to pay 14001, with intere/f 
a. on ſuch a day, according to the intent rf a certain proviſo or covenant 
mentioned in an indenture bearing even date, Xe, and made betten 
a | the ſame parties, The defendant recates a deed of the fame date made 
. between the plaintiff and defendant, whereby, in cone of 1420 7, 

2 Þ ) ) 1 114 
= ſecured to be paid by an obligation of the ſame dite, and in conſtleration 
1 of frue ſhillings paid to the plaintiff, the plaintiff aſſigned to the defen- 


6 dant a 20th ſhare of lead works, &c. and ſaith that he paid the money 
0 1 F - — 


ſecundum formam provision. in indentura pred, mentionat, The plain- 
tiff replied, that the defendant did not pay the money, &c, Verdict 


* , . * 7. . . 1 PR 

7 for the plaintiff. It was moved in arreſt of judgment, that defer- 
dant had miſtaken the deed; for there is ns ſuch covenant in the dced 

R ſet forth, and therefore it is a vi iſſue and ought to be a repleader ; 

3 * 


and to that opinion the Court inclined. Holt faid, that che defendant 
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is e/fo dped to ſeh nat there is 170 ſuch deed; therefore he ſhould f.! 


Irtb [uch a deed, or elſe he is gone, and muſt pay the money ; 


and that he might have pleaded payment, fecundum for mam conditionis, 
and well; for the indenture is but a 2 urther deſcription of the agree- 


. The con: ſel for the defendant aſked, what if they ſhould 


ment. 
ſet out the whole in 5 and there is no ſuch covenant ? to 
which Holt anſwered, that it was your fault to ſay fo in the 


condition; and judgment for che plaintiff. (Ca rei IS trcentit pus.) 
* 


Comb. 377. 79 37 T rin. 8 XV. 3. Fs be Evans v V. Powell. 
4. It a bond be to per, form articles in one de d, and that deed re- 
fers he party to anther Jen 1. in order to diſcharge himſelf, he 


7 #4 y ' * . P - 7 Fo » 
— * 1 18 7 © FF.» 9 4 4 * a . # 4 + 
Fl! {t #t CTU tie matter 17 E [ECCIIGH ite Indi 15 Ye] *frred fr, [Tron the 


fir, . M. ch. 3 Annæ, 1 B. R. 6. 1 vp - 37. 111 caſe ot Lady Cook 


v. Reining 8 


(O. a. 3) Indenture. What muſt be by Indenture 
and not by Deed-Poll, &c. | 


1.5 27 Hi. 8. 16. B* ARGAINS and fales 7 an vo ef in- 
eritauce 9 f frecheld ball be (y deed 1; - 
gented ard im lie [ avithin fix months. 
2. Ey 32 Hl. 8. ng Al leaſes ade 1 buiband and wife / 
lands, Sc. of the wife ſhall be by indenture, 
a. By Elz. c. "IS Sale of bai Krupt' s eſtate I) conumiſſtaners of 
the bankru P's Hate! ' be by deed indented and int olled. 


4. By 23 E112. Co . Contracts e 24 10 a: aiming TH its, Sf 
where the pdt, her Dc! 5 aud fucce lore, bath an intereſt in tic 


waſtes, Sc. ſuch « contracts or bar vains ſhall { rict b. nd tr en, und: 2 they 
be written in parchment, „ and certified in cl dance, and th: 
royal ent thercunts firſf obtained and AE" under the pris y or 
great ſeal, when the Wa, tes or foils are of the palſelſiaus of the crown, 


but under the feal of the dutehy & Lancaf? 75 475 7 itrolled in that 
s | » 


* 


Court whe ”7 th's ar 7 7 77 kind, 

5. Leaſes by ecc: fraftical perſons mult be by deed indented ; for 
though the ſtatutes of 1 and 13 Ellz. do not appoint the Ieate to 
be made by writing, yet it mult therein and in the other following 
properties and qualities I ee by ſtat. 32 H. 8. follow the pat- 


tern thereof (concurrent leaſes Only cxcepted). Watſ. Comp. Inc. 


fol. 429. cites Co. Lit. 44+ 


(P. a) Confirudtio of Des in Equity. 


I F it be lawful for a court of cquity in ſome caſcs, and upon 
ſome ſpecial circumſtances, to expound a deed otherwiſe 1/473 


the letter ſeems to import; ; yet this ought never to be donc, ſo s 


{s 


On 


* 
5 
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) AS 
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85 : 3 
to make a deed, but only fo avid ſome extremity, Hill. 25 Car. 2. 
Fin. R. 101. Cheek v. Lord Liſle and Harvey. | 


[See Grants. ] | 


(Q. a) Averments as to Deeds in Equity. 
T. AY ERMENT bs A. againſt a general warranty in a deed, 


and ſome proof being that it was declared on the ſealing, 


that the plaintiff ſhould undertake for his own act only; he was re- 


7 


lieved. Mich. 14 Car. 2. Chan. Caſes. 15. Caldeot v. Hill. 

2. Averments are not to be admitted in chancery cntrary ti the 
purport of the deed. Tr. 32 Car. 2. 2 Vent. 34 in Sir WII. 
liam Beverſham's caſe. cites 1. Roll. 379. 

3. In caſe of a ſurrender made by a ſteward of a copyhold, if 
there be any m/take, that is only matter of fact, and the courts at 
law will in that caſe admit an averment, that there was a miſtake, 
&c. either as to land or uſes. P. 1689. per Commiitioners, 2 Vern, 
98. incaſe of Towers v. Moor. 

4. The father purchaſed land in name of a younger ſn, and another, 
who after the father's death diſclaimed ; and in the conveyance the 
whole purchaſe money was mentioned to be paid by the father. It 
was ruled by the Lord Chancellor, that parol evidence ſhould be 
admitted to ſheww the intention of the father, that this conveyance was 
for the benefit and advancement of the younger ſon ; becauſe it con- 
curred with the conveyance, and was only to rebut a pretended re- 
ſulting truft : and though the father took the profits till his death, 
at which time the ſon was eight years old, it can be no evidence 


cf a truſt for him; for it muſt be intended to have been done by 


him as guardian to the fon. VWrms's Rep. 111. to 113. Mich. 
1709. Lamplugh v. Lamplugh, | 
5. A. a baronet conveyed t the uſe of hinfelf in tail, remainder 
fo B. his ſecond couſin the detendant (who was prefumptive heir tg 
the honour in caſe of failure of iſſue male of A. for life, remainder to 
the firſt, &c. fon of B. in tail male, remainder over, with power of 
revocation to A. who ſometime after revoked the od uſes, ant limited 
neo ones upon D. his youngeſt ſiſter for lite, remainder to her ficit, 
&c. fon in tale male, they taking the name of A. &c. A. died, and 
D. brought a bill to eſtabliſh the revocation ; and B. brought his 
bill to ſet aſide this latter deed, and to recover ſome legacies given 
him and his children by A.'s will; B. died, and upon a revivor of 
the ſuit by the two infant ſons of B. the deed ol revocation, &c. 
was fully proved; and on the other fide was only circum{fantial 
proof; as that A. had expreſſed his intentions, that his eſtate ſuould 
go with his honour, &c. But Ld. Parker faid, that words can 
have no weight againſt a deed ſo ſolemnly executed, and it muſt 
therefore ſtand. Wms's Rep. 481. Mich. 1718. Shales v. Sic 
John Barrington. 
| See Averment. ] 
12 (R. a) Sup- 
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e: 


R. a) suppreſſed Baan, Relief in Equity. 


Wrms's I. A was attainted, and it was ſuppoſed that he was ſeized of 


Rep. 732. an eftate tail, A. bill was exhibited in chancery, wal 


Mich. 1721. 
SIC. cites the deeds, by which the eſtate was to come to A. were not extant, 


by Jekyl but were ſtrongly ſuſpected to be ſuppreſſed by ſome, under whom 
Mz. of tt? the defendants claimed. And it was decreed by Ld. Chancellor, 


R Us; , and i 
Po that 1.4. Coke, and Hobert, and Maſter of the Rolls, that the king and 
upon ſearch his heirs, and his farmer of the ſaid lands ſhould hold and enjoy 
he wand © the lands. till the defendants ſhould produce the deeds, and the 
unver the 

name of Court thereupon take further conſideration, and order. 15 109. 


Hobert, Trin. 14 Jac. The King and Ld. Hunſdon v. Counteſs of 
Attor. Ge- Aryndell and Ld. William Howard, 


neral v. 
I 2. Wms's Rep. 620. Mich, 1734 S. C. cited inthe cafe of C. Peper v. E. Cow. 
per. Per Jexy!. Ma. of the Rolls, w Ti o ſaid that the decree was drawn up thus. That the King, 
& his heirs, _ bis farmer thould held and enjoy, till the defendants produced the deeds, therein 
particularly mentioned, and n wit to have lein extanty, and duly ex No." And makes this 
ren: 8 60 1z.) that gere ue lee, that the xii: ne 7 2 d. <v.is fundamental to the decrer, and t 
pr co 57 i” fu VE nd expre(!s g/rtcd by the court in fram:nu# the 4 and pag. 632. he 
vs, that he does not remember Gr believe, that any cate had been sited, where there was not 


ſome proof made of the exiſtence of the deed or writing ſuppoſed to be * or de- 


2. The defendant entered into a bond to leave his fellotuſpip, and 
after took away his bon 05 and the Court decreed him to leave it. 
Toth. 128. 129. citcs P. 15 Car. Holme v. Wild. 


3. Termor for years dies inteſtate ; adminiſtration 1s granted to 


- 


B. who dies and makes J. S. executor. C. is adminiſirator de bonis 


nmr, and brings a bill againſt J. S. for the original leaſe; and it 
was decreed accordingly, Hill. 25 Car. 2. Fin. R. 59. Preſtidge 
V. Pre itid; 3e. | 
4. Upon a bill for diſcovery and delivery of old deeds, defen- 
dant inſiſted, that the plain 11's claim veas under one executed for 
feiony, whereby his l. nds were forfeited to the king, and that de- 
fendant was in poil-tion ſeveral years under that forfet ture. But 
It appearing that the anccitors of defendant had the deeds concer:- 
ing thete lands, the court ordered the bill to be retained to enable 
the plaintiff and his heirs to make uſe of the depoſitions therein at 
any trial at law, and defendant to do the ſame, and the plaintiff to 
have recourſe t5 the records, rolls, and evidences of the manir, in 
- which the lands lie, to view, peruſe. and take copies, (paying for the 
ſame) and ordered that defendant” and his heirs, lords of the manor, 
ſhould produce at any trial at law ſo many thereof as the plaintift or 
his heirs ſhall at any time require, but at the charge of the plaintitt, 


his heirs or aſſigns. P. 28 Car. 2. ing R. 249. Draper and 
Zouch. 


Vheretle 5. Lands were decreed, where a marriage deed of ſettlement was 
ene; got back by the father by a trick ſet forth in the bill and proved, 


and. by him burnt or cancelled; and the decree confirmed on a 
re-hearing 3 


t 


mai ud. 
Hirst, S 
A. bu 
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re-hearing; and where deeds are ſuppreſſed omnia præſumuntur. 
And the Chancellor would nat all;zw a tryal at law, whether the fa- 
ther ſurrendered his eſtate for * life to enable a recovery produced 
tor making good the ſettlement by barring a prior entail. Sce 2. 


Ch. Caſes 292, 293. Mich. 28. Car. 2. Gartſide v. Ratcliffe, 


ſuppreſſing it until the evid:nce be produced. Mich. 32 Car. 2» Fin. R. 471. 


Lew is. 


6. A. gave B. a ſtatute for 50001. and B. gave A. a defeaſance 


ef the flatute, which was to perform a tru/? of a term; B. died. 


The heir of B. by bill, claimed the term, as being declared by the 
defeaſance to be in truſt to attend the inheritance ;z but A. ſup- 
preſſed or concealed the defeaſance ; Finch C. decreed the truſt 
for the plaintiff,” P. 30 Car. 2. Fin. R. 357. Goodwin y, 
Cutier, 

7. Where a conveyance by fine was vluntary, and without con- 
fideration, no money being paid, and the defendant, who was heir 
to her mother, and whole eitate it was, inſiſted, that the fine was 
cained unduly, and denied the having the deed, by which the com- 
plainant claimed, and of which he prayed diſcovery, the Court 
would give no relief, but left the plaintift wholly at law to help 
himſelf there as he could. Hill. 34 and 35 Car. 2. 2 Chan. 
Caſes 133. 134. Anon. 

8. Detinue of charters (during the detainer) is a good plea at 
law in bar of an account; and io it is in equity. Hill. 1688. per 
Cur. 2 Vern. 33. in the cafe of Lady Plymouth v. Bladen. 

9. The plaintitf was a remainder man in tail in a voluntary ſet- 
tlement, and the bill was for the diſcovery of the deed; but it ap- 
pcaring to the Court that the entail was Hi H the Court would 
not relieve the plaintiff. Hill. 1658. 2 Vern. 35. Kelley v. 
Berry. — 50. Paſch. 1688. Bunce v. Philips. S. P. 

10. A. preſented a parſon to a living, and took @ bond to reſign 
on requeſt at any time within ſeven years; A.'s houſe-keeper being 
the parſon's ſiſter, gel away the bond, and delivered it over to the 
parſon. A. brought bill to diſcover, and to be relieved. The de- 
tendants demurred, and the demurrer allowed, 2. Vern. 242. in 
the caſe of Bainham v, Manning, cited by commiſſioner Hutchins. 
Mich, 1691. as the cafe of Mr. Forteſcue. 

11. The defendant ſupprefied a marriage ſettlement, whereb 
a remainder in tail was limited to the plaintiff's father, and all the 
prior eſtates were ſpent ; on proof that the ſettlement came to de- 
fendant's hands, and that he confeſſed it in an anſwer to a former 
bill, the Maſter of the Rolls decreed the plaintiff to hold and enjoy. 
Affirmed by Ld, Keeper Wright. Trin. 1700. 2 Vern, 380. 
Eyton v. Eyton. | | 

12. A. tenant for life without impeachment of waſte, 201th 
pawer to make a jointure on any wife, not exceeding 1001, a year for 
cach 10001, brought by her, and fo ratably for any leis ſum, r-- 
mainder to truſtees to = a contingent remainders, remainder ts the 
firſt, c. fon in tail male; remainder over. Afterwards A. married. 
A. but whether ſhe had any or no fortune dees not appear. II ey 
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part by conſe nt, and a deed is drawn between 4. A. and Id. and the re- 
nainder man and truftees with covenant to jettie 30 l. a year for the 
prov: 1 7 of M. during the ſeparation, in C6 nid: ration of which ſbe 1 
ta claim ng 75 irds or any thing out of the 55 foand' $ eta: te under the 
feat ute of al 92 ibutions. A. e 9 this ave, aiid 1 it to the we- 
namaer man in the country to be executed by him, who did ſo, and re- 


4 b< Ce. {i be _— £4% 9x2 1 


turns :t to A. who kept it, and aid not deliver it to the truſtees ; 


M. col df for it, but could not get it; however, money Was paid 
75 in purſuance of the deed. Aſieraards A. cancels the deed in pre- 
fence Ft e remainder man. A. dies. M. brings a bill againſt the re- 
2ainder man to have the benefit of this covenant from the death of ( 


"PT I ery WA ere et Ra rey Eres rs» uh 
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A. and ſo decreed by the Maſter of the Rolls, and on appeal at- 


. 
4 
F 
3 

2 


T 
4: IT by the Ld. Chancellor.. Sel. Ch. Com in Ld. King's time. 
* | Trin. 2 2 2. Sepalino v. TI wit 
| [ 101 | 13 Defendant had articled to give a Fi FE in marriage with his - 
2Verr. 61. daughter to S. and had the deed in his cuſtody. S. ſued for the 
S, O. ag to portion, and ſet forth the purport of the 2 articles by his bill. The 70 
ment. Sex defendant, | in his aniwer, prete naed that the articles varied from what A 
(X. z.) pl. g. the bt. ! fet forth, and afterwards burnt the articles. All which being for 
made Oo appear, he was committed and conti inued confined, till be app 
admitted the articles to be as the bill had ſet them forth. Mich. by 
1731. 1\\ms's Rep. 733. where Jex3l, Matter of the Rolls, th, 
Cites it as the cate of SANSON v. RUMSEY ; and ſays that the 7 an 
commitment was only by an interlocutory order, and the cauſe Es 
never heard. | the 
14. A. by deed /-ttled a term, f? as that aſter his and MH. his wife's ou: 
{the defendant” 5) death without iſſue, the ſame was to come to the | 155 
plaintiff for the reſidue of the term. A. died without iſſue, and XI. | Ch: 
bad burnt the deed ; and by her anſwer did but faintly deny it, VIZ. ob]. 
That ſhe did not remember ſhe ever burnt or deſtroyed the deed. An 
Two witneſſes ſwore to the limitations of the ſettlement; both „ 
agreed that it was in truſt to A. for life, remainder to M. for life; vhi, 
but differed as to the words of the remainder ;z one ſaying that it tienes 
was to the heirs of their bodies, and the other that it was to the Cites 
ae of the: 2 bedies, oy 0 ant of iſJue by A. and H. remainder to 2. 
the plainti, It was ini:fted for the deſcndant, that the remainder Toe 
over upon either of thoſe limitations of the truſt of a term was void 2. 
in law, and therefore the admitting the deed to be ſuppreſſed could were 
not advantage the plaintiff, But the Maſter of the Rolls ſaid, that ock 
though ſach limitations as before mentioned were void, yet a jimi 4 
tation in be for A. and M. for their lives, and afterwards for their | Toth 
children, or for their iſſue, ana for want of ſuch children or iſſue | 5. 
living at the death f the ſaid A. and MA. then to go over to the = Toth 
plaintiff, i is good and that tince a term might be limited in ſuch & 
manner, he would intend it ſo limited in the Preſent caſe ; for every 89. ci 
thing {hall be prclumed in 9dium /polratoris, But he faid there 75 
could be no decree for the poſſeſſion, nor any preſent conveyance vas c 
to the plaintiff, it being only a remainder of a term alter the de- Cao: 
fendant's death; but directed that the d:fendant aſſign over the term to "UE 
truſtecs, in truſt for herſelf for life, and after for Fe ' plaintiff, and br — decree 
a) 


! pai 


; - . % Ws , 
- , : » 2 SY 3 3 Y 4, 2. \ A — 6 
the deeds relating to the title into court, and pay offs. 1 Wms's 
Rep 7 31. LO N 547 Mich. 3 2 I. Dalſto 1 Ys Co atfwortn. 
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(S. a) Deeds directed by 6 cery to be delivered 


13 N 5 TICS LS ! oy OE ſaid he 

I. N N debt upon an eligatian, the defendant ſaid h 
* * . * =y " * * 7 „ * 

to the plaintiff for certain 


plaintiff, PEN were due 10 2 by di verſe i and becauſe it 
is only a choſe in action, 40 which no property 1: is altered to the de- 
ſendant, nor can he {1c for "oo , but the plaintiff may ſue for them, 
or releate them, and to he bas not guid pro que, by \ which he ſued 
by /ubp@ra againft the plaintiſt upon this matter in cha ncery to hau 
the ebiligaticn diſcharzed; to which the plaintiff there came and 


» 1 4 F Fi ? \ 3 * * 1 1 a4 12 LS FS - 
anſwered; and the Chancellor for doubt ayourt ned then n into the 


} - 4 * p . gt 7 * ; , > 7 « * y 4 7 1 I 4 * * 1 
FE xchequer-Chamber ; and there it was debated by him and a 


. 1 0 | ya . #) ] 4 1 + 4 * 8 % . y : . 
the Jul ſtiecs Oi DOUN dencnhes; and held tl. it 3 on laint:t tt In COMCICNCE 
* ; } Y 1 4 1 2 4 i 1 E 
ougut to diſcharge the obligation, in as much as the defenda 1t has 
— py 
"I 1 1 


not, nor cannot, have any thing * this Obligation; by which the 
Che e e in the chaine. „ that the pl: ne bring in the 
obligation to be cahcelled, or m te an a ecquittance or releaſe it. 
And becauic the now plaintiſf retuted to do it, he was awarded to 
3 Llect, there to remain until, &c. Aud there 
hich is the fame obligation, judgment, &c. and held 
—_ remains in 54 and therefore no bar. J 
es 37 H. 6. 13. 
2. Ancient borids bet: ig put in ſuit were ordered to be cancelled. 
Toth. $8. cites Mich. 16 Jac, Gartord v, Humble. 

3. Bonds entered into by menaces, threats and impriſonments, 
were ordered to be cancelled, Toth. 88. cites 4 Car. Watts v. 
Lock. | 

4. Bonds concerning wares were cancelled becauſe of coſenarve. 
Toth. $8. cites 5 Car. Otby v. Daniel. 


| Bonds entered into for fees and lord's favours were cancelled, 
Toth. 89. Lever v. Arlents. 


b. Marriage broacage bonds were ordered to be cancclled. Toth. 


ne yet remains 
that the obj Sa- 


. Barre, pl. 45. 


89. cites Feb. 17 Jac. Arleſton v. Kent. 


7. A volun tary bord of 1000 J. entercd into for no conſideration 
was cancelled in the preſence of the judges. Toth. Sg. cites 7 
Car, Wright v. Moor. 

8. Bond entered into in 22 Eliz. (being a very long time ſince) was 
decreed to be delivered up; it being concciv ed that the in oney was 

paid, becauſe it was not in ventoricd, HOY Ny TMaHEY proved jo have 


= been 
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teen paid to the T:fater. Toth, go. cites Lord Cavendiſh v. 5 
92 th. | WM 
A. made a feeffment to the mayor and burgeſſes of Glouceſter | 
7 8. uſe of a free ſchisl and other purpoſes; and a bill being ex- b 
hibited againſt them, and the plaintiff not proving his title, it was Ni 
decreed for the defendants and their ſucceſſors, and that the plain- | | 
tiff ſhould by Chriſtmas then next deliver them all the evidences | te 
concerning the fame. Loth. 120. cites Meſſenger v. the Mayor | 2 
and Bur Tet! es of Glouceſter. I | | 
10, A. as pr [ncipal, and B. as fur rety, were bound in a bond to WW 
C. The oblizee's name was uſed only in truſt for A. one of the _ 5. 
obligors, and if any money was paid, it was A's. money; but it did V. 
not "appea ar if any money ibas leut. B. being ſued bro: Acht! his bill, 
nd the Court decrecd the bond to be delivered up and canceled, C 
and ſatisfaction acxnowledged with colts to the plaintiff. See Mich, = 
26 Car. 2. Fin. R. 127. Launce v. Marden and al. 607 
11. If a deed with power of revocation is revoked, he, to whom the thi 
inheritance belongs, ay, by a bill in chancery, compel a delivery Pe 
thereof to him in order to be cancelled; becauſe the deed of revo- 
cation may be loſt, and then it 1s ancenfonable; that the other ſhould ON 
be ſtanding out. Paſch. 4 Anne. G. Eq. R. 1. fays it was fo held Cal 
in chancery. or 
12. A. lent money on a bod jecurity, which his lawyer adviſed him 41 
was a good one; he having nztice of the other title, how it ſtood, ] 
(though not knowing the goodneſs of it,) or at leaſt knowing, that ch1 
another claimed title to it, he muſt deliver up all the writings, ex- Pal 
cept the mortgage deed; but that he may keep, becauſe of the co- ” 
venant therein for payment of the money. At the Rolls. Mich, 18 
1720. * Prec. 548. Opie v. Godolphin. Ve 
] 
| Was 
| o | . o | - | | mo. 
['103 ] (T. a) Deſects in Deeds ſupplied in Equity. ſide 
at r 
I. A LEASE was made to two during their lives, and after 45 To 
the uſe of ſuch of the children begotten by P. R, without any con 
expreſs concluſion, what child or children. In this caſe the con- mat 
ſtruction touching the uſes muſt be made, as near as may be to the "7 "oe 
meaning of the parties, wha conveyed the fame to uſes. Toth. 191. I 
cites 16 June, 36 Eliz. Rumney v. Garnon. pro\ 
I was 2. The word ¶ heir was left out in a clauſe of 8 but -- com 
made a ſupplied in equity. Loth. 229. cites July 1606. Baildon v. „ W 
arch. at & 
Wnetner f 
chancery miglit he! p a prurch 2 of lands for a valuable conſideration, the word {heirs) being ceſt) 
omitted in the purchaſe dæcd; but the point Was not reſolved. 4 Le. 8. 184. M. 30 Eliz. C. B. Cour 
in Halton's caſe. reſpc 
3. A. was poſſeſſed of a defective cafe from the king, which the For 


defendant would have avoided by a compoſition made by him 


with che commiſſioners for defective titles; but he was relieved 
here, 


Faits [or Deeds.) 
here, Toth. 192. cites Hill. 5 Jac. Gage v. Sc. — and ſays, 


that any other eſtate whatioever would be relieved in like caſes. 

4. A bond for rod. by a miſtake of the writer, was not good; 
but the Court ordered the obliger to give a new bond of lit pe- 
nalty. Toth. 237. cites 10 Jac. Haddon's caſe. 

5. A conveyance was defective, yet becauſe there was a full in- 

tention to nals better aſſurance, it was decreed. Toth. 106. cites 
2 Car. Cooke v. Cleere. 
6. A bill being brought to be relieved, as to a covenant e 
was demurred to; but in regard of fone precedent agreement, the 
demurrer was over-ruled. Toth. 110. cites Mich. 3 Car. Vanlore 
v. Bartlett. 

7. Chancery will help a defect in a ſurrender. 12 Car. 1.4 

Chan. Rep. 108. Smith v. Smith. 
8. The aſſignment of a term for years had nat words ſufficient to 
convey all, which was conveyed by the grant of the inheritance ; : but 
the defect was made good. 'Paſch. 30 Car. 2. Fin. R. 347. E. of 
Pembroke v. E. of Middleſex and Hawles, and al. 

9. A bill was brought to ſupply a defect in a ſettlement of lands 
on the plaintiff, the better to enable him to pay his debts; but the 
cauſe coming on upon bill and anſwer, the court would make 0 
erder without a replication and prof. Hill, 13 Car. 2. Fin. R. 
415. Sir John Tufton v. Hawtry. 

10. A defect in a voluntary conveyance, made as a proviſion for 
children and for their maintenance, ſhall be ſupplied in equity. 
Paſch. 1682. Vern. 40. Thompſon v. Atheld. 

11. The nt delivery of a deed, though it was ſigned and ſealed, 
is not relievable in equity; by Wright Keeper. Hill, 1704. 2 
Vern. 475. in cafe of Clavering v. Clay ering. 

12. A bond being interlined a after execution, and fo void at law, 
was endeavoured to be made good or relieved in equity for fo much 
money, as it was really given to ſecure ; and that it might be con- 
ſidered there as a bond. But Lord Chancellor was of opinion, that 
at moſt, it can be a charge by ſimple contract only; it being de- 
ſtroyed as ſuch by the; mſelves, and ſo is, as if it had never been, and 
conſequently can be no bar to the payment of a dabt of a ſuperior 

nature. Scl. Ch. Caſes. i in Lord K. 's time. 24. Trin. 11 Geo. 1. 
Anon. 

13. A. made a voluntary conveyance to B. his ha If brother, which 
proved defective. A. died without iſſue. B. brought a bill to 
compel the heir to make good the conveyance. And Lord K. 
Wright was of opinion that as the conſideration of blood, would 
at common law raiſe an uſe, and as before the ſtat. 27 H. 8. ſuch 
ceſty que uſe ſhould have compelled an execution of the uſe in a 
court of equity; ſo would this imperfect conveyance raiſe an uſe in 
reſpcet of the confuderation of bload, and conſequently ought to be made 
5 in * Wms's Rep. 60. Mich. 1702. Watts v, Bul- 
as, 


[ See Copyhold.—Potwers. ] 
(U. a.) 
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7 


(U. a) Aided, or relieved at Law, or in Equity. 


I F a man plear!s by foree of 7 71 772 denture, VV Hie ch 15 Ic ft, 041 5 
Hader * made thereof t arty ſhall be compelled by 
Court tO / wh 3 C67 KEE) a. Tt 3 e TO Mead the eto; bl (34 4 n 


wiſe the . may grant an zmpariance. So it is, if he will gepol e 
that he never had any counterpart. Irin. 15 8 ers. ]. 
429. Anon. 

2. A fine ſhewn in ev idence, there being proof's rf the purchase ms- 
ney paid, was held to be good evidence, that the eſtate was 7 2 ed ac- 
cordingly though the deed of uſe; is loſt. Clayt. 121. Grice v. 
Beaumont. ; 

3. The plaintiff having only a copy of a deed o f feoFment, under 


which ſhe claimed the 1: nd, (the original being loſt) and the de- 
fendant having a counterpart, the 2 uintitt prayed by her bill, that 
the copy might "be compared to the counterpart, and it it agreed, that 


the fame might be aliowed in pleading as a good deed feoird arid de- 


livered ; which was granted, ab it was referred to a malter to ſet 


tle the fame. Paſch. 13 Car. 2. N. Ch. R. 82. Gtiffn · v. - 
ton. So of a probate . a will whereof the original wii! was Loit, 
Ibid. cited as decreed 13 Car, 2. in the cafe of Gorges ſter. 

4. It was faid, that if a grantee in a valuntary deed, or an bligee 
in a voluntary bond, loſe the deed or bond, they ſhould have z-medy 
againſt the grantor or obligor in equity. Mich. 18 Car. 2: 1 Chan 
Caſes. 78. Underwood v. Stany. 

5. A dichet or inrollment , decree was loft, and ordered to 
be new inrolled. 19 Car. 2, 3 Ch. R. 20. Deta & al. v. Dick- 
enſon, 

6. Proof being made of the conſtant payment of a rent till 12 
years paſt, the deeds being loſt, the rent and arrears were decreed to 
be paid, becauſe it did nor appear what kind of rent it was, and fo 
no remedy at Jaw. Hill. 20 and 21 Car. 2. 1 Chan, Caſes. 120, 
Collet v. Jacques. 

7. A /latute being loſt, it was moved 79 have it certified, and two 
precedents. were ſhewn. But per Finch K. they are precedents 
not to be followed, and I will never do it; exhibit your bill againit 
all that are concerned in the land, and juſtice ſhall be done you, 
Mich. 27 Car. 2. 1 Chan. Caſcs. 270. Anon. 

8. A debtor conveyed his eftate to trujtees for payment «of debts, but 
the title deeds ꝛcere burnt caſually, and the perſon, from whom * 
eſtate was originally purchaſed, knowing this refuſed to execute 
releaſe for the ſatisfaction of a purchaſor; but he was decreed ag 
join. Trin. 28 Car. 2. Fin. R. 262. Bennet v. Ingoldiby and 
Hampton. 

An annuity was granted, but afterwards the deed came into the 
band! of the heir of the grantor ; yet it was decrecd it thould be paid 
with intereſt, Paſch. 29 Car, 2. Fin. R. 293 Stokes v. Ver- 


rier. 


10. A 
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30 Car. 2. Fin. R. 352. Corſellis Y. Corſellis. 

12. Where cquity relieves in caſe of deeds charged to be ſup- 
preſſed, or burnt, or cancelled, it is neceſfary to prove that there were 
 fuch deeds, Per the Maſter of the Rolls, 2 Wms's Rep. 681. 
Cites it as ſo done in caſe of the KING v. THE COUNTESS OF 
ARUNDEL, Hob. 109. and 1 Ch. Caſes 292. in cafe of Gart- 
fide v. Ratclifte—and 1 Vern. 408. Hunt v. Matthews. 


[See Account.] 


(W. a) Loſt Decds ſupplied by after- Deeds. 


I, THE defendant acknowledged a recognizance, which was 

taken away privately; the Court ordered that either the 
plaintiff ſhould be paid his money, or that the recognizance ſhould 
be inrolled. Toth. 267. cites 22 Elz. Charnock v. Charnock. 

2. Obligee in a bond liſt, hath remedy againſt a ſurety in equity. 
Mich. 18 Car. 2. 1 Ch. Cafes 77. Underwood v. Stany.— Arg. 
Hill. 31 and 32 Car. 2. 2 Ch. Caſes 23. S. P. | | 

3. If an annuity is granted by one to his houſekeeper with a bond 
for payment of it, and the bond is leſt equity will decree payment of 
the annuity ; for ſervice is @ good conſideration, and no turpis con- 
tractus ſhall be preſume l, unleſs proved. Abr. Equ. Cales 24. pl. 7. 
Hill. 1700. Lightbone v. Weedon. 


4. If a fine is levied by huſband and wife of lands, which he has 
in right of the wife, and there is a deed made at the ſame time to de- 
clare the uſes thereof, and afterwards this deed 2zs 4%, and then an- 
other is made to the fame eftect, and dated as the fir/t; that deed 
is ſufficient to declare the uſes of the fine. Per Holt Ch. J. Mich. 
7 Annæ. Holt's Rep, 735. in caſe of Buſhell v. Burland. 


(X. a) Of inſpecting Deeds by Order of Court, 


and at what Time. 


I, JN earl having a notion that his next eldeſt brother was ex- 
travagant, and having no iſſue of his own, cut off the entail 
of his ęſtate by a recovery, and by deed and will ſettled it on His 


younger brother for life, remainder to his firſt ſon (then in being) for 


Though it 
appeared 
that no 
Wages were 
dae fo ker. 
Abr. Equ. 
Caſes 

S. E. = 


Lord Mac- 
clesfeld 
{aid that 
more ought 
to be done 
in this caſe, 
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"han in 2 life, with reniainder to truſtees to preſerve contingent remainders, 
cad Temainder to the firſt ſon of that fon in tail male; &c. charging the 
17%.—— -eftate with 1001. a year only to his next brither the preſent earl, and 
Yer after- died without iſſue. Lord C. Macclesfield taking notice of the in- 
Fa gratitude to the crown, to give away the eſtate from the honour, and 
vedere peer- that here being 10 purchaſer, there was no occation to bring the 
ase was Cauſe to a hearing; his lordſhip, on bill and anſwer, ordered all the 
are win deeds and writings to be brought by the defendant, the deviſce, be- 
where the fore the maſter ; and that the plaintiff, the preſent earl might, cither 
PIT. by himſelf or agents, have the inſpection of them; fo that if any 
cr. thing has ſlipped the conveyance, or if the entail be not well docked, 
remainder the plaintiff may have the benefit thereof, 2 Wms's Rep. 177. 


in tail ex- Trin. 1723. Earl of Suffolk v. Howard. 

pe<tant on . | 
an eſtate tail, and was bir male of the family, and the d fendants were beirs general, and ſiſters of the 
tenant in tail, ® and by their anſwer ſhewed, that their brother the tenant in tail had ſuffered a 
recovery, and declared the uſe to himſelf in fee, referring to the deed in their cuſtody, Lord 
- C. Talbot before the hearing, ordered the defendants to leave with their clers in cout, the 
LEES makin? the tenant to the freecipey and dlecl wing the 4575 of the yecovery, 2 Wms's Rep. 178. 
in 88 at the end of the page, cites about Hill. 1735. Sir Edward Beitiſon v. Farrington 
An > 


*[ 106] | | 

|: 2. In the proofs of a cauſe, plaintiff proved a deed, and the defen- 
dant, on petition to the Maſter of the Rolls, got an order of leave to 
inſpect ; becauſe the depoſition of the witneſs referring to the deed, 
made the ſame to be part of the depoſition, But to diſcharge the order, 
it was moved that defendant can have no right to ſee the ftrength 
of plaintiff's cauſe, or the evidence of his title before the hearing; 
and that if this were to be granted, fuch motions would be made 
every day; ſince it would be every one's curiolity to try to pick 
holes in the deed or ſettlement, by which he is diſinherited; and no 
fuch order was ever made in the like cafe; and Lord Chancellor 


diſcharged the order. 2 Wms's Rep. 410. Paſch. 1727. Davers 


v. Davers. 


Y 


Falſe Judgment. 


(A.) Who ſhall hold Plea of Falſe Judgment. 


Beſue the 1. 52 H. 3. 20. Stat. Marlb. NACTS that one from hence- 
making of or th (except eur lord the king,) 


„ 
. Halute, 


bis 


if a falſe ſhall hold in his court, any plea of faiſe judgment given in the court of 
zudgment N | 
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tris tenants ; for ſuch plea ſpecially belongeth to the cn and _ of had been 


given in a 
our bird the king. court baron, 


this ſhould have been redr-ſed in the court 5 ron of the lord next above 1 m, and ſo upwards of the 
lords paramount; which both was an occaſion of long Jelays, and the king had alſo many times 
prejudice thereby ; for that thoſe bate courts could auſeſs no fine or amerciament to the Kin 

which 1s to be doo, that if the next immediate meſne had no court baron, the falſe As 
raent could not be redrefied in the court of the lord next above, for default of privity; but then 
the falſe judgment was to be Tg in the court of Common Pleas, or before the juſtices in 
evre; and now the juſtices in eyre being worn out, the or:gizal writ of falſe judgment is retorz- 
able corami juſtitior ics noſtris apud Weſtm. which are the juttices of the court of Common Pleas, 


2 Inſt. 138, 139. 


(B.) Lies in w hat Caſes ; and where Falſe Judg- [107 


ment, and where a Writ of Error, or other Ac- 
tion; and the Difference. 


5 RIT of falſe jndument lies & net before execution ſued, * But it 
and till the demandant has entred. Br. Faux Judgment, Was ad. 
mitted by 


pl. b. cites M. 18 E. 3. and F. N. B. And in falſe judgment it Cateſbe and 
was held a good plea, that the plaintiff himſelf is yet ſeiſed of the Jenney, 


franktenement, and was fo the day of the writ purchaſed. But writ ee OY + 


of error lies againſt him who was party to the Judgment, whether he anon. 
was tenant of the franktenement or not. Br. F aux Judgment, pl. tion in p/cz 
= cites 8 3 07 land. Br. 
3 3. 34+ | Faux Judge 
ment, pl. 19. cites & E. 4. 19.— But ibid. cites? F. N. B. contra. Br ook makes 2 quere = 
{er prrf nat, but ſays, it ſeems all one; atherwiſe it is in att aint C by reaſon that the petit jurors may 
die, but it ſeems that the ſuitors may live. Quere. ——\ F. N. B. 19 (A) cites M. 38 E. z. 1 5. 
and 8 E. 4. 19. accord ingly. That where the tenant loſes his 1 and by falſe judgment in a writ 
of right in a court baron, he ſhall vt have a writ uf faife judgment befare the demand int has entred 
upon him, &c.——Þ Orig. in (Sur) but in the other editions of Brook, it is (Sans) which is ace 


gording to the ear bod, per Jenncy. 


Land is recovered in court baron by plaint, where it is frank- So defen- 
tenement, and ought to have been by writ, Falſe judgment lies, but ras 
14 , 
not 4%iſe, nor treſpaſs ; for it is not void, nor Coram non judice, but Br. Trefs- 


error. Br, Faux judgment, pl. 11. cites 22 Atl. 64. paſs pl. 
| 238. 3. C. 

. A ſheriff in the county guaſhed the bin einten, one conſent of s. p. Br. 
the ſuitors, and the party brought a bill aga: 2 him 7? e Exchequer, Adios * 
e cafe, pl. 


and it well lies. For falje judgment does not lie; Policy” it was not „ cite, 
the act of the ſuitors, who are judges there; and the eſſoin was caft Sc. 

in writ ot taking of beaſts : and ſo note that ſuitors are in the coun- 

ty. Br. Faux Judgment, pl. 18. cites 26 Aſſ. 45. 

4. Note, that of a judgment given in ancient demeſne of lands at For erer or 
common how a writ of falſe judgment docs not lie, becauſe it is coram , et 
2 F. N. B. 19 (D) u in the notes there (RIP cites 7 H. 4. 1 


3 ne, tlie pa- 
rol mall not 


de removed; for the party may have writ of falſe judgment, Br. Cauſe a Remover, &c. pl. 4. 
Ates 9 H. C. 34. 


5. It is ſaid that in falſ2 judgment the parties have day in court, 
and in a writ Ferrer not. And in debt before the ſneriſf in the 
: county 


= 
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county the plaĩiſtiff recovered his debt and damages, and the de- 


feadant brought a writ of falſe judgment, by which the record was 


removed by recordare out of the county into bank; and in the fame 
court the plaintiff in the firſt action may pray execution, if the de- 
endant will net aſſign his errors; and after the plaintiff in the writ 
of falſe judgment, was neuſuited. Br. Faux Judgment, pl. 15. cites 


20 H. 6. 18. | Ks 
6. Of error in court of prepoauders writ of error lies, and not writ 
of falſe judgment; which proves that it is a court of record; and 
this per Littleton, quod non negatur. Br. Error, pl. 162. cites 
6 EA. 3. and 7 E. 4. 23. LE | | 
7. Falſe judgment lies upon a j#/ticies, and admeaſurement of 
pafture, and all other wicentiel writs. Br. Faux Judgment, pl. 14. 
7 E. 4-23J- - : | 
F. N. B. 8. A writ of falſe judgment does not lie of error in afſiſe of freſh- 
19. (). force, but a writ of error; for aſſiſſe of freſh-force is always in 
court of record. Br. Faux Judgment, pl. 22. cites the regiſter. 
9. If falſe judgment be given in a writ of right cleſe, the party 
tenant or demandant may ſue a writ of falſe judgment thereupon. 
F. N. B. 12. (A). 


pL. 2. cites though falf- judgment he given, he Hall net have writ of falſe judg- 
24H. 4. 39. ment at cemmon lat. F. N. B. 12. (B). Ibid. 18 (H). 


For ſif a 
copyholder ſhould have ſuch writ, he ſhon!d be reſtored to a freehold which he never loſt, but 


always continued in the loid. But it ſeems the recovery is void, and may be avoided by plea. 
F. N. B. 12. (B) in the notes there (b). | | 


Ii. Upon falfe judgment given in courts, holding plea by pre- 
ſcription in every ſum in debt by bills before them, falſe judgment 

| will not lie, but a writ of error thereupon. F. N. B. 18 (H). 
But it is ſaid 12. Where falſe judgment is given upon a writ of Juſticies di- 
therein rected unto the ſheriff, the party grieved ſhall have falſe judgment, 


marg that ; : | 
it is cortra- and not a writ of error; althouch the judgment be of debt, or treſ- 


ry if de paſs over the ſum of 20 8. F. N. B. 18 (H). 
juſtices be | 
remeved into B. R. by a pone.——Br. Error, pl. 20. S. P. cites 34 H. 6. 48. and 63. 


jos foes xch 13. A writ of error preperly lies, where falſe judgment is given in 
cet, hun- gig f l N 
[ any court, which is a court of record; as in the Common Pleas, or 


cred court . 
and court in London, or other city, or place where they have power to hold 


baron, &c- plea by the kings charter, or by preſcription, in any ſum in debt 
e Lea or treſpaſs over the ſum of 40 8. F. N. B. 20. (D). 


courts ofre- 
cord, and ſoa writ of error lies not, but a writ of falſe judgment. Co. Litt. 117. b.—and though 


the plea is held with or without writ, it is all one. 6. Rep. 11, b. Jentleman's caſe. 


See Court 14. If the ſleward is named in the judgment, ie makes it a falſe 


Teal ] judgment. Noy. 74. in caſe of VAUGHAN v. PARAMORE cites 1 


man's cafe. E. 5. 36. and the reaſon is becauſe he is not judge there. Ibid. 


cites 6 Rep. 11, Jentleman's caſe, 
| | [See (D.) pl. 1. ] 


(C.) Falſe 
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” 


(C2 Falſe Judgment tried by whom, and how ; 
and of the returning the Writ, and removing the 


Record. 


Fo 1 E. 2, 4+ | var, 1. EY AC + T8 8 that WW Dew a record COME th * Upon 2 


ito the i court by writ of Salje ror aligned 
In a writ of 


Judgment, : in CA aſe whore the Party alle 49 TEL th, at 22 record. 5 * 2 „ falſe 3 ado 
644 — 4 4 — 
TU e than the court doth record * £ Ja: mM. 8 Fn averment ſhall be re- ment given 
Wee. ” " the 399% COU! try, nd 0 EN TC Hich T £ 12 preſe at iN ths oy of York, | 
7 ? i cy Q Or, 
urt when the record was mace, it they 27 1 Came Iv 't ethers of the ; in an inde- 
, by the fheriffe return. Aud if they come not, the ing welt ſhall K t. ailump- 
be take "N 0 7 th. 5 good, COA if 7”) } + fit, & * 
: #0 quantum 
meruit, the deſengant in the falſe judgment, after pleading to the other errors, ſounds a further 
5. CA uU 501 ft dim E a Tute uus, (viz. EI q 4 4 i" 5 * J. 200. M. IN fie e var. 7772 2122 4224 . 1 pra 7. 


Joſe iu retornte © igual, in Gur) Com prod. | «pr quo judicium previ realiter reddit” fuit as ue L 
qual defect. prac * ſuperius Pro error! ibus aff: n' fucruut vel eorum aliquis fuit content” in lo- 
qu is: pra 4 tuper quo Jadiciu m prag. in Cur” Com! predict reddit. fait, prout in Cur” hic 
tende by evis de falio jus 101 pP. d' ſuperius retorn” recordmur, et hoc Para us eft verificare 
unde petit judicium, ſi curia 5 ad examinationem defect' predict procede! re velit ſeu debeat, &c. 
Lutw. 957, 958. Hill, 13 W. 3. eee licld v. Sarton.—aAnd reſers to a like precedent in 
Hearne (495) 39% _ : 

„ Ina wilt of falle judgment On à judgment! 1 ancient demeſne it was Cal to be in c egit 

7 a s » 1 . 

where it ſhould be regine; now my this there is no record made or removed hurt only an. er Ww, 


end is as if the ſuitors had he ought in the reco rd 2 Pie i! 4 writ to warrurt it. F. N. B. 18. (G) in 
the notes there ( d). Hut in writ of err90 ve uo h re es à record if it be avated, a ſpecial writ may | 
5 be awarded iu, bon the recaor 7. 4 11 WY. i” Cu“! Ty 3 1 OF f 1118 W 5 A record hefore the removal, 5 
and the juſtices of C. B. may carry it into B. R. in their hands; though otherwiſe of a roll of a 
> A © " % * pa 7 E 
vaſe court which is not 2 record, Br. Fa aux 1 PL 1. Cites 4 H. 6. Fitzh. Faux judg- 
ment, pl. 1. — Br. F. ux Judgment, . x. cites 3 H. 5. 
+ That i OP it ſhall be tried by thoſe who were then prefent. For the world 2 werment, in tris 


place, /gnifiis an d or 7749: and not an Otter to juſtily the thing. N, Lutw. 30 3. in his additions 
to the report of Butter field v. Sarton. | 
1 If they come, and by other of the country, &c. Cay's Abr. Stat, tit, Falſe Judgment. 


rog! 


2. If the ſheriff returns that the ſuitors wil net record le pars! (or A _—_— 
L EEE. F returned hy 
plea), a /icut alias diſiri iugas ſhall iſſue againſt all the ſuitors. And 8 


if at the day ſome of the ſuitors do appear „ and. others - rot, the tobe ſuitors 
court here ſhall accept the record by the hands of thoſe that appear; at the courz 


for perhaps, at the diſtringas ſicut alias, the others will eitavow the bony nh 


record; but their iſſues ſhall be ſaved, and the diſtringas ſicut alias the judg- 
ſhall iſueas well againſt thoſe that appear as againſt the ethers. And ment was 
by Hill, if on the firſt writ the record had been deliv ee to 4 ſuit- B 
ors, and 2 of them had appeared, and the other 2 made default, i, and 


the record had been (well) accepted, See 1 E. 3. 9. 26 E. 3. 6i. notallthoſe 
* 12 H. 4. 23. And an idem dies ſhall be given to thoſe that ap- chat ought 

pear, according to 29 E. 3. 26. For it may be that at the Oer day, 3 
thoſe who now _ may make default. Hut if the ſheriF returns by that | 


the names of thoſe who refuſe, the diſtringas thall iſſue only againſt penny 
Patty $33.1 


them: and if any of them make default, the record ſhall not of re- 
ceived by the hands of thoſe that appear, but their iſſues ſhall be it certified 
laved, 3 and a new diftringas ſhall go both againſt them and thoſe who 

| made 


as 1% may 


ape. 
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Noy. 74 made default. N. N. B. 18. (E) in the notes there (b) cites 9 


Vaughan v. Pi: 
e. Eliz D. 262. 


cites F. N. B. 18 (D) and D. 262. 
(E) pl. I's 


3. Note, that records of a court baron ſhall be certified by all 
the ſuitors upon a writ of falſe judgment, and not by ſome of them ; 
quære, how this ſhall be taken. Brook ſays it ſcems, by all thoſe 
zho ſhall be in court upon the ſame plca, and not by thoſe ſuitors who 
never were preſent in this ſuit. Br. Faux Judgment, pl. 16. cites 
12 H. 4. 22. and 31 E. 3. Fitz. Faux Judgment 8. 

4. Writs of falſe judgment {ue ot of Chancery, and are directed 
to county and hundred courts, &c, and are returnable only in C. B. 


L. P. R. 529. 


(C. 2) The Effect thereof, and how it muſt be 

obeyed. 
ll IF a writ of falſe judgment be directed to the court of a lord, 
| they cannot proceed after; and it the lord will not Hold court to 
ello it diſtrinr 35 ſhall iſſue to diſtrain him to hold his court; for 
the writ muſt be ſerved at a court. Br. Faux Judgment, pl. 12. 


eites 6 H. 7. 15. | 


(D) In what Court, and at what Time, and to whom 


Directed. 


Writctfalie 1. F ALSE judgment ſhall iſſue to the ſurtors in a baſe court, and 


1 not to the bailifi; for where bailiffs have conuſance of 
ga e pleas, or authority to hold plea by preſcription, it is a court of record, 


Hater, per and therefore a writ of erior lies there, and not of falſe judgment 
itt. Jad quod nota diverſit. & dubitat. there what writ ſhall lie of falſe judg- 


— 
„„ K „* 
4. & -- 28 — 
al ad. 
5 4 
berdum re- E. 3. I. 
. K 
- 2 - 
COS, lies 


2gainft the ſuitors. Br. Faux Judgment, pl. 14. cites 7 E. 4. 23. | 

[ 110 ] 2. If a writ of falſe judgment be brought againſt the ſteward and 
the ſuitors, the writ ſhall abate becauſe the ſteward is named. Per 
Vaviſor Arg. it ſeems it is intended, where the writ is directed a the 


getvard and fuitrs. Br. Faux Judgment, pl. 20. cites 1 E. 5. 3. 
3. A man ſhall not have a writ of falſe judgment, but in the 


court where there are ſuitors; for if there be no ſuitors, the record 


cannot be certified by them. F. N. B. 18. (H). 
ſScc (B.) ] 


(E) Pleading 


* Br, Faux Judgment, pl. 5. Cites S. C. - — See | 


ment in a court of piepowders, Br. Faux Judgment, pl. 3. cites 45 


matt, 
Pais ; 
Pl. 1 
6. 
not {; 
{bi fe 
divert 
note, 
ACCept 
dum it 
mili tis 


. 


ling 
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(E) Pleading, and Errors in Falſe Judgment. 


A JN falſe judgment it was affigned for error, becauſe in the pre- 


cept of ſummons, &c. theſe words, coram tali, &c. were want-= 
ing; and becauſe it appeared by the record that he had appeared 
before judgment, therefore he has affirmed the ſummons ; and where 
a man is e//cigned, he ſhall not jay after, that he was not ſummoned, 
per Wyche. and after the judgment was affirmed. Br. Faux 
Judgment, pl. 4. cites 46 E. 3. 30. ; 

2. Error upon falſe judgment given in D. upon a writ of right; 
it is ſaid that the heir ſhall be warned as well as the tertenant; and 
it is faid there, that the p/-a of the tenant ſhall be taken, and not of 
the heir: but this ſeems to be in falſe judgment, and not in error. 
Br. Error, pl. 42. cites 8 H. 4. 18. | 

3. Falſe judgment upon a juſticies directed to the ſheriff of D. viz. 
J. B. and the under ſheriff, viz. N. I'. held the county, and gave the 
Judgment of the ſum of 1000/7. contained in the juſticies; and the 
defendant brought writ of falſe judgment, and aſſigned it for error; 
and that they made the record that the plea was held before F. B. 
named in the juſticies, where in fact he was alſent; quod nota. 
but the plaintiff was nonſuited, and ſo no determination; but it 
{-ems to be error: for by the writ of falſe judgment the ſheriff is 
commiſſioner; and commiſſioner, nor judge cannot make a deputy z 


and ice here, that he ſhall falſify the roll; but it feems that he fhall 


not ſay fo, if it was in a court of record. Br. Error, pl. 78. cites 
21 H. 9: 4% 

4. Falſe judgment upon a recovery in a writ of right in a court- 
baron, the falſe judgment was aſſigned, for that the roll was, placita 
cram ſeneſcally 85 ſectatoribus, &c. where the ſteward is no judge, 
dut the ſuitors; and therefore error, per Chock and Littleton. Br. 
Faux ſudgment, pl. 13. cites 6 E. 4. 3. | 

5. Note by Fitzh. for clear law, that in a writ of falſe judgment, 
in nullo ejt erratum, is no plea ; for they ſhall join flue upon ſome 
matter in fact certainly alledged by the party, and thall be tried per 
pais; for it is not a * record, contra in error. Br. Faux Judgment, 
pl. 17. cites M. 23 H. 8. 

6. In falſe judgment, if the plaintiff aſſign the errors, he ſhall 
not ſay in hac erratum e/t, but he ſhall ſay unde queritur dryer/umods 
{b1 falſum judicium faftum fuilſe, judicium, viz. in hoc, Fe, Note the 
diverſity between error and falſe judgment in this point. And 
note, that upon tlic writ of falſe judgment, the ſherift returned, quad 
acceptts ſecum 4. legalibus militibus de cont ſuo acceſſit, Sc. & recor- 
dum illud habeo toram, &c. ſub figilla neo & figutlts prædictorum * 
militum, and held the return not good; and that the record was not 
removed by it, For the return thould be ſub figillis 4 ex his gui 
recordo illo interfuerunt, and not of 4 knights. And for this cauſe 
the Court could not proceed. Trin. 6 Eliz. Mo. 73. pl. 198. 

7. A writ of falte judgment was brought in the Common Pleas of 
a falſe judgment given in the court of ancicut demeſne, un a writ of 


Vol, XIII. | . Tights 
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Br. Faux 


Judgment, 
pl. Q, S. C. 


Orig. Ac- 
cord.) but in 
the other e- 
ditions it 8 
(Record). 


DMA. 72. pl. 
55. 8 * 
with the 
after addi- 
tions, vie. 
* quatuors 
Þ quatuore: 
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there in the nature of a writ of aze/; one of 
| red, was nonſuit and ſevered, and 


ATA MY TY} 
I 14 % + - l 
II 


right-cloſe proſ 
the plaintifts, whe 
the other ſuitors would not ſend the record to the ſherift ; where» 
upon 2 diſtringas iſſued againſt them; upon which they brought the 
record into court, and there aſſigned many errors in the record of 
the judgment. I. Becaule in the ſtile of the court no mention is 
made before what judges. 2. There is 19 officer named in the award 
return © 4 the ſun. mons. 3. No aay prefixed to the tenant in the ſum- 


— ff 
| 4 
"Pp 
th 
d L $4.4 


pow 1 


mens, but aud proxim. curiam. 4. Tenant made attirney within age. 
5. M warraz of attorney entered for the plaintiff, ©. No names 


2 / = $ $54 47 A — & * 1 "ITS . Dis Aer — * . 1 
& the fummoners returned, 7. Tenalit within age, and in by di- 
7 


ſcent ouffed of age. 8. Refuſal is recei ue demurrer. And upon non 
ſum inform' the court proceeded to the examination of errors, and 


reverſed tine judgment; and awarded that he ſhould be reſtored to 


al which he had loi by reaſon of tne judgment aforcſaid; but no 
colts qr damages; and the ſuitors were amerced to 71. Irin. 9 
Eliz, D. 262. b. pl. 32, 33. Anon. 
8. The writ was g efective as it ſeems, becauſe it was recordari 
facias loquel. gue et in eadcm curia; whereas it ſhould be furt. 
Mich. 9 and 10 Elz. D. 268. pl. 17. Herford v. Winde. 
A eit was g. Exceptions were taken 79 a writ of falſe judgment in a. court 


fb Fills bn . - . | . 1. 
of ancient demeſne, becauſe the writ was A fumptis tecum guatuor 
TS X - 


muttibus de cemitatu tus, Cc. and in the end, per 4 legales homes 


Mich. 22 & 23 Eliz. D 


225 . 
1 
* 2 2 - » - * 4 » #2 ? 8 , . is | . * 2 ju 4 5 
Mquld be e He us, er 4 li lei lominet ele cut, & c. and alſo in the el of the writ, 


* 


betcre the teſte, it wanted lie words ® dune; and the defendant retuſing to conſent to the 

* - 0 9 4 py * Fs, * 
anzaging the writz the court doubted what to do. Triu. 4 and ; P. and NI. D. 164. pl. 58. and 

= - . % w rey _ * | OY bd. & 1 3 24 k 4 & 4.4 a+» * w * 5 as 
8 4 H. 6. 4 ttt where the writ wants ſubſtance, the ptaintitf may nave another writ out ot - 
6Dancery, to the juſtices of C. B. reciting the matter and commanu:ng them to proceed to diſcuſs 
the erro ta ned in 5 
1 


A , ” „ * 
ne record, 9uod peng £5 riet. Nota bene. 
4 


10. If a judgment in an inferior court is erroneous, no advantage 
ſoall be taken of it upon pleading, but by writ / falſe judgment; and 
the judgment {hall be intended good till it be avoided. Hill. 24 
and 25 Car. 2. B. R. 2 Lev. 81, 82. Doe v. Parmiter. 

IT. An action was brought in the court of Leiceſter, for an in- 

artificial cutting of the plaintiff's fow. The defendant demurred. 
Plaintiff joined. And pon the demurrer day was given ad proximam 
curiam without mention of any day certain; and this was held to be 
incurable. But then it was moved that it appears to be a court of 
record, and then a vrit of error lies, and not a writ of falſe judgment, 
if there had been a c:mplcat judgment which there was not, there 
being only a writ of inquiry of damages awarded, and ſo nothing 
further was done. Mich 3. Jac. 2. C. B. Lutw. 951 to 954- 

"Bullard v. Bull. | | 
12. An infant brought treſpaſs in an inferior court for taking of 


a cow, and after a verdict and judgment for the plaintiff, it was. 


afligned for error. 1. That in the venire facias the word ſcire, &c. 

was inſerted inſlead of ſciri, oc. 2. That the plaintiff in the infe- 

rior court, did not declare Ly his prochein amy. 3. Becauſe 15 * 
i * | al 


ej uſdem curiæ. But diſallowed, for it is the form of the regiſter. 


Falle Judgment. +111 


» 
ſaid in the record, that the jury elee?, triat. & jurat. fuerunt per - Cur? 
where the jury is to be tried by triors, and for thele realons judg- 
ment was reverſed, Lutw. 954. to 957- 3 & 4 Jac. 2. Wilton v. 9 
Leathat. = 


{ See (B). —Error. [(].c)—E.c) Ko.) See more in Towns 
ſend's Tables 153. and Cornwall's Tables 173 175.4 - 


N Brod er eo a .4 


(F) How the Judgment ſhall be. [ 112 ] 1 


JN a writ of falſe judgment, if the judgment be reverſed, the 

ſuitors are amerced; and the court thall 1 give the former 

Judgment which the ſuitors ought to have given, F. N. B. 18. (A.) 
a note there. : 

2. In a writ of right-cloſe, if the writ of the demandant be abated, 1 
whereupon he brings falſe judgment in C. B. and there the judg- = ebay 
ment is reverſed, and the writ awarded good; then he ſhall hold fays, tha: it 
plea in C. B. anda judicial writ ſpall iſſue from the Common Pleas, in d _ 


accordùing- 
nature of pr oteftation made in the firſt writ; and if the proteſtation jy, in cafe of 


were in nature of aſſiſe of mortdanceſtor, the juſtices ſhall direct a Parr res a 
i N , > p v. Bor. ; 
writ unto the ſheriff to f. mmon the jurors to come out of ancient ag 233 


*n-jne thither, and all the matter ſhall be tried and determined in C. W. 3. B. R. 
B. And although the } Judg ment be given of the land in C. B. yet by Hou, and 
the land ſhall be ancient demeſne. Quod vide M. 3 E. 3. in tit. OR 
Faux Jud zment, F. N. B. 19. (D.) cite s 4 Inlt. 270. yen: ak 

3: Tenant in tail let ied a } 1 of land, W ch Was meer] demeſue, ?, Cautc not 
with proclamations ; a formed n Was brot ght of the land within the Werranted 
court of ancient demeine, and the defendant pleaded the fine in bar 8 
of the eſtate tail by the cultom, and judgment was given there ac- 
cordingly. Where upon a writ of falſe judgment 1 was brought in 

the Common Pleas, and it was a q: ac{tion in that caſe e, if the aver- 

ring of the cuſtom for barring of the eſtate tail there was good 
againſt the ſtatute de donis conditionalibus, which was made within 
time of memory. Ld. Dyer makes a-nota, that if the judgment 
ihould be reverted for that ecror yet the judgment given here can be 
no other, but that the party ſnall not have judgment to recover ſeiſin 
of the land which is ancient demeſne, but only that he ſball be * re- 
ftored to his action, &c. which will be adjudged there according to! 
their cuſtom. Mich. 22 and 23 Eliz. D. 373. a, b. pl. 13. — Cites 

37. All. 4. 


* Co. (E). 
42 


(G ) Fyprntioan 


— nnd EAA. 


112 Falſe Judgment. 
a 


(G) Execution awarded where, and how. And of 
Scire Facias. 
I. J? was ſhewn to Thirning, that a man had recovered land in 
g ancient emejne, and before that execution ſued, he, who loſt, 
brought a writ of talſe judgment, fo that the record is in C. B. and 
the plaintiff docs not purſue it, and the demandant cannot now have 
execution in ancaent dem ſne. And Thirning ſaid, he may ſue execu- 
tien as weld by ſcire facias as upon a writ of error in B. R. For | 
when the record is there, they will award execution. Br. Faux 
Judgment, pl. 6. cites 12 H. 4. 23. | | 


2. It was agreed that if the plaintiff upon ſcire facias ad afſignand. 1 

Laudiend'] erreres appears, the court ſball proceed to the examinatia sn "1 

errors; but if be makes defuuit, the deferdant fhall have execution; * 

for the court is net bound to examine the errors, though they are ap- [ 
parent, unleſs at the aſignment of the party; and that a man can- 
not be nonſuited in a writ of error; for he has not day in court; 

contrary in a writ of falſe judgment; but in the ſci. fa. upon writ * 

of error, he may be nonſuited; quod non negatur. Nevertheleſs it be 

is not expreſly ruled. Br. Error, pl. 11. cites 20 H. 6. 18. | 

3. The original is determined by the nenſuit of the plaintiff in“ 7 

alſe judgment, per Aſcough; and therefore, per Paſton, execution a 

| ſhall be awarded in bank preſently ; and ſo fee that the record ſhall bu 

[ 113 ] not be remanded into the countrv, but execution ſhall be made in alc 

bank. Br. Faux Judgment, pl. 15. cites 20 H. 6. 18. of 

4. In falſe judgment J. T. recovered againſt R. S. in a juſticics 9 

directed to the ſheriff of D. 1ccol. which recovery was removed inte 

me 


C. B. at the ſuit of the defendant, by writ of falſe judgment return- 
able 15 Hill. 21 H. 6. at which day J. T. appeared, and R. F. was MU _ 7 


nonſuited ; by which J. T. brought ſcire facias to have execution, ro- 


rurnable 15 Paſch. and the parties appeared, and the plaintiff [in the I 
court below] prayed execution. Yelverton objected to it, and ſaid the 
he could not have execution; and fhewed a 1writ of falſe judgment, Cate 
guon coram vobis refidet returnable 15 Johis. and prayed proceſs againſt - | : 
n 


J. T. and tendered ſurety to ſue with effect, and aſſigned error that 
the juſticies was directed to the high ſheriff, and the under ſheriff Was 


held the county and the plea between the parties, and the record 28al 
was entered as before the high ſherift, where in fact it was before the v 
the under ſheriff, and fo the judgment coram non judice; and be- wr : 

anotty 


cauſe both parties appeared it was held in vain to award any procels . 
againſt the ſaid J. I. upon which J. T. jaid that the ſaid f. S. was 12 


cthhertuiſe nonſuited in another writ of falſe judgment, therefore judg- W 
ment ſi actio. Per Paſton J. if a record be removed out of this court eo: 
cutio 


of C. B. into B. R. by writ of error, and ſcire facias is brought agai/t | 

the party, and after the plaintiff in the ſcire facias is nonſutted, and the pl. 44. 

ether brings ſcire facias to have execution ; and the other ſhews writ 

error, quod penes illos reſidet, and affigns errors; yet the other ought 
| 0 


to have execution without anſwering to the errors. 


Falſe Judgment, * 
Br. Faux 


Judgment, pl. 9. cites 21 f. 6. 34. | : 

5. But it he will firft fue a writ - error, and pray ſcire facias 
againſt the party, and after is nonſuited ; there, if the other ſues {cire 
facias to execute, the party, who was nonſuited ſhall have a writ 
of error, quod coram vobis reſidet, and aſſign his error, contra in the 
fſeire facias; per Paſton. J. Ibid. : 

6. Aud ſo there ſeems a arver/ity where he Fay ſcire facias and 1s 
nonſuited, and where he prays ſerre facias and does not ſue it out ; and 
therefore, if in the fir{t writ of falſe judgment no proceſs was ſued, 
then it is ut ſupra. Ibid, 


113 


7. And fo it ſeems that nomnſuit after appearance and proceſs ſued prXonfuir. 


is peremptory, and e contra before appearance; for if he does not ſue 


out procels upon it, then it cannot be * after appearance, ibid. 


pl. 26. cites 
S. C. and P. 
per Paſtong 


but Br. makes a quzre as to this in falſe judgment.—“ Orig. [Priſe] but it ſeems it ſhould be 


{ Puis. ] 5 


8. And fo it appears by this caſe, that if the record cams into a 
more high court, and execution is awarded there, the. record ſhall net 
be remanded, Ibid. | 

9. If a writ of falſe judgment be brought in C. B. of a judgment 
Ars; un an inferior court, by which the record came into the 
bank; yet this is not of record to have execution, nor otherwiſe z 
but whether the judges affirm or diſaffirm the record, fo that they med- 
dle therewith, then it is of record; and then execution lies, or a writ 
of error, and not before, per Prifot. Br. Faux Judgment, pl. 10. 
cites 39 H. 6. 5. | 

10. When the fir? judgment is reverſed by writ of falſe judg- 
ment, the plaintiff in the writ of falſe judgment may have a writ of 
ſcire facias in bank againſt the party to have execution in the writ 
of falſe judgment. Br. Faux Judgment, pl. 19. cites 8 E. 4. 19. 

11. Writ of falſe judgment was brought of a judgment given in 
the county court upon a plaint there afirmed in an action upon the 
caſe for an aſſumpſit to the damage of 399. and coſts to 10s. And 
ty delay execution 5f the coſts and damages the writ was brought. 
And the record was removed, and the writ ſerved, and the plaintiff 


'was nonſuited; upon which the defendant prayed a ſceire facias 


againſt the plaintiff to have execution. And by good adviſement 
the writ was granted; for otherwiſe he ſhall not have any judicial 
writ to have execution. Hor the record hail not be remanded into 


another county, &c. Mich. 15 & 16 Eliz. D. 329. a. b. pl. 14. 


12. See the like point, 20 and 21 H. 6, But there was a neto 
writ of falſe judgment directed to the juſtices of C. B. gued coram 
is refidet ; and error thereupon aſſigned, in order to prevent ex- 
og in the ſcire facias; et curia adviſare vult, &c. D. 329. b. 
Pl. 44. | 


Pr. Execu- 
one, pl. 
124. ces 
. 
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(A) Falſe Latin. 


1. ALS E Latin does not overthrow indicments, if by any in- 


tendment the indictment can be made good. Cro. E. 108. 


Mich. 30 and 31 Eliz. B. R. Bricket and al.-Mich. 2. Jac. B. R. 
5 Rep. 121. b. Long's cafe, S. P. | 
r 2. Falte Latin ſhall not deſtroy * deeds nor pleadings, though it 
Tac in Au. Will abate J crits. Sti. 302. Arg. in caſe of Tailor: v. Webb. 
ditr Curie's caſe.—8. P. by Coke, Trin. 12 Jac. 2 Bols. 241. in cafe of Marſham v. Jolly.— 


5 Rep. 121. Long's caſe.— 4 Mod. 160. 4 and ; W. and M. B. R. in caſe ef Bennet v. Preſton. 


— 1 Reh. 133. a. Mich. 11 Jac. B. R. Oſborn's cate. 

2. In debt on a bond, if the ebligation be falſe Latin, the declara- 
tien eught 75 be gend Latin; as if the obligation be wiginti, the decla- 
ration ought to be viginti; and then the court is to conſtrue if it 
be a variance. 2 Show. 155. Hill. 32 and 33 Car. 2. B. R. 
Anon. | | 
4.᷑. Falfe Latin does not abate an afpeal. 4 and 5 W. and M. 
B. R. 1 Salk. 328. Bennet v. Preſton. 4 Mod. 159. S. C. 

5. Falſe Latin was held to be curcd by a verdict. 8 Mod. 380. 
Trin. 11 Geo. Cambridge v. Lea. | 


[ See 4 Geo. 4. 26. at tit. Latin. Inf.] 


(A) Falſe Dath. 


1. ILL the ſtetute 3 and 11 H. 7. which gives power to 
examine and puniſh perjuries in the Star Chamber, there 
was not any puniſhment for any falſe oath of any witneſs at common 
law; and now there is a form of puniſhment provided for perjurics 
by the 5 Eliz. yet before the ſtatute 3 H. 7. the king's counſcl 
wfed to aſſen. ble and puniſh ſuch perjuries at their diſcretion; and 
there was no puniſhment for perjury at common law but in caſe of 
attaint ; as appears D. 272. But in the ſprritual court, pro læſione 
fidei, they uſe to puniſh them. Cro. E. 520. Mich. 38 and 39 
Eliz. C. B. Damport v. Simpſon. | 
2. If one makes a falſe oath, the party is puniſhable for it by an 
action an the caſe, if it be not perjury for which he may be indicted; 
there is 2 difference between a falſe cath and perjury ; tor one 15 
judicial the other is extrajudicial. And the law inflicts greater 
puniſhment for a falſe cath made in a court of juſtice than cllewherey 
becauſe of the preſervation of juſtice, Per Roll, Ch. J. Trin. 1652. 
Sti. 237. in caſe of Howell v. Gwinn. 


3. At 


4 
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3. At the commen {aw one may be indicted for a falſe oath in an 


affidavit, Per Roll. Ch. J. Trin. 1952, Sti. 374. King v. Troes. 
{ See Perjury. ] 


Falle lea. 


(A) The Effect thereof, and how Diſcountenanced 
and Puniſhed in Law and Equity. 


N precipe quod reddat ggainſt two, if the one comes and takes 

the entire tenancy upon him, upon which they are at iſſue, and 
it is fcund againſt the tenant, by this he ſhall loſe his moicty ; for it 
is found aga unſt the tenant for his part, becaule it is tried per pais 
upon flue 3 3 contrary of plca to the writ by demurrer. Note the 
Difference, Br. Pcremptory, pl. 73. cites 8 E. 3. 17. 

2. Plaintiff, in a ſuit in chancery againſt an executer, ſhall have 
the ſame advantage thereof, as if the fame plea were found falſe by 
verdict at law; and ſhall have all the ſame conſequences here as fol- 
low on a falſe plea at law to all intents. Mich. 26 Car. 2. 2 
Chan. Caſes. 201. Parker v. Dee. 
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(A) At Common Law. 


| T common law, if one had ſuffered a recovery in any 
real action againſt him by defauit, (it he was lawfully 


ſummaned and no error was in the proceeding,) he had not (the cale 
of an infant only excepted, for the tendernets of his a age and defect of 
intelligence,) any remedy but by writ of ' right. And this was the 
reaſon that tenant in tail, tenant by the curteſy, tenant in dower, or 
for life, after a recovery by default, had no remedy till the ſtatute 
of W. 2. cap. 4. gave them a writ of quod ec: deforceat, Nota per 

8 © Rep. 8. b. in Ferrer's caſe. 
Where leſſee for life was remains er in fee, if a ffranger had 
2 againſt the tenant fer liſe before the ſtatutè of Weſt. 2. 
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he was barred; and if it were by feint action, and after the tenant 
for life ated, he in remainder was barred; becauſe he never. had 
poſſeſſion of the land to maintain an action. But if he in reverſion 
had entered upon tenant for life, and diſſeijed him, and after the te- 
nant for life had re-entered upon him and died, he in remainder 
might have had a writ of right againſt him who recovered ; becauſe 
the miſe was ſeined upon the meer right of the thing which was in 
dernand, which of them had meer right, vis. the demandant, or the 
tenant, and not whether he has right to the poſſeſſion upon that 
which was defeated by the entry of the tenant for life; for if he 
could have gotten — to convey an action unto him, although 
the poſſeſſion afterwards did fail him, yet in trial his right did not 
fail him; but it ſhall be found that his right is eigne, but a right 
w:thort a poſſeſſion gives no action. But yet at common law, it 
was ſaid, he was not without a remedy before the ſtatute; becauſe 
he might have had a formedon in remainder, though he never had 
any poſſeſſion by a recovery in a mortdanceſtor; and, it was ſaid, 
that if tenant for life upon a recovery had againſt him, had died be- 
fore execution, he in remainder might falſify the recovery in a ſcire 
facias. Hughes's Abr. 916. pl. 11. cites 12 E. 4. 21.—{ But I do 
not find it there.] 

2. It tenant fer life, where the remainder was over in fee, had 
ſuffered a recovery, he in remainder was without remedy at common 
law. And the reaſon of the firifineſs of the common law, was to 
prevent multiplicity of ſuits, trials, recoveries and judgments, in 
one and the ſame cate. 6 Rep. 8. b. in a nota of the reporter's. 


(B) Falſfying. What Things may be Falſifyed ; 


in what Caſes, and how. 


T. P RACITPE quid reddat againſt two, who made d:fault, and 

at the grand cape they appeared and waged their law of nan 
ſammons, and at the day one came and the other not; there if the de- 
mandant recovers the moiety where the other is tenant of the while 
and is oujted, he ſhall have aſſiſe; per Stone. Quære; for he 
might have taken the whole tenancy abſque hoc that the other had 
any thing, and have waged his law, &c. Br. Aſſiſe, pl. 470. cites 
6 E. 3. and Fitzh. Saver Defalt, 67. 

2. In formedon the tenant wvuched ine, who came, and joined iſſue 
with the demandant, and a venire facias iſſued ; and before the day 
ef return the vouchee died, and [fo] did not come at the day; by 
which petite cape iſſued, and fo the demandant recovered by default 3 
this judgment may be reverſed by action of diſceit; per Cur. but 
nat by affiſe; and therefore ſee that the judgment is voidable, but 
not void. Br, Aſſiſe, pl. 139. cites 8 All. 32. 

3. In aſſiſe if a man recovers by verdift, and before judgment the 
tenant gets a releaſe of the plaintiff, he cannot plead it; but if he 
be ouſted, he ſh. 1l have aſſiſe, per Tanks, to which there was no an- 
iwer. Br. Aſſiſe, pl. 366. cites 43 All. 19. 
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i by the releaſe, per Townſend, Br. Aſſiſe, pl. 378. cites 5H. 7 40—8. P. ibid pl. 404. 


cites M. 6 R. 2. and Fitzh. Afi. 70. —8. P. ibid. pl. 492. 


4. If I grant to you proximam advocatioem, and after I ſuffer the 
advowſon to be recavered againſt me by writ of right of advoruſon; 
you may in Qua, Imp, faltify this recovery. And this was at come 
mon law, per Fitzh. 26 H. 8, pl. 8. | "in 

5. Ceſty que uſe in tail, befare the ſtatute of aſes, ſuffered a reco- 
very againſt him upon a feint title and died, the feoffees could not 
fallify it ie by way of entry ; but they ſhall have writ of entry ad 
tor minum gu hrateriit, or writ of right, and ſhall falſify it by this 
action. Br. N. C. pl. 153. cites 30 H. 8. 147. 


6. In all caſes where a man ſhall nf have error or attaint, he may 8. P. per 
Doderidge 
Cr. J. 


faliify, Godb. 271. Hill. 15 Jac, B. R. adjudged, Plott's caſe. 


J 
466. S. C. Holford v. Platt. 


LE, Chir»graph of a fine ſhall not be falſifyed by any parol evi- 
dence. Admitted. Arg. 10 Mod. 42. Mich. 10 Annæ, B. R. in 
caſe of Ld. Say and Seal. : | 

8. Vir by the date of the concord; though that be matter of 


record. 10 Mod, 43. 44. ut ſup. | | 
g. Whenever a recovery is falſified, it is by writ of errer, or 
by ping, and in ſome ſpecial caſes by naten. Pig. of Re- 


cov. 106. 


(B. 2) By Entry, &c. 


1. C5 SST is brought again/? F. who aliened to F. pending 
the writ, and the demandant took the r.nt and homage of S. 
pending the writ, and after had judgment to recover ; the beſt opi- 
nion was, that the ſaid S. ſhall avoid the recovery by this accept=- 
ance ; quzre, inaſmuch as it was not pleaded before judgment, fo 
that it is matter in fact; but per Stone by this acceptance the writ 
was abated, and the action extinct, Br. Acceptance, pl. 3. cites 
21 E. 8 | 
2. Where the demandant in præcipe quod reddat enters upon the 
tenant pending the writ, and the tenant leſes the land by default after 
appearance by petite cape, upon which he cannot aver this entry by 
way of plea before his default faved ; by which ſeiſin of the land is 
adjudged, and a prote/tation is entered of this entry made by the de- 
mandant to ſave the ajjiſe of the plaintiff ; and fo ſee that of this en- 
try he ſhall have afliſe againſt him, who hath recovered the land 
againſt him by judgment after the entry, per Cur. Br. Alſiſe, pl. 
17. cites 40 E. 3. 42. | 
3. In ſcire facias. A. brought precipe guad reddat againſt B. and 
pending the writ J. N. entered, and A, recovered and brought ſcire 
facias againſt him, who entered to execute the recovery, and the tenant 
pleaded that he was ſeiſed till by the ſaid B. diſſerjed, againſt whom the 
aid A. brought the pracipe, pending which writ the now tenant enter- 


ed, and by the opinion of the Court it is m0 plea ; for he ought to 
| | allege 


Facet] -- 


Br, Brief, 


pl 
8. 
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9. cites 
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alliege elder title: or that there 1s covin between the demandant in the 5 
præcipe and the tenant, quod nota. Br. Fauxif. de Recov. pl. 2. 
cites 3 H. 6. 34. l 
Fr. Prief, 4. FFherefore the tenant alleged, that before B. had any thing C 
1 ces J. 8. was ſeiſed in fee, and enfeotfed him, by which he was ſeiſed; 
Wy till by the ſaid B. diſteiſed by covin, againſt whom the ſaid A. ; 
brought the præcipe, and pending the writ he entered, and after he 1 
omitted the covin and pleaded ut ſupra; and ſo it is admitted there, v 
that elder title of entry, than the tent has upen whom he enters, 6 
feffices, though it be not elder than the title of the demandlant in the a 
precipe qued reauat; for there it is agreed that ſuch entry /ha!l abate , 
be torit. Ibid. | 7 
5. So if the {ord enters ien his villuin, or the mortgagee upon the : 
mort gagor pending the writ, Ibid. | ! 
6. Contra, if a man diſſciſes the t:nant pending the 171it, this ſhall 8 
not abate the writ, and therefore this is no caule to fallify ; and per ( 
Marten there the matter ſupra is good, but yet this 7s. 10 Plea in C 
 ferre facias, which is founded upon a recovery; but the demandant 5 
hall have execution, and the other Mall be put ts an aſſiſe, and L 
faljify there, viz. by way actien, and by an original, and not in writ : 
judicial by way of defeating, Quære inde; for concord. 7 H. 4. | 
Ibid. F 
Er. Brief, 7. In precipe quod reddat; where for medon is brought again/?- C. h 
1 and I enter pending the writ, and the demandant recovers after; there a 
* the recovery ſhall bind us both; contrary it I had title before the 1 
31. cites 8. Writ of formedon; and therefore it is uſual to bring the writ againſt f 
"= the mortgagor and the mortgagee, the lord and the villein; for a ( 
lawful entry, pending the writ, ſhall abate thewrit, In theſe caſes, 8 
and ſeveral others, the lawful entry F a ſiranger ſhall abate the 1 
writ, quod nota, and by ſuch entries the party, ho entered lawfully, 
Mall falſify the recovery, per Markeham. Br. Entre congeable, pl. e 
34. cites 21 Hf. 6. 17. | 
8. If tenant for life be implcaded, and prays in aid of a ſtranger, 7 
he in reverſion may enter; but if he docs not enter, till the other has 
recovered, then he cannot enter, but 1s put to his writ of entry ad £ 
 terminum qui preteriit, or entry at common law, and ſhall falſify the h 
recovery there. Br. Fortciture de Terres, pi. 87. cites 24 H. 8. 
[Sce Error (B) Aemitter (C. 2) 
3 
[118] (B. z) In what Caſes. In reſpect of the Place N 
| Where. | b 
t 
. IN ſcire facias againſt the heir upon a recovery in aſſiſe by de- C 
fault againſt his father, he ſad his father had nothing the day 
of the writ of aſſiſe, nor at any time pending the afſiſe, but F. N. cu Li 
was ſeiſcd in fee, whrſe eftate he has, judgment, &c. and by all the ö 
juſtices he ſhall have the plea, becauſe he claims by a ſtranger and C 
not by his father; and per Choke the father himſclf ſhall haveetuis : 
| : 


p1ca 


1 


+ 
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> 
plea in ſcire facias upon a recovery by default, quod quære. Br, 
Confeſs and Avoid, pl. b. cites 33 H. 6. 21. And ſee 33 H. 6. 
Fitzh. 20. it is agreed there alſo, that recovery by default may be 


avoided as above. Ibid. 


2. Aſſiſe was brought in Suſſex by B. and E. his wife againſt 
F. and it was adjourned into the exchequer chamber, and the 
laint was of 8 acres of land, the tenant aun in bar that a ſtranger 
was ſeiſed and infeofſe Him and ga e cclouã & &c. the plaintiff ſaid that, 
at another time the feme br 2 writ of dower againſt 4. ranger 
and demanded her reaſonable dower of the frank-tenement which 
was J. F.'s late her huſband in 3 vills, aud the writ was jerved, and 
the tenant made default, and the demandant made her demand of the 
third part of the manor of D. and S. of which manor , S. this land 
in the plaint is parcel, upon which grand cape iſſued returnable, re. 
and the plaintiff recov ered by default and b. id execution and this land 
(inter alia) put in execution, by which he was ſeifed till by the tenant 
diſſeiſed ; to which the zenart ſaid that 4 acres of the land parcel 
of the ſaid manor of S. are in W. which is one of the cingue ports 
where the king's writ runs not, and fo the recovery falſe a: * taint 
in law, and demanded judgment, and the plaintiff demurred. per 
Forteſcue Ch. J. if the recovery was void of the land in the cinque 
ports, yet it is good as to this, which is now put in view; by which 
he awarded the aſliſe, quod nota; and quere, if this was becauſe 
the plaintiff did not make title, or becauie the recovery is good of 
land in the cinque P ts if exception be nat taken; it ſeems to be 
for both points, and ſo it ſeems the recovery good; but ſee * that 
(it may be conſiſtent on) Rand together, be cauſe all was not in the 
cinque ports, nor does it appear what part was in the cinque ports. 
Br. Fauxif. de Recov. pl. 15. Cites 36 H. 6. 32. 


1 


3. A recovery ef land i in the county 5 of Z. which lies in the county of 
H. is void. Ibid. 

4. So of a recovery of land in ancient demeſne which lies not in the 
manor of ancient demeſne; - for this is coram # n judice. Ibid. 

5. But a recovery in formeden in B. R. or a fine levied there, is 


good enough, per by orteicue Ch. J. Ibid. 


(B. 4) How. By Plea, 


r A Man ſhall not avoid a judgment given againſt his anceſtar in 


an action real paſſed by in rial i 7 jury, by ſaying that his an- 

ceſtor had nothing in the land at the time, &c. contra of a recovery 

by default, there he may ſay, that his anceſtor had nothing at the 

time, &c. but J. D. whoſe eſtate he has; by all in the exchequer 
chamber. Br. Judgment, pl. 95. 5. cites 33 H. 6. 17. 

2. And it Was {aid there that he, who pleads a recovery by default 

ought to aver the tenant to be tenant of the land at the tt; mes bee.” con- 


tra, where he leads recovery in ation tried, by all in the exchequer 


chamber. Br. Judgment, pl. 95. cites 33 H. 6. 19. So of a 


recovery in aſſſe againſt my anceſtor. I lie lame year, fo. 19. in ſcire 
 facias, 1 per 3j. udicium Cur, Ibid. 


3. in 
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pel. pl. 178. 
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3. In ſcire facias upon recovery of land agaigſt A. the tenant ſaid, 


that A. was not tenant of the franktenement the day of the writ pur- 
chaſed, nor ever after, but B. was tenant whoſe eſtate he has, and a 
good avoidance of the recovery. Br. Confeſs and Avoid, pl. 4. 
Cites 14 E. 4. 2. 

4. Tf judgment be given in the mar/halſea between tuo, who are 
not of the king's boujehsid, it is void and coram non judice, and the 
detendant may avoid it by plea, or have writ of error. Br. Judg- 


ment, pl. 123. cites 20 E. 4. 15. 


See (G. 2)—Errer {A}. 


(C) Falſifying Recovery. In what Cafes. In the 
Point tryed. | 
I. JN annuity. per Forteſcue where a man hath iſſue a fon by one 


denter, and a daughter by another, and the land is entailed to 


bim and his ſecond iſſue, and he loſes by falſe verdict, and dies; the at- 


taint is given to the n; and therefore the daughter may falkfy the 


recoucry, in the fame point, that was tried. By. Faux. Recov. pl. 
12. cites 22 H. 6. 28. —— Quzre; for tempore H. 8. it was held, 
that the attaint goes with the land, as a writ of error ſhall go, and 
that the daughter ſhall have attaine, and ſhall not falſify. Ibid, 
I. 50. | - 
g 2. So where a man ſeiſed in bzurough- Engl:h hath two ſons, and 
loſes by falſe oath, and dies; the attaint is given to the eideft ſon, 
and therefore the youngeſt ſhall falſify in the point tried, quod Yel- 


verton omnino negavit. Br. Faux. Recov. pl. 12. cites 22 Hl. 


6. 28. 

3. If a recovery be had againſt tenant in tail, and the title is 
tried againſt him (ſcilicet) quod xn dedit, &c. the ilive has no re- 
medy but by attaint ; for he ſhall not fallify in this point; but if 
the verdict be upon other ſpecial matter, and not upon the titie, or if & 
was a recovery by default; in theſe cafes, the heir in tail may fal- 
ſify the recovery. Br. Faux. Recov. pl. 4. cites 34 H. 6. 2. 

4. So the ſucceſſor 4 parſom ſhall fallify upon a recovery by de- 
fault, in like cafes, where the title was not tried. Ibid. 


5. So upon a recovery by default againſt tenant for life who dics, | 


be in reverſion may fathfy ; and fo it feems here, that a man ſhall 
not falſify in a point once tried. Per Priſot and Moyle, Ibid. 

6. A feme may falſify in dnwer, where a recovery is pleaded 
againſt her baron by action tried, viz. in another point which was 
not tried; but not in the ſame point which was tried. Br. Faux. 
Recov. pl. 7. cites Trin. 36 H. 6. in Fitzh. Tit. Faux. &c. 27. 
per Forteſcue. | 


7. If tenant in tail makes manumiſſion to his villein whom he has | 


in tail, and after the villein brinss action againſt him, and the te- 
nant in tail pleads ville inage againſt him, and he fays that frank, &c. 
and ſo to i ſue, which is found againſt the tenant iu tail, who has iſſuę 

| | | and 
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and dies; if the willein brings action againſt the ths and he pleads 
Lilleinage in the ſaid villein, and the other eps Fim by the trial 
againſt his father, there, per Littleton juſtice, the iſſue in tail ought 
to plead the matter, and confeſs and avoid the trial and record; be- 
cauſe his anceſtor had made to him manumiiſion. Br. Confeſs and 
Avoid, pl. 45. cites 13 E. 4. 2. 

8. Where trial of frank paſſes againſt the ancgſtor in tail, who 
alledges the villein to be regardant, the heir in tail ſhall not by this be 
eſtopped to alledge that he is, and was villein in grojs to him and to 
his father, &c. by the beſt opinion. Ibid, | 

9. A. termor, who is received upon a recovery given againſt his 
leflor, may falſify in the point of the writ and traverſe it; for 
otherwiſe the covin will not aid the termor, if it be upon a tra? 
title; quod nota bene, per Pollard and Fitzherbert. Br. Faux. 
Recov. pl. 48. cites 14 H. 8. 4. 

10. Where it is faid in the books, that privies ſhall not falſify in 
the ſame point tried; the meaning is, that they ſhall not falſify in- 
ſcire facias upon the ſume judgment, or in any other writ of the ſame 
nate; but he may bring action of a higher nature, and fo try the 


| g 1 , 
matter again. 6 Rep. 8. 40 and 41 Eliz. in * Ferrer's caſe, 
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Ibid, 
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print of recoe 


very, for the thing, as alſo betwixt the ſame parties, per Doderidge J. Cro. J. 466.“ Pig. of Re- 


Cv. 160. cues S. C. 


11. There is a difference where the parties have not the abſolute 
fee in them, as parſons, prebendaries, &c. there the ſucceſſor is not 
bound, but in action of the ſame nature he may falſify, or have 
juris utrum; but where, by the common law, they have the mere 
right, as biſhop, &c. there they cannot falſify.” Pig. of Recov. 160. 

cites 6 Rep. 8. a. 


| [See (G. 2) (H) 


(D) Falſifying Recoveries by Termors. 


1. 6 136 HW EN a man leaſes his tenement in London, aud 


he in reverſion or remainder cauſes himelf ts be 


impleaded by colluſion, and to made the termor {ſe his term, liſes by de- 
fault, or gives it up; in this caſe the mayor and bail:ffs may inquire 
by inqueſt, whether ſuch plea was moved upen good right, or by cin; 
and if it be found that it was upon good right. fudgment ſball be 
forthwith given; but if it be found by fraud, to cauſe the termsr ta loſe 
his term, the termor fhall enjoy his term, and the execution of the 
judgment for the demandant ſhall be ſuſpended until the term be expired : 
in like manner ſhall it be of inquiry before the juſtices, if the termor 
challenge it before the judgment. 
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var, though it be for a thouſard or more, wich never are without ſuſpicion of fraud, and they were 
the leſs valuable, for that at the common Jaw they were ſubje& unto, and der the poturr of ihe 
trnwt of the freebold ; the learning whereof ſtandeth thus, and it is worthy to be known. When 
Littleton wrote, if a man had made a leaſe for years by writing, and he that had tlie freeho'd 
had fuftered himſelf to be implcaded in a real action by colluſion, ta bar the lee of his term, and made 
default, &c. the ſtatute of Glouc. gave the leſſee for years fome reinedy by way of receipt, and a 
trial, whether the demandaut did moys the plea by good right or celiuſion; and if it were 

; tou 
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fonnd by colluſion, then the tegror ſhould enioy his term, and the execution of the judgment 
ſhould ſtay till after the term ended. But this ſtaute ext2nderb ut to five caſes. Iſt. If the leaſe 
was ® oe wwritieg, for the words of this act are, (ſo that the termor may have recovery by writ 
of covenant) 2d. It exterdeth only to a recovery ty default, zd. The termor could not be 
relieved by this ſtatute, unleſs he tv of the recovery, and was received. 4 h. By the better OPi- 
nion of books, it extendeta not to fen, Ay fatute merchant, ſtatute {ſtaple or elvgit. 5th, 
Not to 82. raian. But now the ſtatute of 21 1. S. doth pive rem dy in ail the ſuid caſes, f. Tine 11 the 
ge of ihe guardian, and giveth them power to falſify all manner of recoveries had againſt the te- 
nants of the freehold upon feigned and untrue titles, &c. Co. Litt. 46. 4. 

6 Rep. 57. Brediman's caſe. 9 Rep. 135. in Aſcough's caſe, 
J. 2 Rolls. R. 222. Per Holt Ch. J. 7. Mod. 42. 
of Recov. gr. Br. Aſſiſe, pl. 367. 

This flatute which enacts that a termor may be received to falſify, Þ requirrs à deed and that tlie 
ter mor ſpould [row it before juagment, c. as above; and i on'y to the confeſſion of the tenant, and 
10 his default after defaul:: It does n extend to Hint pleadings; nor where judgment is given upon 
the de fault of t- vnc bes; for the ſtat. goes only to the default of the tenant. It aids the tenant by 


Per Doderidge 
9110 ; C68 1 
1 Lo. Ot Recov. 51. ; t Pig. 


feature ard tenant by egit. The termor and tenant by ſtatute and elegit after judgment againit 


the tenant may falſify a recovery had againſt any of them, by the ſtat. of 21 H. S. c. 15. The 
Kat. of Glouceſter is uſed at this day for a termor: If he has a deed, and comes before judgment, 
he may be received to maintain his leaſe upon ayerment of colluſion, and offering to maintain 
the leaſe of the leſſor. Jenk. 200. pl. 19. 

By this itzture leſſee for years in London, may falſify a common recovery; whereby the judg- 
ment is not to be ſtaid, but the execution ſuſpended during the term: and this is done by a writ 


* 


ds inquirendo juper flat. Gio. and tied in the fiingie Pig. of Recov. 51. 
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Pur per 2. A guare impelit is brought againſt the patron and incumbent 


C&S > 


. to preſent to a rectory, of which the incumbent has made a leaſe 
one grants for years to B. by deed. The patron oi the incumbent cafe the 
preximam action: the leſſee for years is not reliveable, although he come be- 
Pre; fore judgment, and ſhews his leafe, and ſhews title of his leſſor, 
after ſuffers and the fraud and colluſion; for a parſon incumbent may, when 
the adrvow- he will, reſign his rectory, and avoid his leaſe; and the abſence 
„een of a parſon for the ſpace of 80 days in a year ſhall avoid the ſaid 
azainft him. leaſe 3 alſo, if he would ſuffer a judgment and recovery of it againſt 
by writ of him, ſuch recovery ſhall avoid the faid leaſe, The flatute of Glau- 
_— . cefter is to be underſtood of leates made by ſuch leſſors, as could 
there the not defeat ſuch leaſes by their ovn acts. Jenk. 200. pl. 19. citcs 


grantes 26 H. 8. * 23. 

inal! have 2 

quare imped:t, and falſify the recovery at common law, who is not in effect but terror. Br. 
Fauxif. de Recov. pl. 1. cites 26 II. 2. —— [It thould be 2. pl. 3. 


3. A woman brought dewer again/t her two daughters and ano- 
ther, and in truth the third was but a termor, and the wife had u. 
cauſe dewer; but this was only to make the termor to loſe hi- 
term; for they all made default at the grand cape, and now the ter- 
#197 frayed to be received, and ſhewed cauſe that the huſband made 
a leaſe for years, and after the le levied a fine to the leſſor, and 
they granted and rendered back again to the leſſee for the ſame years, 
rendering the ſame rent; it was argued that the ſtatute of Glou- 
ceſter is, that if the farmer have, &c. that is, if he may have cove- 
nant as in the 19 E. 3. and here he may have covenant, and prayet 
to be received, and ſhewed his plea, Anderton Ch. J. held that a 
tenant may fallify by tne common law. And it being inſiſted, that 
the leaſe is after the title of the wer, Peryam J. ſaid, that although 
it be after, yet if he have matter which geeth in the deſtruction of the 
deter, he ihall faliify well encugh, as it he have title of dower . 
VS 
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quære; and after, at another day, Shuttleworth moved it 28 aun 
and ſaid the termor hall nt be received, becauſe be is named in the 
writ, and the 3 was of the ſame opinion then; but they ſaid 


that he might plead ſpecial non tenure. Goldſ. 87. pl. 12. Paſch. 


13 Elizx. 

* M. and his wife brought detver againſt E. te parcel, he pleads 
non tenure, and to the other parcel, ne ungue ſeiſie que dower, which 
goes to the trial; and there the tenant makes default, and upon 
tat a pou cape is awarded, and now, at a day in bank, one Lumbard 
Sr avs ta be recei; 4 up on the ſtatute of CL to ſave his term, 
&c. but Hendon alledged to the contrary. FT hat . is not 
to this purp ofe in ea, By the common ha tenant for years 

cannot falſify. 6 Rep. PERIAM's C/ Then, becauſe it was 
hard, that a recover y {nould be had by @ cov and the lefſee for 
years without remedy for his term the Hatule f Glaucefler was 


made, which gives a reſceipt far the le(ſre for ears; after the ſta =— 


25 i. 5. wa made, whicl gives the leſſee power to falſify, The 
common experience of the court Is, that if an habe? re factas ſeiſinum 
iſe, there is not any ſaving of the term of leſſee for years. Hill. 
39. Eliz. in BEs 81 Og a reſceipt vas moved and denied. For 
if the leſſee had a good ter: n, he might have treſpaſs for entry upon 


41 'w os Yo -! 


— - 0 
wn; 8 Littleton ſays in his chapter of tenant for years, that 
he ſhall be received. Hutton ſaid, the ſtatute of Gh guceſter aids 
them andy „ 70 05 knew and had notice of the recovery 3 but 21 H. 8. 
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niſchief, than to remedy it after, and as to that a final bar; that he 
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5 
term, and found againſt the termor, in the caſe of FULHAM Ve 
SERJEANT HARRIS. Sed adjcurnatur. Hetl. 144. Trin, 5: Car, 
C8 Moor V. Everay. 'B 

5. Aſſie is brought againſt ide tenant of the franktenement and 
the lenor, W11O picads and lole 53 but the termor is acquitted 


of the Py The termor is without remedy to have attaint; 


for he loſt nothing, neither the franktenement nor damages; ne- 
vertheleſs forme ET contrary, and aun „ quzre if he ſhall 
not falſify. Br. Faux. Re ECOV. Pl. 4 - cites 43 Al J. P. 4. 


6. Note by all the e tina ki: of error in a recovery, an 
ſhall have zdyantage but the pers or bis h#ars; for a ftranger jhail 
nit fall y for errors nor by dilatories, b. it by chat which diſproves 
the cauſe of action. Br. E rror, 5 89. cites ꝙ K. 4. 13. 

7. Tenaut by elegit Or terimor ſhall not fall ity a recovery O 


1 
7 


frank! enement by the common law ; for they cannot have the thing 
that is recovered ; for the recove Ty is of the franktenement and the 
term is 2 a C ale A Danby contra Litt. Br. Faux. Recove 
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why a term 
fer years 
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apainſt the tenags of the franktenement, with a effi t executio Wurs 
ing the leaſe or extent, Br. Faux. Recov. pl. 25. cites 7 H. 7. 10, 
per Mordant. 

9. 21 H. 8. 15. Enadts that a termor for years may falſify a 


feigned recovery had againſt them in reverſiom, and ſhall retain and en- 


was emed J2y his term againſt his recoverer, his heirs, and d 1 according ts 


m law to be H 


a it 3 eftate 


rs leaſe. | 


than a f cebold for life is this. In former days al! actions were real, and lands IM leaſed for long 
terms, and fines taken for ſuch leaſes ; it was uſual for the leffors, or their heirs to ſuffer com- 
mon recoveries, and, by that means the Ieflees were evicted ; becauſe they could not f.-//rfy thofe 
wecowperics, fi. Tensid by th:; at. But in thoſe days the terms for years were uſually granted for 


a ſhort time; 


for nobody would take long terms, becauſe the tenant of the freehold conld de— 


ſtroy them, ad libitum, by ſuffering a common recovery, as aforeſaid : therefore thote eftates for 
years were accounted the leaſt, and next to eſtates at will. per Cur. Mich. 11 Geo. 9 Mod. 182. 
in caſe of Theobald v. Dutfay. 

The former act of 5 E. 1. 11. extended only to London; but this at extends to all leuſes out 
of London; and by this ſtatute the leſſee ſhall be received to falify the recovery before jucg- 
ment, and it ſhall ſuſpend the execution; but then he muſt not only aver the colluſion, but pled 
ſome bar to the plaintitt s title; and this ſtatute extends to all thoſe caſes where the vouches or 
tenant lets judgment go by default. Pig. of Recos. 51. 


13 Rep. 6. 
per Cur. 
Mich. 6 
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10. Where the 21 H. 8. 15. in the preamble, ſpeaks of looſes ma: 


for great fines for the incomes, and the proviſo is, that all ſrc termor: 


ſhall or may falſify : it has always been taken that the ſtatute ex- 
tends to leaſes either for a ſmall fine or for no hne. 11 Rep. 33. b. 
Trin. 12 Jac. B. R. in Poulter's calc, | 


11. Tenant in tail acknowledged a recegnixance of 1001. and dies. 
A ſeire facias was brought againſt the if e in tail, who hanging 
this ſcire facias made @ leaſe for years of the land in queſtion 10 
the defendant, and pleads to the ſcire facias, that he had viens per 
difcent of fee ſimple from his father, and that he was not >the 
tenant of the Jand, all which was ſeund againſt him, that he was 
tenant of the fr Sebold and that he had land by diſcent from him in 
fee ſimple, all which was put in iſſue, and hanging this, he made 
the leaſe to the defendant. Judgment was given againſt the iſſue 
in tail, that the land ſhould be liable to this recognizance; the 
leaje was made before judgment , to the defendant 3 the defendant 
being the leflec, pleads all this matter, and in the ſpecial verdict 
this is all found: the plaintiff's * title was under this recognizance, 
and the judgment given againſt the iſſue in tail: the defendant's 


title under this leaſe for years made unto him by the iſſue in tall. 


The whole court was clear of opinion, becauſe this was after ver- 


dict, the leſſce here ſhall not be received to falſify for his term. At- 
teribards, at another time, it was clcarly agreed by the whole court, 
that the leſſce for years ſhall not falſify, and fo the fame was pro- 
nounced by Montague Ch. J. and accordingly by the rule c. 
the court judgment was given for the plaintiff, 3 Buls. 245. Mich. 
14 Jac. Crawly v. Marrow, 


rhe det of his eſtate ; but in the principal caſe, the leſſee pendente lite could not avoid it nor 
tie !etfor himiſelf, and fo tue tenzut of the franktenemeat could not av bid it, and therefore neither 


co lte leulce, 
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Bridgm. 64. 5. C. 


2. Though 
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32. Though by the ſtatute H. 8. a termor Bay falſify, yet it 
muſt be the termor himſelf, and not another for him. I Salk. 291. 
Mich. 8 Annz, in the caſe of Lady Lindſey v. Ld. Lindley, 

13. 34 and 35 H. 8. 20. Is that it fhail not extend to prejudice 
the leſſee or leſſees, of any tenant in tail of any lands, Sc. whereof the 
reverlion or remainder at the time of a feigned recovery had, ſhall be 
in the King, made in writing indented of any manors, lands, Sc. for 
21 years, or three lives, or under, whereupon the accu/tamed rent or rents 
7s, or ſhall be yearly reſerved during the ſame term or terms; but the 
fame leſſee or leſſees ſhall enjoy his or their term or terms, according to 
the ſtat. of 32 H. 8. 28. this aft notroiihſtauding. 

14. In replevin, the caſe was, a drfſeiſor infeoffed a ftranger, and 
after the diſſeiſee brought an 55 againſt the diſſciſer only; and the 
feoffee, pending the aſſiſe, let the land to the plaintiff, The diſſeiſor 
pleads to the affiſe nul tort, nul diſſeiſin, &c. and found againſt 
him; whereupon the diſſeiſee recovered. The queition was, if the 
termor for years ſhould falſify this recovery; that is to ſay, that the 
defendant in the aſſiſe ne diſſeiſe pas. And it was agreed by the 
court that he might; for the termor here did not claim by him again/t 
whom the recavery was had, and there 15 no doubt that the frechold, 
out of which the term is derived, is not recovered, and the frechold 
is not bound by it. And the doubt at common law was, if the ter- 
mor might falſify, where the recovery was againſt the leſſor; but it 
was never doubted, but that, where a recovery is nt again/t the 
reverſioner but againſt a Hranger, who had nothing in the land, the 
leſſee might falſity in the point tried. And ſo is 1 H. 7. 19. Cro. 
E. 284. Trin. 34. Eliz. B. R. Flower v. Rigden. | 

15. And it is a rule, that every ſtranger to a recovery may falſify; 
for he cannot have error or attaint, if he came net in pending the 
writ by him again/t whom the recovery was, for then he is bound; 
and afterwards it was ſo adjudged, that he might falſify in the point 
tried. Cro. E. 284. Flower v. Rigden. 

16. Tenant in tail made a froſfiient in fee to his on fon, who was 
then of full age, and afterwards ne diſſeiſed him, and then levied a 
fine; but before the laſt proclamation, the ſon entered and made a feoff- 
ment; then all the proclamations were made, and atterwards both the 
father and the ſon died; then the feoffze of the ſon made à leaſe to 
V. K. and died ſeiſed, and the iſſue of the tenant in tail orought 4 
formedan againſt the heir of the ſaid feoffee, who was in by deſcent, 
and recovered againſt him by a eint defence of his title; and then 
he turned the leſſee for years out of poſſeſſion, who thereupon 
brought an ejectment: the court thought that he might falſify the 
recovery had by the iſſue in tail; becauſe the court alſo thought, 
that the eſtate tail was bound by this tine; but becauſe it appeared 
by the pleading that the fine 2a; levied by the father to that wery 
perſon to whom the ſeoſſes of the fon had granted this leaje tor years, 
and who was now plaintiff, and it not being 'averred te be levied to 
any other uſe ; therefore his leaſe was extinguiſhed, and he was inca- 
pable to fallify the recovery obtained by the tenant in tail. Mo. 

391. Hill. 37 Eliz. B. R. . Hunt. 


Vor, XIII. 17. A. 


Cro. E. 610. 
S. C. and P. 
as to the 
fine, but re- 
ports no- 
thing as to 
the leaſe. 
Nels. A. 33 f. 
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Ry by 17. A. fenam fer life, remainder in tail to B. remainder-man 


82 Wa g 8 
Bridsmn leaſes for years, to begin after the deceaſe of the tenant for life. 


ſe:jeant a t , . 
fa A. ſuffers a recovery with voucher of B. and dies. The leaſe is 


Farwe oſs not deftroyed, but leſſee may falſify by common law, and alſo by 
; Ae the ſtatutes. But if B. who had the inheritance, had ſuffered a 
tereſt 5 common recovery that ſhould have deſtroyed all the remainders and 
turned into reverſions thereupon depending, and all the eſtates derived out of 
_ ſuch remainder ; but tenant for lite has no ſuch power. And the 
not fainify Tecovery is had againf? tenant for life with voucher of tenant in tail, 


withou! _ Mich. 41 and 42 Eliz. C. B. Cro. E. 718. Pledgard v. Lake. 
ties, and he 8 


cannot have action till then. Arg. 2 Roll. R. 405. in the caſe of Aſcue v. Butts. 


[ See Recovery (C. a. 3) ] 


(D. 2) By Heir, Reverſioner, or Remainder-man ; 
| and How. 


1. A Recovery had againſt tenant ſor life was falſiſied by the re- 

veriioner, becauſe the anceſtor of the recoueror in the ſcire 

ſacias had releaſed his right before the execution of the fine, which 

was pleaded in bar 1 J. S. then tertenant; and fo the execution 

falſe and feint in law. Br. Faux. Recov. pl. 21. cites 29 Afl. 1. 

Fr. x. c. 2. If a man recovers againſt tenant for life, he in reverſion ſha!! 
Pl. 55-5. P. not falſify by entry; but Hall have action of ad terminum qui prate- 
= rte. rith, or writ of Tight, and ſhall falſify therein; but if tenant for life 
nant for life praies aid of a ftranger, he in reverſion may enter e Judgment, 
praying aid but after judgment he is put to falſify, Br. Faux. Recov. pl. 44. 


ol a ſtrang- ; 
1 cites 24 H. 8. 


verſioner may enter; becauſe it i a 7» ilure, cites 1 H. 7. 22. 10 H. 7. 20. per Keble. 25 H. 8. 70. 


Br. Entre Cong. pl. 115. cites 24 H. 8. . 
32 H. 3. 31. 3. 14 Eliz. 8, Enatts that all recoveries had or proſecuted (by 


extended agreement of the parties, or by covin) againſt tenants by the curteſy, 


not co reco- . . _— . . . n 
| Kt Fi tenants in tail, after poſſibility of i ue extinet, for term of life or lives, 


where te- or of eflates determinable upon life or lives, or any lands, tenements, or 
| nant for life hereditaments, where 7 ſuch particular tenant is ſo ſeiſed, or againſt 


0 
Came s any other, with voucher over of any ſuch particular tenant, or of any 


wary Having right or title to any ſuch particular eſtate, ſhall from henceforth 


therefore (as againſt the reverſioners, or them in remainder, and againſt their 
— * heirs and ſucceſſors ) be clearly void. 
this act of 14 Eliz. 8. and full remedy provided for preſervation of the entry of them in reverſion 
or remainder. But this ſtatute vn not to any recovery, unleſs it be by agreement or covin. 
Co. Litt. 36:. a. Bendl. 131, 132. | £2 
22 H. 8. 31, Provid:d only for the preſervation of reverſion, or remainder upmm eſtate for liſe, & c. and 


wor wupyn Mate tail; and ſo that by this ſtatute, nv proviſion was made for the preſervation of the 


revirſron. or remainder «expectant upon eſtate tail, 10 Rep. 44. b. 45. a. Trin. 38. Elize B. K. in Jen- 
ning's caſe. ; | 


Wheret'e 4. This att ſhall not prejudice any perſon, that ſhall by goed title re- 
[ne 1 eever any lande, Sc. uitheut fraud, by reaſon of any former right or 
Sentef an fitie; alſe, every ſuch recovery had by the aſſent and agreement of the 


. | perſon 


well glopped as the tenant himſelf, Ibid, 


Fallifying Recoveries, + 124. 


p-rſon in reverſion or remainder appearing of *xord in any of the 2 of re— 
1 ö 2 | g J 5 cord by tum 
againſi the party /0 ajjenting. - 7 
gucen's courts ſhall be good againſt the party ſo aſſenting ee, 
ſion or remainder, it ts fo be unde ſtad, that ſuch an aſſent muſt appear upon the ſame record, 
r her upon a vau her, aid prater, receit, Or the like; for it cannot appear of record, uvleſs it te + 
done in courſe of law, and nt by any eat j adicial exiry or by memorandum. Co. Litt. 362. 


| [See Error (B)! 


(E) Falſifying Recoveries. By other Perſons than 11 


Termors. By Privies, or Strangers. 


. RE VERSIONER falſified a recovery had againſt tenant 
for life. Br. Faux. Recov. pl. 21. cites 29 Aſſ. 1. Even 
though the tenant prayed in aid of him and made default. Br. Faux. 
Recov. pl. 24. cites 4 H. 7. 2. 
2. If præcipe quod reddat be brought again/t four, and three confeſs | 
the action or make default, and the fourth demands the * vieto, and the 607g. Liews 
demandant recovers 3 parts; there if the fourth be tenant of the 
whole, and be ouſted by judgment againſt the three he ſhall have 
aſſiſe; for he ſhall not be bound by judgment againſt ſtrangers, where he 


himſelf is fole tenant, per Skrene. Br. Aſſiſe, pl. 58. cites 12 H. 4. 


19. and T. 4 H. 6. 26. accordingly. 

3. A ftranger may falſify a recovery in the ſame point tried, per 
optimam opinionem ; and per Babington, he may do ſo upon plea in 
har, but nat upon plea to the writ. Br. Faux. Recov, pl. 3. cites 9 
H. 6. 41. | | 

4. If a man purchaſes pending writ, and the demandant proceeds, He, that 
and recovers, the purchaſor ſhall be bound as well as his feoffor, . 
and ſhall not falſify, though he be a ffranger. For he comes in by ee the 
him, who is bound and under his title. Br. Faux, Recov. pl. 15. recovery n, 
cites 36 H. 6. 32. per Wangford. . 
Br. Faux. Recov. pl. 42. As if A. infe:f B. to re-infeoff A. and B. ſuffers a falſe recovery; now if x. 
infa, A. A. is bound; but if A. enters upon B. before execution without taking eſtate, he hall 
falſify.-Br. Eſtoppel, pl. 90. cites 23 H. 6. as heid ſo by all the juſtices and ſerjeants. 


5. In afſiſe, a recovery is pleaded againſt a ſtranger, and the poſ- 
ſeſhon of the plaintiff meſne between the title and the writ brought, 
there the plaintiff may falſify the recovery, as to ſhew that the te- 
nant might have pleaded a releaſe, or that the tenant died pending the 
writ, or that the tenant had not any thing in the land pending the writ z 
for theſe prove the recovery void, or without title; and therefore 2 
ſtranger may falſify, per Wangford and Forteſcue Ch. J. Br. Faux. 
de Recov. pl. 15. cites 36 H. 6. 32. | 

6. So where he preves the recovery void, or the title nul, per 
Wangford and Forteſcue Ch. J. Ibid. 

th But where a recovery is pleaded again/? a ſtranger, and the 
title of the plaintiff mejne, &c. he cannot falſify it in title; for he is as 


8. But every ſtranger may have allegation to prove the title nul, 7 
or the recovery void. Ibid, 
| " BS 0 9. And 
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9. Aud if precis> quod reddat be brought again? him, who hes 
nething, and he appears, and pleads, and leſes, he ſhall be eſtopped for 
ever; becauſe he was privy. Ibid. 

10. But bis heir may have thereof writ of error, or ſhall fave 
it by way of anſwer ; quare inde, Ibid. 

11. He who hath @ rent out of land may falſify a recovery of the 
lang, as it is faid. Br. Faux. Recov. pl. 14. cites 9 E. 4. 38. 

12. If two coparceners make partition, and one is impleaded and 
prays aid of the other, who is ſummoned but does not come in, and the 
other dereigns the firſt warranty paramount as it they had joined, 
and fo the other ſhall have pro rata, and [yet] the other ſhall never 
#4 the recovery, per Keble. Br. Faux. Recov. pl. 24. cites 4 

7. 2. I t 

* A. had lands deſcended to him in ancient d meſne extended 
by ſtatute merchant ; B. purchaſed the lands, and had a recovery 
by ſufterance in the court of ancient demeſne upon a voucher, and 
ouſted A. then A. brought a ſubpcena ; and it was holden that A. 
could not falſify the recovery, and therefore ſhould be gr ts 


the poſſeſſion by the chancery; for he had no remedy by taw. Where, 


notwithſtanding a double judgment, yet the judges directed them to 
the chancery. Toth. 185. cites 7 H. 7. 10. | 
14. If a man gives land in tail, remainder over in fee, and the 
tenant ix tail dies without i ſſue, and a ftranger intrudes, and remaind- 
er-man in fee brings farmedon in remainder, and recovers by default, 
and after makes ferffment in fee ; and afterwards the intruder brings 
action of difceit and reverſes the recovery; in this caſe he in re- 
mainder ſhall never have any remedy nor action, but it ſhall go in 
advantage of hin who intruded, Br. Barre, pl. 76. cites 9 H. 
24. | 
r 15. 21 H. 8. 15. Enatts, that no flatute of the flaple, flatute- 
merchant, or execution by eligit ſhall be auoided by ſuch feigned reco— 
very, but fuch tenants ſhall alſo have like remedy to falſify ſuch recove- 
Ties as is here provided for the leſſee for years. | = 
16, Quzre, if a man impleads the ferffee upon condition, and the 
er enters for the condition broken ; it ſeems there that the vrit 
ſhall abate, therefore it is uſual to implead the mortgagee and mort- 
Sager, and the lord and the villein; and fo ſee that the entry of a 
* ſnall abate a writ and avoid a recovery. Br. Judgment, 
Pl. 31. | 
17. Debt was brought again J. S. as executor, and pending this 
action, J. D. brought debt againit him «as admini/trator, for a true 
debt, (whereas in truth he 204 executor) J. S. conteſſed the latter 
action, and pleads this recovery in bar of the firft action: aud it 
was reſolved to be no good plea; firſt, becauſe the recovery was 
had againſt him as adminiſtrator, and ſo is void, although this had 
been only a plea to the writ; and a ſtranger {hall not falſify that 
which is only to the writ; 2dly, he, that firſt ſucth ſhall firſt 
be ſerved, and the executor might have pleaded the firſt action 
againft him, that brought the ſceond. Trin. 27 Eliz. C. B. Cro. 
Ls 41. Anon. | 


18, The 
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2 Falſifping Recoveries, 
18. The rule, that one bal? not falſify, iuhere himſelf is party, has 


three exceptions, iſt, If I can ſhew by way of replication, that 
this recovery is h in law, I may ſalſify it in an aſſiſe, as 35 H. 6. 
32. 39 Afi. pl. 6. and 6 E. 3. 54. 2dly, If a man recover againſt 
me certain tenements in B. and they lie in 4, and JI bring an aſſiſe 
of my franktenement in A. the recovery in B. ſhall not bar, 20 E. 
2. Faux. Recovery 12. 3dly, Where the recovery by default was 
upon a writ abated; as it an aſſiſe were brought againſt my father, 
and he died hanging the iſſue, and judgment is aiterwards given 
againſt him; in this cate becauſe the writ was abated de /adts, I may 
falſify the recovery per Doderidge J. Cro. J. 466. Hill. 15 Jac. 
B. R. in cafe of Holford v. Platt. 


againſt the infant by default by the aſſiſe, ho found the ſeiſin and 
diſſeiſin; and upon a plea in bar of the firit aſſiſe of that recovery, 
the infant by way of replication, ſet forth all the ſpecial matter; aud 
that the demandant at the time of the ſecond writ brought, was 
tenant of the land; and praved that he might falſify the recovery; 
and it was adjudged that he might falſify the recovery; for in 
all cafes where a man ſhall not have error, nor attaint he may 
falſify. But in this cate he could not have error nor attaint, be- 
cauſe the judgment in C. B. was not given only upon the default, 
but alfo upon the verdict, And it ſhould be in vain for him to 

bring an attaint, becauf: he ſhall not be admitted to give other 
evidence than what was given at the firſt trial; alſo he thall falſify 
the recovery, becauſe it was a practice to defeat and take away the 
right of the infant, and to leave him without any remedy whatſoever. 
Hill. 15 Jac. in B. R. Godb. 271. Plot's caſe, 


(F) F alſifying Recoveries. By other Perſons than 
Termors. In reſpect of Covin. 


I, JN aſſiſe the tenant pleaded a recovery by himſelf in formedor 

againſt M. and the eſtate of the plaintiff meſne, the plaintiff 
ſaid, that pending the aſſiſe againſt the tenant, and the ſame N. the 
tenant enfeoffed M. and after brought the formedon againſt him by con- 
ſent and covin between them, and demanded judgment; and a good 
plea; and the plaintiff recovered in aſſiſe. And it is faid that if he 
was tenant the day of the writ purchaſed, and the other had entred 
upon him of his aſſent, and he had brought a formedon and re- 
covered, that yet the plaintiff ſhould recover by the aſſiſe. Br. 
Faux, Recov. pl. 17. cites 25 Af. I. 

2. If feoffre upon condition ſuffers one, who has good right, to re- 
cover by a falſe writ, as if he brings ad terminum qui præteriit, as 
ſuppoſing the leaſe made to A. where it was to E. and where his 
L 3 catry 
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—_— not lawful, feoffor may enter and falſify the recovery. 
Br. Faux. Recov. pl. 5. cites 44 E. 3. 8. 5 

3. So a feme, who demands dower, may falſify ſuch recovery; 
ae nota; for ſhe may ſay, quod non dimiſit præfato A. modo & 
orma, &c. Ibid. 

4. In formeden, the tenant confeſſed the action; by which procla- 
mation was made, if any could fay any thing why the demandant 
ſhould not recover, and à third perſon came and alleged covin to toll 
him of his entry, where he had infeoffed the tenant upon condition 
broken and the tenant, [ſhewed cauſe] &c. by which judgment 
was ſtayed, Br. Judgm. pl. 18. cites 7 H. 4. 19. _ 
yet LR 5. In pleading recovery to be by covin the cauſe of covin muſt be 
wer. ſheton, per Cur, Br. Faux. Recov. pl. 3, cites ꝙ H. 6. 41. 


ther . 


Fu:tter | 
6. Nota, it was ſaid for law in attaint, and not denied, that 


where J. is diſſciſed by M. and a ftranger recovers againſt him bona 


Ade, or by coin by title which is younger than the title of J. there J. 
may enter upon the recoveror, and plead this matter, and the re- 


covery itſelf, &c. and a good plea, Br. Entre Congeable, pl. 4. 


3 cites 34 H. 6. 44. | 
See (D).—O 7. C nuſce of a ſtatute may fallify a recovery had againſt the co- 
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3. It 


+ ! 7's bu 7 nuſor; and it was agreed in a manner by all, that if the conuſee has 

Sj chart, or hi: no remedy by the common law, then he ſhall be re/tored by equity. 

4 "th pom - Br. Faux. Recov. pl. 25. cites 7 H. 7. 10. 

= . INTCTC 

3 may have aſſiſe and falſify recovery had by covin againſt the conuſor. Br. Faux. Recov. pl. 38. p 
If ents 21 E. 3. 1. Idid. pl. 57. cites 19 E. 3. : 
| 8. If one be ouſted by covin, between the demandant and him 2 
4 that ouſts the tenant, and the demandant brings an aſſiſe againſt the / 
i party that ouſted the tenant ; the tenant may have an aſſiſe; and | 9 
| on the ſpecial matter ſhewed, ſhall avoid this recovery. Pig. Re- C 
i [ Sec Exetutor (P. a. 4)—Fraud. ] : 

7 (F. 2) Falſifying Recoveries. Barred by Covin, 2 
1 notwithſlanding a true Title. | J. 

E | 1. W HER E a man pending an afſiſe enfeoffs another, or /uf- ; 
i ers him to enter upon him by conſent, and to recover by pa 
1 formedon by an elder gift, this ſhall not hinder the plaintiff in 6 cy 2 
il but that he ſhall recover, Br. Colluſion, &c. pl. 28. cites 25 Afl. 1. . 
| 2. A man had title of action, and cauſed J. NM. to enter, againſt , 
7 whom he recovered; there by this covin the tenant, who was ouſted ark 
3 may falſify the recovery, notwithſtanding that the title was true, and = 

1 he ſhall not have aſſiſe, and he, that recovered, ſhall not be by this 1 

1 128 ] remitted ; quod nota bene, where the demandant himſelf is privy to | : 5 
3 | the covin; for otherwiſe, it ſeems that, the covin is no plea in an- be n 

8 | other caſe without * * 1 of the covin in deſtruction of the | Þ 
. title of the party. Br. Faux. Recov. pl. 30, cites 41 Al, 28. W 


3 »- ny 


| Faltifping Recoveries. 128 
3. It was held clearly by Parſhy, Tank, and Rirton, that if ne A where 2 


. RI . | . woman hs 
bath action to certain land, and by his aſſent, and covin the tenant be |) 77 Sa 


ouſted, and he, who has action, brings bis action againſt the diſſciſor, and cauſes 


he, who was oulted, ſhall have aſſiſe, and the poſſeſſion of him, who J. N. oy en- 
der, and to 


recovered, ſhall be adjudged by abatement againft him, and not by gage her 
recovery; becauſe he was a diſſeiſor, 44 E. 3. 46. pl. 63.— Br. to recover 


Colluſton, pl. 10. cites S. C. —ibid. pl. 31. cites S. C. and 41 ee nim, 
: the tenant, 


Ail. 2, | who is 

ouſted thereby, ſhall have gu again}? her and J. N. and ſhall falſify this recovery by ſuch covin, 
though the tule be tu. Br. Faux. Recov. pl. 43. cites 44 Aff. 29. 5 Rep. 31. in Coulter's 
caſe.— 8 Rep. 132. b. 133. a. in Turnor's caſe. PL C. Arg. 51. cites Fitz. tit. Dower. pl. 42,— 
So fee that a man may falſify a recovery, though it be D true title by reaſon of the covin. Br. Faux. 
Recov. pl. 6.—S. P. Br. Judgment. pl. 134. cites 25 Atl, 1. and 27 All. 74. and M. 39 E. 3. ac - 
cordingly, But if a man who has a dle title, grants a rent-charge, and after is impleade ! by bim, 
who ha; title andeomfeſſes the ation, the demandaut ſhall recover, and he ſhall hold diſcharged, though 


the tenant agrees 65 the 421 of the land ; for in the fir /t caſe, the fo ſion was altered by £071 up? meanis 


conti in the other caſe, 


4. In dotber the tenant ſaid, that he himſelf diffiſed F. N. who 


re-entered pending the writ, and prayed judgment of the writ; and a 


good plea. The demandant ſaid that F. N. re-entered by covin to 


abate the writ, and no plea; for where his entry is /awful, it cannot 
be cabin. But where a man has title of formedon, or a feme title 


of dower, and makes another to enter, againſt whom he or ſhe re- 


covers, it may be avoided by covin; for the entry was a wrong, 
and a man may do a wrong by covin, but he cannot do a right by 
covin; quod nota, per Littleton and Cur, Br. Colluſion, &c. pl. 
20. cites 15 E. 4. 4. 

5. A man granted a rent charge, or ſuch like, where a ranger 
who had good title, brought a writ again/t the grantor, and he con- 
[fed the action to the intent to defeat the rentcharge; there the 
grantee hath no remedy, nor he cannot falſify it by this covin, be- 
cauſe the title is true. But where à man who has title, cauſes au- 
other to enter and after he brings an action againſt him and recovers, 
it — otherwiſe; nota the diverſity. Br. Faux. Recov. pl. 46. cites 
s H. 1 | | | 

6. 1 may be, where the title is good, and the title ſhall not 
give benefit to him, who has it, for cauſe of the covin; for the mx- 
ture of good and ill together makes all ill, and the truth is obſcured by 


the Ca and the virtue is merged in the vice. Per Montague Ch. 


J. Mich. 4 E. 6. Pl. C. 54. b. in caſe of Wimbiſh v. Talbois. 

7. As where E. T. ſeiſed in tail to him, and the heirs male of his 
body diſcontinued, and retosk to him and E. his wife, and to the heirs 
of their two bodies, and had iſſue T. and IV, and died, and E. his 
wife ſurvived, and T. had iſſue E. and died, and after M. by covin of 
E. his mother brought formedon upon the firſt tail againſt his mother, 
and ſhe appeared at the firſt day, and W. recovered per nient dedire, 
and E. the daughter of T. the eldeſt fon and heir of G. entred by 
the ſtatute of 11 H. 7. the entry was adjudged lawtul by the fame 
ſtatute, which ſays, that the recovery is void, and need net ſay that 


the recovery was executed ; for ſince it is void it never ſhall be ex- 


ecuted ; and E. the heir averred, that ſhe was the ſame perſon, to 
Whom the reverſion belonged, and did not ſhew how the was heir to 
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it, and yet well, per Molineux and Hales Juſtices, contrary Browne 


and Montague Ch. J. of C. B. But all agreed that it was a re- 


| covery by covin, notwithſtanding that it was upon true title and 

E Winbiſ good, though that the did not fbhew cauſe of the coin, quod nota, 

v. Talbois. Br, Entre Cong. pl. 140. cites 32 H. 8, and * Pl. C. to. 42.— 
Br. Colluſion, pl. 47. cites tempore H. 8. Wimbiſh v. Tal- 
bois. | | 


L 129 ] (G) Fallifying Recoveries for Dilatories. 


I. * HERE a baron loſes by dilatory, which does not diſaf- 

firm his poſſeſſion, as nontenure, mijncſmer of the vill, &c. 
and dies; the feme ſhall have writ of derber, and falſify the reco- 
very, per Wich. quod non negatur. Br, Faux. Recov. pl. 8. cites 
50 E. 3. 9. | : 

2. A man ſhall not falſify in dilatories, as in wtlawry, excom- 
mengement in the demandant, and the like; nor by entry of the de- 
mandant into the land pending the writ, nor, becauſe the land was 
in ancient demeſue, and the like; for thoſe do not diſprove the title 
of the demandant. Br. Faux. Recov. pl. 15. cites 36 H. 6. 32. per 
Forteſcue Ch. J. | | 

3. An executor ſhall not falſify for variance between the will 
and the writ, per Jenney. Br. Faux. Recov. pl. 13. cites 9 E. 4, 

x 12. | , | 
S. P. per 4. A ſtranger ſhall not falſify a recovery for a dilatory matter. 
Ste. D. 67. pl. 16. obiter. S. P. as to ſay that a feme demandant took 
in tt baren pending the writ, Br. Faux. Recov. pl. 15. cites 36 H. 6, 
which goes 32. | 


FF deft ton 


e the tige acien; for a ſtranger ſhall not plead miſn;ſmer nor jointenancy, but he may plead naterarc. 


Eecauſe in ſuch cafe the recovery is void where the tenant had nothing, per Cateſby. Br. Faux. 
Recov. pl. 12. cites 9 E. 4. 12. 

Per Anderſon and Beaumont, a ſtranger cannot falſifying a recovery for jeinten ircy or nortenaney, 
or by ſuch dilatories, but for mutter of jutftance cnly, Cro. E. 471. (bis) in caſe of Further v. Fur- 
ther. —S-c S. C. at larg inf. ; 

A ſtranger ſhall not falſify in a thing which proves the ⁊vrit abated, as by the death of any party; 
but otherwiſe of a lung which proves the writ abatabl:, as if a feme plaintiff takes baron pending 
the writ, &c. Br. Faux. Recov. pl. 13. Cites 9 E. 4. 12. per Choke. But in debt upon an 
oMli-ation gf F. and 3 Others, aduiniſir alors of J. S. who pl:aded, that one J. D. had brought lebt in 
B. R. upon an obligation of 100 l. againſt one of the adminiſtrators, and recovered by nihil dicit, and 
that they had riens in ſes mains to iatisfy over and above the ſaid debt; and it was thereupon de- 
myrred. Glanvill moved, that this was not any plea, for in regard the defendart in the firſt action 
might bave abated the Lill by jaying that he bad co-adminifirators nat named, this recovery ſhall not bind 
any ſtranger; this recovery is alſo covenous being by default, and in proof thereof, ſee 9 Ed. 4. 12+ 


Bot Anderſon and Beamond J. held, that it was a good plea prima ſacie; for a ſtranger cannot 


falafy a recovery by reaſon of jointenancy, or noatenancy, or by ſuch dilatories, but only for mat- 
tex of ſubſtance ; and, if the recovery be for a true debt, it is not reaſon, but that the adminiſ- 
trator might ſuffer it to paſs by default; and ſt is reaſon it ſhould be allowed to all the others; 
and if there be any c-v:r it is to be averred by the plaintiff; for prima facie, it ſhall not 
be ſo intended, but that it is true; and if there be any covin in it, he may falſify it for that 
caſe ; and a recovery againſt one adminiſtrator ſha!l bind him and all his companions, and there- 
fore it is reaſon it ſhould hind all ſtrangers ; and of tha: opinion Owen and Walmſley ſaid they 
were ; but they would be adviſed, &c. Cro. E. 471 (bis) Hill, 38 Eliz. B. R. Further v. 
Furtter>Br, Faux. Recov. pl. 3+ Cites 21 E. 4. 23» | 
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(G. 2) By whom. For or againſt Succeſſor of 


Parſon. 


T, Ce MPOSITION was made between an abbot and dean 
for tenths to the dean, and annuity to the abbot ; and after 
the abbot brought writ of annuity and recovered ; the dean died, 
and the abbot brought ſcire facias againſt the ſucceſſor of the dean, 
who pleaded that the compoſition was made by the dean without the 
chapter, which cannot charge but for term of life; and a good 
plea; and fo ſhall falfify by plea, per Finch. becauſe he cannot have 
writ of right in this caſe; quzre of the falſifying; for Belknap held 
the contrary, Br, Faux. Recov. pl. 52. cites 39 E. 3. 17. 
2. Judgment given againſt a parſon of a church upon an action 
tried thall bind the ſucceſſor, though the predeceſſor did not pray 
aid before of the patron and ordinary; for the ſucceſſor may have 
writ of error, or attaint, and not faltify the recovery. Br. Judg- 
ment, pl. 102. cites 8 H. 6. 25. per Strange. 

3. A man recovered againſt a parſon by default in ceſſavit de can- 
taria, the parſon died, and the plaintiff brought ſcire facias againſt 
his ſucceſſor, who gow aid of the patron and ordinary, and they 
would not join; ſo the defendant pleaded non ceſſavit; and per 


Cur. he ſhall not falſify in this manner, but ſhall be put to his juris 


utrum, quod nota. Br. Faux. Recov. pl. 53. cites 10 H. 6. 5. 

4. Parſen and patron in writ E annuity traverſe the preſcription, 
which paſſed againſt them: the ſucceſſor cannot traverſe this again, 
and falſify the firſt verdict, inaſmuch as the jurors are all dead; 
to that he cannot have attaint ; for it was the folly of him, or his 
predeceſſor to ſuffer the time to expire. Br, Faux. Recov. pl. 11. 
cites 19 H. 6. 39. | 

5. If an abbot had confeſſed the action in afſiſe brought againſt 

him, the ſucceſſor ſhould not falſify; and fo it was of a fine ac- 
knowledged by abbot, Br. Faux. Recov. pl. 28. cites 10 E. 
4. 2. 5 | 

6. The ſucceſſor of a vicar or patſen cannot falſify in the ſame 
point, which was once fried; becauſe he may have attaint; but in 
a collateral point they may falſify ; for they have not the fee- ſimple, 
and therefore cannot have writ of right, but only juris utrum ; con- 
trary of an abbot, who may have writ of right. But ſucceſſor of a 
Parſon or vicar may falſify by releaſe not pleaded, or by condition broken 
not pleaded ; but he who cannot have attaint, may falſify in the point 
tried before, Br, Faux, Recov. pl. 29. cites 12 E. 4. 16. 
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8. 


See 6 Rep. 
8. 2, in Fer- 
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tron and 
ordinary, 
who make 


d. fault, and the parſon tries the title, and laſes; this binds the ſncceſſor, and he ſhall not falſify the 
recovery in the point tried, though all the jury be dead, ſi that he cannot have attaint. Pig. of Recov. 


153, 159. cites 34 H. 6. 2. b. 10. 


Br. Faux. Recov. pl. 4. cites S. C. per Priſot and Moile, 


But I find no natice in Brooke, or in the year book, as to the jurors being all dead.] But ſes 


lup. pl. 4. 


7. Patron and parſon join in annuity brought againſt them, and 
joſe, The ſucceſſor ſhall falſify, for that another was parfon — 
| ap 
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Fallifying Recoverics, 


day of the writ pfachaſed, and that he, againſt whom the recovery 
was, was not ſo then, vel unquam poſtca, pending the writ, Br. 


Faux. Recov. pl. 33. cites 21 E. 4. 7. 


Fer Hawes 8. In annuity by a prior againſt a parſon he counted by preſcrip- 


. z tion, the parſon prayed aid of the patron and ordinary, who were 
and Fair. ſummoned, and made default, and the paſſan conju//ed the action; the 
fax, the plaintiff recovered, the parſon died; the prior brought /cire facias 


ſucceflor against the ſucceſſor, who prayed aid again, and they appeared and 


Gf 5 : 
— traverſed the preſcriptien; and therefore the prior demurred; and by 


and Brian award they ſhall not falſify, nor traverſe contrary to the firſt record, 
the 2 Ch. notwithſtanding that the recovery was upon confeſſion; becauſe 
Juſtices and . 2 
ide Ch. the aid was granted and they were ſummoned and came not. Br. 
Baron e Faux. de Recov. pl. 51. cites 12 H. 8. 7+ 

contra, 


quære. Br. Faux. Recov. pl. 24 cites 4 H. 7. 2. | 
In ſeire facias againſt an abe: on a judgment in annuty had againft his predeceffor, the abboat 


| pleads, that his predeceſſor confeſſed the judgment, when he hat a releaſe of the annuity ; and 
Cur. he ſhall not thus avoid the recovery; for Iii predecr ſr bad the fer fimplr, and not Thke a par ſon = 


who :7 ud ben art for life, who ſhall avo'd it, where it is without aid prayed of patron and or- 
dmary. Pig. of Recov. 58. cites 30 H. 6. 45, 45. | | 


9. If a biſhop or parſon ceaſes, by which the rd brings ceſſzvit, 
and recovers, it ſhall bind the ſucceſſor. Br. Forfeiture de Terres, 
pl. 102. cites Doct. and Stud. lib. 2. fo. 123. | 

10. So of alienation in mortmain. Br. ibid, But Brook ſays it 
ſeems not to be law: for a feme ſhall have cui in vita of tuch 
alienation made by her Baron. Ibid. | 


[ See (c) 


[ 131] (H) By whom. Tenant in Tail. 


I. ] N aſſiſe the tenant pleaded a recovery by default in a writ of 


the plaintiff, to which the plaintiff ſaid, that A. was ſeiſed in fee, and 
gave to X. his father and L. his mother in frantmarriage, and N. 
died, and L. ſurvived, and died, and wwe entered as heir abſque hoc, 
that the grandfather of the tenant, who was ſuppoſed to be diſſeiſed, 
had ever any thing, Priſt, &c. and fo it ſeems that the iſſue in tail 
may falſify ch 

it againſt him that is to execute the recovery ; for the iſſue was taken 
if the recovery was executed or not. Br. Faux. Recov. pl. 19. cites 

28 Aſſ. p. 32. | 
2. In aſliſe, the ſeme recovered in a writ of dnawer againſt tenant in 
tail by nient dedire, the tenant died, his iſſue entred, the feme brought 
ajfiſe, and made her title by the recovery; now the iſſue in tail ſaid, 
that ne unques accouple and ſo falſified the recovery; quod mirum, 
without action brought of formedon to recover the land. Br. Faux. 

| Recov. pl. 20. cites 28 Aſſ. p. 52. 

ui, 2. If a man recovers againſt tenant in tail by falſe recovery, and 
after 1 does not fue execution, but dies, the iſſue enters, the other ouſts 
þ 3 Kory him, the iſſue ſhall have aſſiſe, and if the other pleads the recovery, 
+, and the the iiſue ſnall falſify it with allegation of the continuance of the 7 <A 
| | 74 167¹ 


10 00 diſſciſin made to his grandfather againſt L. mother of 


e recovery; but it ſeems by this that he cannot falſify 
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Falſifying Recoveries. 


ſeffien, but if execution had been ſued it is otherwiiè; for then the 
iſluc is put to a formedon, and ſhall falſify in this. Br. Faux. Re- 
cov. pl. 10. cites 7 H. 4. 17. 


hair; be may falſify in the ſcire facias. Br. Faux. Recov. pl. 58. cites Litt. tit. Remitter. 


4. Formed is brought againſt tenant in tail, who pleaded that ne 
dona pas, where he had a releaſe from the demandant to plead, or a 
deed of his ancefler with warranty and aſſets deſcended in fee; and it 
is tried for the demandant, by which he recovered; the tenant in 


tall dies, his iſſue brings formedon; the recoveror pleads the re- 


covery by action tried; there the iſſue in tail may N by the 
matter ſupra, per Forteſcue, which Paſton and Aſcue juſtices ut- 
terly denied; for he ſhall not falſify in the ſame point which was 
tried; becauſe he may have * attaint, nota, Br. Faux. Recov. pl. 
II. cites 19 H. 6. 39. | 

5. Tenant in tail, who is not the eldeſt ſon, as where he is fon by 
a ſecond venter, ſhall falſify ; becauſe he cannot have attaint. Br. 
Attaint, pl. 124. cites 22 H. 6. 28. per Forteſcue. 

6. If a recovery be had againſt tenant in tail, and the title is 
tried againſt bim, viz. quod un dedit, &c. the iſſue has no remedy 
but by attaint; for he ſhall not falſify in this point. But if the ver- 
dict be upon other ſpecial matter, and not upon the title, or if it was 
a recovery by default, in theſe caſes, the heir in tail may fallify the 
recovery. Br. Faux. Recov. pl. 4. cites 34 H. 6. 2. 

7. The ifſue in tail cannot falſify in the ſame point which was 
tried; but reddition or confeſſion ſhall not bind the iſſue in tail from 
his falſifying; and notwithſtanding recovery in value ſuppoſed, yet 
the heir ſhall falſify in the point, ſuppoſing that his anceſtor was not 
tenant at the time, &c. and jo the recovery void, per Choke J. and 
per Brian, ſuch recovery ſhall not bind the tail, but where the te- 
nant was ſeiſed by force of the tail at the time of the recovery, &c. 
and when the heir of the donor is vouehed. Br. Faux. Recov. 
pl. 30. cites 12 E. 4. 14. | 

8. The juſtices were of opinion, that if iſſue paſſed by jury againſt 
tenant in tail, and he has //ue and dies and all the petty jury die, 
yet the iſſue in tail ſhall not falſify in this point which was tried. 
Quod nota, Br. Faux. Recov. pl. 31. cites 13 E. 4. 3. 
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But if treſe 
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tl and A. 


and B. and it paſſes againſ? them, if tenant in tail dias, and A. and H. ſur nie, the heir in tail ſhall not 


be eſtopped to falſify i» the ſame point; for the attaint is given to the ſurvivor, quere. 
pel, pl. 168. cites 13 E. 4.2 and 3. | 


9. A. tenant for life, remainder to B. in tail. A. leaſeth for 
years; a recovery 1s had againſt B. living A. the recoverors enter, 
and ouſt the leſſee for years; the ſon and heir of B. releaſeth with 
warranty to him to whom the recoverors have aſſured the lands; 
the /e//ee enters; B. dieth; the releaſor dieth, &c. It was holden 
that tne entry of the leſſee before that the warranty had attached 
upon th» poſſeſſion which paſſed, had avoided the warranty. And 
the Ld. Anderſon conceived, that the recovery ſhould not prejudice 
the iſſue in tail, b it taac the iſſue ſhould falſify the 1. me, Mich. 


30 Eliz. C. B. 2 Le. 58. Ards v. Smith, 
c Mo. 25; S. C. by name of Bricot v. Chamberlaine. 
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Fallifying Recoveries, 


10, & præcipe is brought againſt tenant in tail, who prays in aid 
ef a flranger as tenant fer life, who enters into the aid, and bars the 
demandant, and afterwards the tenant in tail dieth ; his iſſue is at 


large to claim the eſtate tail, although the mouth of his father was 


eſtopped as to it, 2 Le. 27. in caſe of Ards v. Smith, 

11. Tenant in tail brought a % ei deforceat and counted upon 
an eſpecial tail, whereas in truth it was a general tail, and recovered 
and died; the ſaid recovery ſhall not conclude the iſſue. 2 Le. 57. 
in Caſe of Ards v. Smith, —cites 33 H. 6. 18. | 

12. A. tenant for life, remainder to B. his fon in tail. A. entered 
into @ flatute and dies. The conuſce ſued a ſcire facias againf? B. 
The ſheriff returned ſcire feci, &c. and thereupon execution was 
had without any plea pleaded by the heir, and the heir, being ouſted by 
the execution brought ejcftment, It was adjudged, that B. was bound, 
and that he had no remedy by ejectment, error, aud. quer. or any 
way, but againſt the ſheriff, in caſe he made a falſe return; but 
Windham J. thought B. the heir might falſify this recovery in ac- 
tion of a higher nature, but not in this action of ejectment, becauſe 
it is of a lower nature, according to FERRER'S CASE, 6 Rep. But 
Twiſden J. doubted if he could falſify in any action, becauſe it is 22 
more than a term, Mich. 13 Car. 2. B. R. Sid. 54, 55. Day v. 
Guildford. 5 


{ See Recovery Common. (C. a). J 


(H. 2) By Infant or Feme Covert. 


T. 1 F a man recovers againſt a feme covert without naming the 

baron in the writ, the baron and feme ſhall have aſſiſe, per 
Shard and Stouff. Br. Judgment. pl. 147. cites 12 E. 3. and 
Fitzh. Aſſiſe 147. | 


2. But if it be not reformed in the life of the baron, but he dies; 


there the feme ſhall be barred by ſuch recovery, and is put to her 
writ of right, per Shard and Stouff. Ibid. 

3. Brook ſays the caſe is briefly reported, but he believes that it 
is intended of a recovery by action tried; and by appearance of the 
party; for if it was upon @ recovery by default, it ſeems to him that 


the feme ſhould have writ of error; for infant ſhall have a writ of 


Br. Affiſe, 
pl. 262. 
cite: S. C 
Br. Judg- 
ment, pl. 
68. cites 

5. . 


error of a recovery had by default againſt him; and fo it was uſed 
in the time of H. 8. and anno 2 M. 1. Ibid, | 

4. Aſſiſe by infant; the tenant pleaded recovery of the ſame land 
in I againſt the ſame plaintiff, to which he ſaid, that at the time 
of the recovery be was within age, and the aſſiſe was taken by bailiff, 
and at the time of the recovery A. held it for term of life, the re- 
verſion to the now plaintiff and his ſiſter; and the opinion of the 
court was that the infant ſhall well have the plea; quære cauſam, 


whether becauſe he was an infant, or becauſe it was taken by plea 
of the bailif, or becauſe the infant was not tenant; for it ſeems by 


18 Afl, 16, that recovery upon appearance cannot be * 
avolde 


— BP A. 
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Falliſying Recoveries, 


avoided in pleading, contrary of recovery by default; for there the 


pleader ſhall aver that he was tenant at the time of the recovery, 
to which the other ſhall have anſwer. Br. Confeſs and Avoid. pl. 


33. cites 26 Aſſ. b. 


(I) At what Time, 


T. JN aſſiſe, a recovery is pleaded againſt the plaintiff, and he 
hath cauſe to falſify it, and does not, but takes iſſue ipon an- 


| ether point, which is againſt him, and he is barred by judgment; 
chere if he brings another action, and the recovery is pleaded againſt 


him, he cannot falſify it, becauſe the judgment ſtood in force; and 


the plaintiff might have taken this by plea at firſt, quod nota, by the 


133 


opinion of the whole court. Br. Faux. Recov. pl. 39. cites 40 


Aſſ. 4. „ 

4. Debs by a prior; the defendant pleaded the cuſtom of London 
at large of foreign attachment, and that one H. brought debt again{t 
the ſame plaintiff, which was returned nihil in London, and there- 
upon tais debt was attached in the hands of this defendant, and fo 
the plaintiff recovered, judgment ſi actio; and the now plaintiff 
ſaid, that the recovery was by covin ; for he ſaid he did not owe the 
faid ſum to the ſaid H. which was by him demanded in London 
modo & forma prout ; and per Laicon he ſhall not have the plea to 
falſify the ſaid recovery in London now, becauſe he might haue came 
into London within the year, and have pleaded and * diſproved the debt, 
and have barred the then plaintiff, and becauſe he did not, therefore, 
now he hath paſſed his time and cannot falſify it. Br. Faux. Recov. 
pl. 16. cites 39 H. 6. 19. 


3. If tenant for lie ſuffers a recovery, he in reverſion may falſify 


during the life of the tenant for life, or after his death. Pig. of 
Recov. 165, 166. ” | 


{ See Trial (B. 2). 7 


(K) By Warranty and Aſſets. 


1 NOTE that where tenant in tail diſcontinues with war- 


ranty, and leave aſſets and dies, and 2 by conſprracy cauſe E. 
ty eiter and ouft the alienee, againſt whom the iſſuæ (within age) of 


the tenant in tail recovers in ſcire factas upon fine of the ſame tail; 


that in this caſe he who loſt ſhall have action and falfify the re- 


covery by the warranty and aſſets. Br. Faux. Recov. pl. 18. cites 
27 All. 74. | 


(L) Fer 


Orig. gs 
prove. 
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Falſifying Recoveries, 


(L) For want of Juriſdiction. 


I. I T was admitted, that a man may falſify a recovery had againf 
himſelf tor a point, which proves ſuch recovery to be void, as 
„ was coram non judice. Br, Faux. Recovery, pl. 38. cites 
AT. 6. 
T. In treſpals, it was not denied, but that if a fine be levied of land 
in ancient demeſne at the common law, and after a recovery is had in 
the court of ancient demeſne, that this recovery is feint in law; by 
which he falſified it. Br. Judgment, pl. 17. cites 7 H. 4. 3. 
3. In aſſiſe tenant pleads in bar a recovery in deter; plaintiff 
replies, that the lands demanded are in the cinque ports, ubi breve 


domini regis non currit, and the plea held ill; for judgment at e. 


minſter for lands in the cinque ports is good; aliter of lands in ales. 
Pig. of Recov. 159. cites 36 H. 6. 6. 32. 5 


(M) For Prior Right. 


1. 1 F I am feiſed by title, and A. ouſis me, and I ve-ouft him, and 
| A. recovers againſi me by aſſiſe, 1 may have attaint or aſſiſe of 

my firſt poſſeſſion; and therefore if the recovery in the affiſe be 
pleaded, the plaintiff may confeſs and avoid it, becauſe his aſſiſe was 


of elder poſſeſſion. Per. Parning. Quzre inde, the judgment of 


the aſſiſe being in force, Br. Aſſiſe, pl. 186. cites 13 Afl. 1. 


2. Note, it was ſaid for law in attaint, and not denied, that where 


is diſſeiſed by W. and a ſtranger recovers againſt him bona fide, or 
covin by title, which is younger than the title of F. there J. 
may enter upon the recoveror and plead this matter, and the re- 


covery meſne, &c. and a good plea. Br. Entre congeable, pl. 4. 


Cites 34 H. 6. 44. 

3- Writ or forcible entry; the plaintiff makes title by a recovery 
in a writ of right againſt the leſſor of the defendant; the defendant 
pleads that at the time of the writ of right brought, his or had 
aliened the reverſion to A. to whom he attorned, and held good. 
Pig. of Recov. 159. cites 1 H. 7. pl. 7. | 

4. If A. has title by formedon or cui in vita and enters, and B. 


recovers againſt him; A, is remitted to his firſt action. Br. Judg- 


ment, pl. 111. cites 23 H. 8. 
5. But if B. recovers againſt A, by falſe title by action tried, rwhere 


A. is in by good title, he ſhall then have error, or attaint, or writ of 


right. Ibid, 


[N) For | 


For 


- 


Fallifying Recoveries, 


(N) For Feint Pleading. | 


x. A Parſon made a leaſe for years, and afterwards in a quare Br. Faux. 
| impedit brought againſt him and the patron they pleaded Recor, Pl. 
feintly; leſſee ſhall not falſify, becauſe if the parſon had reſigned, the 


leaſe had been gone, Pig. of Recov. 159. cites T. 26 H. 8. 
Pl. 3. | 


(O) Pleadings, 


. 1 N aſſiſe, the tenant pleaded recovery in mortdanceſtor againſt 


N. and the plaintiff ſaid, that M. againſt whom, c. was not 
tenant 4 the franktenement ; and it was admitted a good plea. Br. 
Faux. Recov. pl. 37. cites 19 Ail. 4. | 
2. Where a recovery is pleaded againſt my anceſtor, I may ſay, 
that my anceſtor had nothing in the land at the time, Oc. without 
fhewing tobo was tenant therecf; contra in avoidance of a fine, 
Quzre, if it ſhall not be intended a recovery by default; for it ſeems 
to be contrary upon a recovery upon appearance, Br. Judgment, 
pl. 24. cites 14 H. 4. 33. | 

3. In warranty of charters, the defendant may ſay, that the plain- 
Vin the firſt action entered upon the plaintiff then tenant pending the 
writ, which matter the plaintiff might have pleaded and did not; 
or that the plaintiff in this action had nothing in the land lift by 
the firſt action; and a good plea, per Arden in a præcipe quod red- 


dat, quod non negatur. Br. Faux. Recov. pl. 45. cites 21 H. 6. 


4. In aſſiſe, if the tenant makes a bar at large, and the plaintiff 
makes title by recovery, and the tenant deſtroys the recovery by prove 
ing it to be void; it is no plea without making title to himſelf ; for 


if the plaintiff was in by a void recovery, this is no reſort to the 


tenant; for it is not lawful for the tenant to enter upon him, if he 
has no title: and fo ſee that the tenant ſhall Vt avoid the title of 
the plaintiff without making title to himſelf. Br. Aſſiſe, pl. 103. 
Cites 36 H. 6. 33, 34. Rs 

5. A. pending a writ of entry ſur diſſeiſin againſt him, recovered 


by fermedon againſt his own feaffee. The beſt opinion was that the 


traverſe ſhall be of the diſſciſin and net of the feoffment, Br. Faux. 
Recov. pl. 27. cites 7 E. 4. 19. EE 

6. A man recovered land, and brought ſcire facias againſt V. 
NM. and after he brought ſcire facias againſt F. tertenant, who ſaid 
that I. N. againſt whom the recovery was had, was not tenant of 


| the franktenement the day of the fir/t ſcire 2 &c. nor ever after, 


but one A. whaſe eſtate he the now tenant hath, &c. and To the re- 
covery void; and this was held a good avoidance of the recovery; 
and yet nontenure generally js no plea; and it ſeems that this re- 

| | covery 
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cov. pl. 2 3. cites 14 H. 7. 


Feallikying Recoveries, 


covery was by & fault; for it is ſaid elfewhere that vpþon recovery 


by default, the tenant may ſay that, he was not tenant the day of the 
writ, &c. nor after; for in pleading ſuch recovery, the party muſt 
ver that the writ was brought againſt ſuch a one, then tenant of the 
land; but he who appears and pleads and loſes, ſhall not do fo. Br. 
Faux. Recov. pl. 32. cites 14 E. 4. 2. | 
7. Note, by the juſtices, that the termor may falſify a recovery 
againſt his leſtor being in reverſion at the time of the recovery, as 
he may of a rent which the leſſor ſuffered to be recovered againſt 
him; and per Brian and 'T ownſend, he ſhall ſay that before the writ 
brought again? his leſſor, the leffer granted his reverjion to W. N. 


to whom he attorned before the writ brought, and /o was not tenant 


at the time of the writ brought, and recovery had. Br. Faux. Re- 
pl. 59. cites 1 H. 7. . 

8. Præcipe quod reddat fur diſſeiſin in the poſt; the termor for 
years by the flatute of Glouceter prayed to be received, and ſaid that 
this recovery is by covin to make him loſe his term, and traverſed 


the diſſeiſin; and per Pollard and Fitzherbert he cannot do other- 


wiſe ; for the covin is not material without traverſing the point of the 
writ, But per Port, if the tenant in tail makes diſcontinuance, and 
the diſcontinuee makes a leaſe for years, the iſſue in tail brings for- 
meden by covin of the diſcontinuee to make the termor loſe his term; 
there the covin is only material. Per Pollard the termor is with- 
out remedy in this caſe; for the heir in tail ſhall be remitted; tor 
by them where the recovery is upon a true title, the covin is net ma- 


terial. Br. Colluſion, &c. pl. 21. cites 14 H. 8. 3. 


9. In præcipe quod reddat the tenant pleaded in abatement of the 
werit, that one A. after the laſt continuance had brought an 4/iſe 
againſt him, and recovered by action tried, viz. by verdict ; and the 
demandant faid that this aſſiſe was brought by covin between the 
faid A. and the tenant to the intent to abate his writ; and there it 
is granted by all the court, that this is no plea without ſhewing cauf? 
Y the covin. Pl. C. 46. b. Arg. cites 9 H. 6. 41.—And Plowden 

id he agreed the law to be ſo; and the reaſon is becauſe the title 
was tried by verdict of 12 men, and then the demandants ſaying 
85 it was by covin cannot be intended true againſt the verdicl. 
bid. . 
10. But where ( ? in the principal caſe) the recovery was by de- 
fault, in which cafe there is no trial; but the default of the defen- 
dant was the cauſe of the judgment, by which in this caſe, and where 
the recovery is by default, a man fhall aver that it was by coven ge- 
nerall;, and fo the divertity. Arg. Pl. C. 46. b. in caſe of Wimbiſh 
v. Talbois. | 

11. By the 21 H. 8. 15. the leſſee ſhall be received to falſify 
the recovery before judgment, and it ſhall ſuſpend the execution. 


But then he muſt net only aver the collufion, but plead ſame att to bar 


the plaintiff's title. Pig. of Recov. 51. 

12. Notwithſtanding the ſtatute of Glouceſter, and the 21 H. 8. 
it never lay in the mouth of a tenant to the præcipe to plead a leaſe 
for years, or to {top execution upon any ſuch plea, If an affje be 


brought again/t tenant for life, he cannot ſay that there is a leaſe for 
Os | years 
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Falfifying Recoveries, 


years precedent to his right, though the tenant for, years himſelf may 
falfify a recovery againſt him in reverſion, Trin. 1 Annæ, B. R. 
7 Mod. 42. Per Holt. Ch. J. in the caſe of Smith v. Angell, 


(P) Bar. Plea in Bar to the Falſifying. 


= ASS ISE 75 A. againſt the Lord C. of land in T. in the 

county of E. the defendant pleaded in bar, that at another 
time he himſelf recovered the ſame tenements againſt the plaintiff in 
the county of I,. and the plaintiff ſued to reverſe the judgment in B. 
R. affirming them to be in the county of M. and had judgment and 
reſtitution, and after the tenant brought aſſiſe in the county of M. 
againſt the plaintiff, and recovered the land in the county of M. judg- 


ment if the plaintiff who ſued to reverſe the firſt judgment, affirm- 


ing them to be in the county of W. ſhall now have affiſe in the 
county of E. For he ought to have brought affiſe and not to have 


ſued to reverſe it; for it was ſaid, that where a man recovers land 
in a baſe court, which does not lie within the juriſdiction of it, and 


brings writ of falſe judgment of it; he ſhall not have aſſiſe after, be- 
cauſe he affirms that it lies within the juriſdiction z quod nota, by 


ſome; but here the aſſiſe was taken, becauſe it cannot be intended 


to be of the ſame tenements which are in plaint. Br. Judgment, 
pl. 58. cites 10 Aff. 25. 

2. In mortdanceſtor againſt the baron and feme and S. the baron 
diſclaimed for —_— and his feme, and S. vouched the baron, wha 


came and pleaded a recovery by action tried by himſelf againſt one F. 


by dum fuit infra etatem, where in truth he recovered againſt S. 
named in the writ pending this action; and ſaid that the eftate of the 
anceſtor of the demandant, of whoſe ſeiſin he demanded, was meſne be- 
tween his title and his recovery; to which the demandant ſaid, that 5. 
was ſerzed, and enfeoffed this ſame S. with warranty, of which ſeiſin S. 
was ſeized at the time of the judgment given, and ſo the recovery falſe 
and feint in law, judgment, and prayed the aſſiſe, and the vouchee de- 
murred thereupon ; and becauſe by the demurrer all the points of the 
writ are confeſſed, therefore the demandant refeaſed his mages and 
had judgment to have ſeiſin of the land immediately. Quod nota ; 
and fo good cauſe to falſify, becauſe the feoffment and warranty were 
not pleaded in the firft action. Br. Faux. Recov. pl. 22. cites 30 
Aſl. 10. | £ 
3. A man cannot falſify, unleſs he mates himeif a title to the land; 
for though the recovery be void, yet when the recoveror is in by 
it, it is not lawful for the plaintiff to enter and ouſt him without 
title, and therefore it is no plea without making title; for where the 


tenant in affiſe pleads a bar, the plaintiff muſt make a title to him- 


{If before he can avoid the bar. Br, Faux. Recov. pl. 15. Per For- 
teſcue Ch. J. cites 36 H. 6, 32: ö 
4 In annuity by the abbit of C. againſt the vicar of T. and counted 
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that he and his predeceſſors time out of mind have been ſeiſed of the an- [ *3Z ] 


nity in right of his church of C. aforctaid ; and the defendant tra- 


| Vous HK BY -— verſed 


Falſitying Recoveries, 


ver ſed the preſcription, and it was found with the plaintiff, and he re- 
covered; and atter the annuity was arrear at another time, and the 
ab bet brought ſcire facias againſt the ſucceſſor of the vicar, who ſuid that 
the abbot and his predeceſſors have been parſons of T. and held it in 
proper uſe as parſons imparſonee in right of their church of C. time 
out of mind, and that the ſuid abbots have clatmed the ſaid annuity as 
are,, &c. and that the faid abbots and their predeceſſors were 
ſciſed of the faid annuity only as parſens of the jaid church as he has 
alledged ; and fo the ſaid recovery void and null in law. And be- 
cauſe he dees not ſay, that the preaeceſſors of the abbot have been ſeiſed 
of the ſaid annuity in fact as parfons, &c. nor has traverſed, that the 
abbet and his predeceilors were not jcijed of any other annuity, there- 
fore the plaintiff recovered, quod nota ; but by ſeverab the matter 
was good cauſe to have falſitied, &. For otherwiſe the abbot, 
might have two annuities, the one as abbot, and the other as parſon » 
and this falſifying goes to the action; and yet if it had been pleaded 
in the firſt action, he mult have concluded to the writ. Br. Faux, 
Recov. pl. 29. cites 10 E. 4. 16. : 

5. In annuity, one outlawed of treaſon brought a writ of error, and 
had ſcire ſacias againſt the lords mediate and immediate, who are re- 
turned warned, and made default, and the utlawry is reverſed by im- 
priſonment. In aſſiſe brought the lords, cannot aver that he was 
at large and ſhall not falſify the recovery; for thoſe who are ſum- 

moned are bound for ever. Br. Faux. Recov. pl. 24. cites 4 H. 


: 6. In aſſiſe againſt tenant in fee ſimple the plarntiff recovered by 
default ;. he can never falſify, though he may have writ of right. per 


eble. Ibid. 


(Q.) Other Action. In what Caſes after Re- 
covery againſt a Man by Defauit, he may have 
other Action, and what. i ” 


1. 13 E. 3. 4. re- JP HERE AS b. tre time, if a man had liſt 


cites that © his land by default, he had none other re- 
ceuery than by a writ of right, which was not maintainable by any, 
that could not claim of meer right as tenants for term of life, in frec 
marriage, ar in tail, in which eſtates a reverſion is reſerved. 
And provides that from henceforth their default ſhall not be ſo pre- 
Judicial, but that they may recever their eſtate by another writ than by 
a writ of right, if they have right ; and that, 


For land in free marriage liſi by default, ſuch a writ ſhall be 


made. 5 

2. In aſſiſe the defendant pleaded in abatement of the writ, that 

pending the writ J. N. had recovered againſt him by dum fuit _ 

tatem of elder date, and was by nient dedire ; and notwithſtanding. 

this the aſſiſe was awarded, quod nota; quzre cauſam, whether, be- 

cauſe that the tenant did not ſay, that he, who recovered entred; 
Ee | . becauſe 


| 
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} 
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becauſe the recovery was by nient dedire, and 1 by action tried, 
Br. Brief, pl. 278. cites 22 Aſl. EE. 

3. Per Mordaunt, Wood, 'Fownſend and Brian, if tenant for life 
be impleaded, and prays azd cf him in reverſion, who is ſummoned, and 
makes default, and the tenant for hte confeſſes, or loſes otherwite, yet 
he in reverſion may have writ of right, or ad terminum qui præteriit, 
and ſhall falfify the recovery. Quod Nota Bene. Br. Faux. Re- 
cov. pl. 24. cites 4 H. 7. 2. 


[ Sec Bar, D 


(R) Other .. In what Caſes a Man may [138] 
falſify by other Action. | 


1. TE ſuch particular tenants as tenants in dewer, Ic. leſe by ace 

tion tried in a real action, it ſeems, that at this day they tnem- 
ſclves are without remedy. per Coke. '6 Rep. 8. b. and fays that 
with this accords 50 E. 3. 7. 

2. If tenant for life be impleaded, and prays aid of him in rever/cony 
who 15 ſummoned, and makes default, and the tenant for lite confeſſes, 
or loſes otherwiſe; yet he in reverſion may have a writ of right, or 
ad terminum qui preteriit, and ſhall falſify the recovery, quod nota 
bene; per Mordant, Wood, 'Townfend and Brian. Br. Faux. Re- 
cov. pl. 24. cites 4 H. 7. 2. | 
3. If a man Hes in afjiſe, the tenant is not put to his writ of right, 
but _ have affiſe of mortdanceſtor, per Coke. © Rep. 8. b. cites 
5 All. 1. 

4. So recovery in aſſiſe is no bar in formedon in reverter. per 
Coke. 6 Rep. 8. b. cites 6 H. 4. 2. 

5. Real actions, as writs of right, writs of entry, &e. and their 
ſeveral appendages, as grand cape, &c. were ſeveral great titles in 
the year books, but now much out of uſe; for in moſt caſes at this 
day the entry of him that has right being lawful, men chooſe to re- 
cover their poſſeſſions by ejeciment, excepting that in common re- 
coveries the form of ſuch real actions is preſerved. And ſometimes, 


though rarely a writ of dower or formedon; becauſe ordinarily, where 


an entail is ſuſpected, a common recovery is had. And ſometimes 
in the grand ſeſſions in Wales they proceed by a guad ei deforceat. Ld. 
Hales's Pref. to Roll's Abr. pag. 5. 


(S) Equity. 


* A. hadlondextended to him in ancient demeſue by ftatuge mer= 


** chant, and afterwards B. purchaſed the land, and recavered 
by ſufferance in the ancient demeſne court upon voucher, and en- 
tered and ouſted A. who brought ſubpoena 3 and it was held, that A. 
cauld not falſify the recovery, and therefore ſhould be reſtored by chan= | 
Cry; becauſe there was no remedy at common law. Br. Con- 
ſcience, pl, 8. cites 7 H. 7. 11. 


Ma _ Father 


Father and Son, or Child, tc. Or 
Parent and Child, 


(A) What Actions a F ather, &c. may have on Ac- 
count of his Child. 


T. \RESPASS guare filiam & heredem ſuam rapuit & ab- 
duxit lies for the father, but not for the mather ; for the 
father of common right ſhall have the ward of his ſon or daughter; 
per Cateſby. Br. Garde. pl. 55. cites 9 E. 4. 53. 
ARfion lies 2. Father ſhall not have action againſt a maſter for beating his 
not for the ſon and heir apparent, and laming him fo as he is diſparaged as to his 
piers marriage. Le. 50. Paſch. 29 Eliz. B. R. Gray v. Jeffes. 


though it 


Was objected that he was at the charge of curing his fon of his wounds, becauſe he was not compell- 


able to it. Cro. E. 8 Riypox v. NoRT OR. But it was admitted arg. that action might 
have lain for the father, if he had ſhewn, that the ſon was his ſervant, whereby he loſt his ſervice. 
But alleging loſs of ſervice, without alleging that the ſon was his {ervant, is not ſufficient. Cro. 
Z. ut ſupra. | 


3. If the ſon marries without conſent of the father, the father has 
no remedy, Le. 50. Gray. v Jeffes.——See 5 Mod, 222. King 
alias Mickel v. Thorp. 

4. The father ſhall not have action for taking any of his chil- 
g dren except his heir; and that is, becauſe the marriage of his heirs 
0 belongs to the father, but not of any other his ſons or daughters. 
And the father has no property or intereſt in the other children, 
which the law accounts may be taken from him. Cro. E. 770. 
Trin. 42 Eliz. B. R. Barham v. Dennis. — But Glanvil. J. 


contra. Ibid. 


(B) Inter ſe; as to Legacies, &c. to the Children 


by Others. 
„ BONDS relafed by the father, which he had caten in the 


names of his ſons being infants, thought good and allowed. 


Toth. 88. cites Hill. 20 Jac. Simonds v. Lomley. 

2. The grandfather deviſed lands to his fon to pay 101. per annum 
to the ſon's 3 daughters, the father gives 2001, in marriage with one 
whether the 10 J. per ann. ſhall be included in the 200 J. or not? 
if was decreed that it ſhould be included. Toth. 141, cites Mich. 


13 Car. Kirrington V. Aſty. 1 3 The 
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Father and Son, ec. 


3. The father received a legacy of 100. and another of 50 /. left 


to B. his eldeſt fon by the grandfather and grandmother; afterwards 
the father gave bond to pay his ſon, whom he had diſinherited, 6000 J. 
It was inſiſted that the bond included the legacies. But Ld. Jef- 
feries, in favour of a diſinherited heir, would allow no more than 
what they could prove to have been actually paid towards ſatisfac- 
tion of theſe legacies, and eo nomine as in part of the legacies, and 
the reſt to be paid with intereſt. Mich. 1687. Vern. 480. Sir 
Wm. Cann v. Lady Cann. | 

4. A legacy of 1501. to the daughter f B. was paid to B. who 
after, on her marriage with J. S. gave her 1000 l. portion, and ſettled 
a church leaſe upon her, and maintained her and her huſband 14 years 
at his own houſe. The Maſter of the Rolls decreed the legacy 
with coſts, but faid, though he would not diſcharge it, he diſliked 


the ſuit. Hill. 1703. Ch. Prec. 228. Sir George Chudley v. 
LES © | | 


5. Children net demanding their legacies of their father when 
they come of age, or after, is no diſcharge of them; and the father 


is bound to maintain them during their minority, and their portions 


given by a ſtranger are nothing to him more than if they had not 
any; and where they lived to be fit for ſervice and ſerved their 


father; their ſervice was more worth than the intereſt of the legacy 


(which was 50 J. a piece) and fo intereſt was allowed. But where 
one of the daughters married, and ſhe and her huſband had a y-ar's 
board after marriage, the father muſt be allowed for it, unleſs an 
agreement be proved to the contrary. Paſch. 7 Anne, 3 Ch. R. 


168. Strickland v. Hudſon and Maſon. 


[ See Deviſe. (L. c)] 


(C) Allowances to Parents for Maintenance out of 
Children's Fortunes. 


I. A Deviſed 250 J. to his ſon, and made his wife executrix, 
* who married another huſband. On a bill brought againſt 
them by the ſon for the legacy, the defendants would have diſcounted 
maintenance and education; but the court would not permit it ſo 
as to diminiſh the principal 3 for it was ſaid that the mother 
_—_ to maintain the child, 2 Vent. 353. Mich. 33 Car. 2. 
non. | | 
2. But a ſum of money paid for the binding him out an apprentice 
Was allowed to be diſcounted. 2 Vent. 353. Anon. 

3. And the mother was decreed a reaſonable allowance for main- 
tenance of her ſon from 2 years of age, when the father died, to 18, 
when the fon died; the having received the rents of 33 J. per an- 
num deſcended from the father on the fon, as heir at law. Paſch, 
7 Annæ, 3 Ch. R. 164. Wallis v. Everard, 
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[141] 


for woridly 


Fealty and Homage. 
— -_ 


(D) Coertion. What Acts done by a Child ſhall 


be ſaid to be done by Coertion, and fo relieved 
againtt. 


1. A Father prepared a bond conditioned for payment of 120 J. a 


year th him for life by his ſon, to whom a very large eftate had 
been acvijed, and upon propoting it to the fon, he refuſed to execute 
it, ſaying it was more reaſonable that the father ſhould depend upon 
his honour. Upon which the father let the bond with the * 
ing, if he would not ſign it he might let it alone. But aſterwards iu 
the father's abſence the ſon ſigned it, juſt before he went to travel, 
and directed, that it ſhould be delivered to his father. Ld. C. Parker 
ſaid that thoſe words might be ſpoke ſo, as to amount to a threatning 
and to intimidate ; but it might alſo be otherwiſe, and the father 
ſeemed to acquieſce under the ſon's anſwer. And that for aught 
appeared it was his free act, and what he thought himſelf obliged 
in honour to do, and therefore without any proof to impeach it, it 
ſhould not be ſet aſide in equity, Wms's Rep. 602. 607. Hill. 
1719. Blackborn v. Edgely. | 
2. If it ſhould ever appear that the power 4 a parent over a child 
has been abuſed, as by his gaining a releaſe of the child's orphanage 
part by threats, &c. a court of equity will certainly ſet aſide a re- 
leaſe thus unduly gained. per Ld. C. Parker. Paſch. 1720. Wrms's 
Rep. 639, 640. in caſe of Blunden v. Barker, 


(A) Fealty and Homage, 


1. 17 E. 2. FNACTS that when a freeman doth himage fo 


| . 4 bis lord of whom he haldeth in chief, he ſhall hel 
his hands between the hands of the lord, and ſay thus : | 
T become _wr man from this time forth, for life, for member and 
onour ; and ſball owe you my faith for the lands that I 
hold of you, ſaving the faith I owe unto our lard the king, and to mine 
other lords. | | | 
When a freeman doth fealty to his lord, he ſhall hold his right hand 
upon tle boot, and hall jay thus | | 
Hear you my lord R. that J. P. will be to you both e and true, 
and ſhall owe my fidelity to you for the land that I hold of you, and !aw- 
Fully ſhall do ſuch cuſtoms and jervices as my duty is to you at ali terms 
aſſigned. So help mæ God and all his Saints, ” | 
| | 2. Seiſin 
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2. Seiſin of homage and fealty is ſo ineſtimWle in law, that no 


di/treſs for them of any goods or chattles of whatever value, is in 
judgment of law exceſſive; and though the lord diſtrein oftentimes 
for them, that the tenant cannot manure his Jand, yet the tenant 
ſhall not have aſſiſe of event diſtreſs as he ſhall have for rent or other 
profits. 4 Rep. 8. b. Mich. 17 and 18 Eliz. C. B. Bevil's caſe. 
3. Fealty gives ſciſin of all annual ſervices ſufficient to make 
ſeiſin in avowry, but not in an aſſiſe; but of accidental ſervices this 
gives ſeiſin in aſſiſe. per omnes J. 2 Brownl. 99. Trin. 9 Jac. C. B. 
Anon. | | | 
4. A diſtreſs is a good demand of fealty, but the lord cannot avow if fler 
for fealty upon a demand made after the death of the tenant, Mo. feulty 4. 
883. Trin. 15 Jac. C. B. Kingſwell v. Crawley. mandel, and 


Ye fult 1 6e= + 
nant dies, the lord may diſtrein after his death for it. per Hobart, Noy. 24. Crawley v. Riugſ- 
mill. | , a 

5. If a man holds land at wil! rendring rent, fealty is not incident 
to it; for it is but a rent diſtrainable of common right. Co. Litt. 
7. 1 
6. One within age may do homage, but he cannot do fealty; be- 
cauſe that is to be done upon oath. 2 Inſt. 11. | 

7. Homagium is either Iigeum or feodale. Vaugh. 279, in caſe of There are 
Craw. v. Ramſey, ——cites 7 Rep. 7. Calvin's caſe. 2 nes of 

f 2 homage, 10. 

vereign and feudal ; ſovereign homage is due to the king only in right of ſovereignity, and this 
commonly is called liege homage, from ligando, becauſe it hinds the ſubject to the King; but o 
alſo was the other anciently, becauſe it like wiſe binds the tengat to his fecdal lord. Spelm. Glots, 
verbo Homagium. 296. | 4 


Fee-Farm Rents, [ 142] 


(A) Notes in General, 


TAN\EE-FARM, or feodi firma is when any one, of the gift or 4; E 

? . g N * 4 8 45 F. 3. 15. 

grant of another, holds to him and his heirs rendering either b. per 

the half or the third part, or at leaſt the fourth part of the true value. : — 
And ſuch tenant is bound to no ſervices, but what are contained in * 
the charter itſelf, except fealty, which all tenures are liable to, 5. C... 
Spelm. Gloſſ. verbo Feodum, page 221. 7 — old 
| | | nu es 


By 22 Car. 2. 6. ſeat. 4. Letters patents granted by the king of This a 


ment was 
"of as 7 * 
xo! * S ay 


M + | Sec. 


certain fee-farm rents before the 24th of June 1672, are con- of- 
firmed, 7 : 
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to cb S$ef7, 10. Purciors may buy and en the ſame rents, notwith- 


ax 5 ha ſtanding any ſtatute of mortmain, 
grant of theſe rents, du to encourage purchaſers, and to give ſuch privileges to the ſubject <: ieh the 
k ng caulil tra- F. tut ac of par li ment, and to cure and ſupply the defect of Hur eta! or » Ve— 


c: and the act itſelf is an authority that the king might alien; for the act declares the letters 
patents good, which were granted before. Per Holt Ch. J. Mich. 7. W.3. B. R. skin. 606. 
In the Bankers caſe. Fee farm rents will Me in e inher ame Per Parker C. Mich. 
10 Geo. 1. 10. Mod. 526. Atcherley v. Vernon. 


(B) Conveyances thereof. How directed to be 


made by the I ruſtees. 


22 Car. 2. cap. 6. ſcct. 6. Enatts that the truſtees and the fur- 
vi vor or farurvors e of them, ſhall execute to purchafors, indentures of 
bargain and ſale containing à conveyance of the faid rents, and reciting 
the conſideration of money paid, which ſhall be enrolled in any of 
the four courts of Weftminjter, within fix months after the date 
theresf. 

Sect. 12. Inſtructions to be obſerved in the ſale of theſe e rents, zct fo 
as the non-purſuance of them ſhall not weaken purch paſo rs titles, 

1. * Contratts for ſates ſhall be ſigned by the lord treafurer or _— 
. of the treaſury, or tws of them. 

Dye truſtees ſhall convey to ſuch as by order from the lord trea- 
Ker or commiſſioners f the treaſury 5 r two of them, they fhall be di- 
rec ted. 
| 3+ Every contractor hall at er be fare ſealing DIS Conveyance, pay one 
moiety at loft of his Pierchaſe 70 2 tue the excDequer 4 and before ! Pe 
receives his conveyance give fuch ſecurity as che | lord treaſurer or Com 
amſſwners, Sc. ſpall a prove pr the other moicty. 

4. Such as pay down their whole ogy”. be . 
payment of the: for cond me — — exceeding 10 l. per cent. 

s. Immediate tenants liable to pay any rents, ſhall be eie the 
purchaſe of it before others, fo as they tender themſelves ts the bird trea- 
ſurer or cammiſſianers of the ure? 4, to contract within fix months after 
paſſmg the faid p patent; and notice there / publiſhed by proclamation, 
and pc £22 the: cant. -att, and pay wr ſecure be money 7 vith in ſix mong/, 5 
efter, at ſuch rate as hall be agreed, not exceeding 20 years pur- 
chaſe. | 

[ 143 ] 6. If the immediate tenant, or ſome on his 2 not tender and 
perfect oy centract, all be refit of performance to be laſt. 

7. The purchaſer may have his conveyance in the names of any per- 
fon he ſhall defire. 

8. If any rent be charged with an incumbrance, , conſideration ſhall be 
had of it and reprize allnwed; and the prev all covenant to take 

upon him ſuch incumbreance. 

g. The truſtzes ſpall hold the rents to the King's uſe till ſale. 

10. The . covenant with the purchaſirs againſt thur 


ton acl, 


23 & 


2 
dijel 
by t. 
the 

5 
aN 4 
then 
tents 


the fe 
Mons. 
atio, 


* b. 


The 
which 
Cannot 
»cutry 
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22 C23 Car. 2. 24. ect. 9. Iinpoters the tries to convey the 
ſaid rents to purchaſors either by the words expreſled in the letters 
patents, or by — to be made by the auditors, or by the original 
grants from the crown, ſaving the queen's right ta the rents hereby 


Dee 


(C) Purchaſors indemnified and favourcd ; nd how 
enabled to ſue. 


22 Car. 2. 6. ſe. 7. E na#ts that purchaſors ſhall pal the ſame T9 encon- 


rage pur- 
diſcharged of any breach of truſt, which may be pretended to be committed 1 "AY 


by the tru 755 and may recover the 2 as the Ling might, excepting farm rents, 
the prerogatiy ve proce eſs out of the exc 564% 2 this act 
Seet. 9. P; ch, 1 of rents rejer Veu ' by 15] 7 letters patents 4 of wands or ob 
and tenements, 9. and fold after the palſing 7 0 * this at, ſhall 0n15y hs 
them; any cancelling, avoidance, 1 ar determmation of ſuch letters pa- 8 of 
tents notwithſtanding. This att ſpall nst be confirued 75 Ut any aer e e 
covenants or agreements on the fiug's part, in the original ro ſervation of LS 
ſuch rents; nor decrees in the court of augmentation or court of ex- which the 
Ce-rarm 


chequer before the 234 of October 1642. or Vince 29th of V. lay 1660. e 
whereby fee farmers were to be diſcharged, and allowances out of the bor n 


faid 1 e-farm rents to be made. other of the 
a lands of the 

tenant as the king had. Hill. 1715. 2 Vern. 713. 8 4 . Mayor, &c. of Coventi | 
Fee-Farm rents, when OO by-the King, v:cume rent feet, and therefore not to be 3 
Arg. 9. Mod. 72. cites Cro. 2. 656. Fee farm rent is extendible upon git, and yet the 


7 2 
W 01 ds of the {t ATUTCH * i Ci $1 _—_ 5 0 merit authority, Ale ONLY Lad. * 7 Þ N. . Iict. ten. Lerr. e C's Arg. 


10 Mod. C2 6. 
A. claims a fee-farm ren t nnder this ft. itute, and there is a_/-qu for ation on the land, out of which 
the fee-farm rent 1 Tues; the court Cannot order the leq! jeſtr 4 tors 10 Pa) tlie 1 out of the 
Money in their hands, hut declared the ante. nig take bis iimmailty at law, nitwitt ſrardins 9 th + que 1 
tration, Per Cow per C. Hill. 1715. 2 Vern. 213. Att. Gen. v. Mayor, &c. of Coven tr v. | 
The court left him at liberty to diſtrain for his rent ut —_ Without incurring any contempt in 
70 ity, and that no leaſe or eſtate derived under the ſequelira! ors ſhou}id be made uſe of in ev. 


* 


dence ag ainſt t the claimant of the fee-farm reit, to pre, 3 tlie diſtreſos. Wms's Rep. 308. 


I, Go 
Though the king might Hi on any other lands of his tenant, as well as on thoſe out of 
which the rent iſfues; yet, if the tenant alen dewife er lei, at will only his other lands, the crown 
cannot diſtrein on thote lands. Hill. 2715. Arg. 2 Vern. 714. Att. Gen. ve Mayor, &c. of Co- 
ntry. | 
'S. p. eld by Cowper C. aqiſted by the Ld, Ch. J. Parxerand King, Wms's Rep. 307. Hill. 
1715. S. | ; 
So, it there he an ex/-n! up32.21 elcpit of ſuch other lands, the goods or chattels on the premiſes 
ſo extended wan not be liable; for tiijs is a greater eitate than an eſtate at will. Per Cowper C. 
aſſiſted hy Ch. ue Parker and King. Wms's Rep. 307. S. C. 
As to the caſe of the Att. Gen. v. the mayor of Coventry, the reporter ſays, that afterwards Ch. 
J. , him that he thought it might have beten proper to have determined, that the 
ſequeſtration awas as the hand of the court upon the eſtate, and where a right to a fee-farm rent appeared 
to be prior and 1: rr ble, tlie court might reaſonably enough have ordered payment, elſe A. for 
ought appeared, would be in a worte condition, than it there had been no ſequeſtration; for till 
= [equeitratio! ' the corporation paid the rent volunta; ity „and now are diſabled purely by the ſe- 
veſtration ; and putting A. to diſtrain was putting the charge of the ſuit upon the eſtate ; whereas 


158 fung appeared to the contrary ; but that the cor poration was feaſible of A. right to the rent, 
and defired it might be paid. Wms's Rep. 303, 309. | 


"By and 23 Car. 2. 24. ſect. 2. Al pure Haſors thereof are to be 
#ept harmlefs from all incumbranges made by the tr uſtces, | 


(D) Extent 
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T . 
(D) Extent of the Act, as to the Power of the 1 


Truſtees, and what they might Convey. 


22 Car. 2. cap. 6. ſe. 9. Enafs that rent net uſually paid by 
the greater ſpace of 40 years laſt pan, hall not be inſerted in ſuch letters wy 
patents, and tenants ſhall hold their lands diſcharged of any rent, re- 
ferved by virtue of any patent of concealment, or commiſſion of 8 | 
titles, not _ paid by the greater ſpace of 40 years, until the ſame 

. ſhall have been recovered by due courſe of law, And by | 

Sect. 14. So much as ts due for any uſes out of the premiſſes to he 
ſettled upon truflees ſhall continue to be paid; and the truſtees are 
hereby authorized to convey, for 1 of ſuch uſes, ſuch of the 
ſaid fee-ferm rents, Sc. as ſhall amount to the ſums charged, after 
which conveyance, the purchaſors of the reſidue to be diſcharged 


thereof. | K 
1: | Ml 
| * | SY tt 

(E) How to be ordered till Sale. And liable to * 
what Payment or Allowances. 5 

| Ml 

By 22 and 23 Car. 2. 24. ſe. 4. Till ſale of the ſaid rents, the | 4 
receivers the king's revenue ſhall gather the ſame. tic 
9 and 10 W. 3. 8. Suljected fee-farm rents to payment of taxes. FT 

7 Geo. 2. cap. 7. ſ. 5. Enatted that lands, Oc. ſubject to fee- „ 
farm rents, c. if ſuch rent amounted ts 20s. per ann. er more, the TO 
landlord may deduct the taxes; fuch deductions to be allnued by 20 
the perſons intitled to the rent without fee or charge for ſuch alloto- > 
ance. | 10 
S. 26. Receivers of Lr ae. rents to allow 2.5. per pound to the fo 
parties without fee on penalty of 20 J. | ky 
no 

| a | Sg 

(F) Pleadings by Purchaſors. ba 

| | | a K 

22 Car. 2. cap. 24. ect. 8. All purchaſors may male a genera! 4 

juſtification, without producing any letters patents, by ſaying that the | "26 
truſtees were ſeized in fee, and fo granted to them. And by = 

10 Annz, 18. /. 4. Where any fee-farm rents, intended by the 0/7; fon 

of 22 Gar. 2. and 22 and 23 Car. 2. to be fold, and which are ſold — 

purſuant thereunto, ſpall be named and deſcribed in any deed or fine, . 

declaration, or other pleading, by ſuch or the like names or deſcriptions, 

as the fame were deſcribed in the indentures of bargain and fale ma? of 

by the truftees for ſale thereof, ſuch names and deſcriptions may ſerv? X _ 
8 2 conveying or pleading the title to ſuch rents from and under the 81 

truſtees. | | 5 


4 £4 


.  % O% 


* 


ry 


=" 


Sell. 5. Provided, that this act ſhall nit giuœany benefit in pleads 
ingo or deriving a title ts any rent, which hath nat been paid or levied 
within 20 years next before the time of ſuch pleading or deriving a 
title. | : 


king.) 


; 15. 8. 


* Fees 
fs, [145 ] 
* It was 
: the ancient 
. ; 42 of Eng- 
bd of, "0" 
(A) Fees of Sheriffs. an" #29 
8 . J. Cut at 4 
; | ny office 
. $0 C010 T1477 
fr. * ST. 1. c. 26. That no ſheriff or other miniſter of, 5 
the king take no reward for doing his office, but be paid of «ation of 
that which they take of the king; and he who ſhall do fo, ſhall render 1-544 
the double to the plaintiff, and ſhall be puniſhed at the will of the c 
| | of any ſubs 
Es ject for the 
doing his office, to the end he might be free, and at liberty to do juſtice, and not be fettered with 
golden fees, as fetters to the ſuppreſſion or ſubverſion of truth and juſtice. 2 Inſt. 176. 

Here are underſtood «cheators, corners, bail:ffs, parlers, the King's clerk of the market, auinager, and 
other inferior miniſſers, and officers of the King, whoſe office do any way concern the adminiſtra- 
tion, or execution of juſtice, or the common good of the ſubject, or for the king's ſervice ; that 
nono of the King's officers or miniſters do take any reward for any matter touching their offices, 
but of the King. And ſome do hold that the King's Hemi, are within this act; for that they are 
the king's miniſters, and were long before this ſtatute, 2 Inft. 239. See 2 Inſt. 74. 

A promoter of the king brought an action upon this ſtatute againſt J. B. under ſheritf for taking 
20 d. over his fee contra formam ſtatuti, of a priſoner in his ward, &c. the defendant ſaid that he 
did not take contra formam ſtatuti, &c. and the defendant gave in evidence, that he and all under 
ſheriffs there time out of mind have uſed t take of ever y priſoner taken for ſa picion of felony and ace 

ritted, which were in their ward, 20 d. when they are acquitted, called varr fees, and that the pri- 
Por was in his ward for ſuſpicion of felony, and before ſuch juſticer, Sc. was acquitted of the telony, by 
which he took 20 d. for a barr fee, &c. and the plaintiff dem urred upon the evidence, &c. and by 
the opinion of all the juſtices, this is out of the cafe of the ſtatute; for the intent of the ſtature 
is, where he ſo takes of them, that be in ward, to eaſe them, but here, when he is acquitted, he is 
no priſoner ; for if he eſcapes, the ſheriff ſhall not be charged of the eſcape, and this fee wa; aſ- 
fizned by the court for a barr fee by their diſcretion mm cofideration of the gr out charge, which the heriff. 
has in &-pimng, bringiae, and carrying back the p. tones 4, and in Reepirg the number of je vort; 19 carry them, 
and in attendance for fear of eſcapes ; and ſo the clear opinion of the juſtices was, that the 20 d. for 
a barr fee is out of the caſe of this ſtatute. Br. Fees, pl. 6. cites 21 H. 7. 16. 

And if a ſher'ff ade of the priſoner his cloaths, or momny out of kys purſe in ſpite of his te-th, it is out 
of the caſe of this ſtatute, becauſe treſpaſs es. Br. ibid, —BÞr, Preicription, pl. 36. cites 21 H. 7, 


The common law. giving no fees to ſheriffs made them backwards in executing writs, by rea- 


ſon of the great danger both in taking deſperate men, by reaſon of reſiſtance; and alſo in detain- 
ing them, for fear of eſcapes, ſo that they would hive great rewards, or otherwite would do no- 


thing. Whereupon the parliament thought fit to ſtint their fees, as in the 29 Eliz. 4. per Do- 
deridge J. Lat. 18. in the gafe of Walden v. Veſey. 


2. Capitula juſtiti. in Magna Charta, fol. 155. articulo gg, 
of ſheriffs and other bailiffs and miniſters of the king, taking 
gifts or reward for executing their offices. See alſo there article 


121. 
f 3. A 


Fees. 


prone 3. A man was Grrazgned of two feloies, and paid but for one de- 


Eo, Fverance only, Quod Nota. Br. Fees, pl. 8. cites 26 Aff. 47. 

Sor hard; 4. In replevin, the ſheriff preſcribed to have 405. per ann. of J. N. 
ay wt and his anceſtors, for ho/aing of his tourne at D. for the eaſe of the 
and OF CT 5 *. 2 7 — : . . 
ane 2 I defendant and his tenants, for which ſum he diſtrained; and per 
S. Ces. p. Cur. he cannot preſcribe ; for he is an officer removeable yearly, 
Er. Pre- and therefore the taking of the ſaid ſum is extortion. Br. Fees, &c. 


5 rig eites 42 E. 3. 4. 
40 E. z. 4 Ubut ſhould be 42 E. 3. 4. 


5. He, who renders himſelf, and has /rperjedens before be is ar- 
reſted by capias in debt, ſhall make an attoracy in bank at the day, 
and this though cepi corpus be returned, and ſhall pay no fees 
upon the ſpecial matter returned, th9::7h he does not ſhew ihe ſuper- 

[ 1 46 ] fedeas to the ſheriff till after the taking, it he renders himſelf to him 
before the taking. Br. Fees, pl. 4. cites 21 H. 6. 20. | 

6. It was held, that a ſheriff cannot take money for fees, upon do- 
livery of warrants general to his can bailiffs, but muſt ftay till the 
money is levied. Bat in cafe of ſpecial bailifts of plaintiff's own 
naming, the ſheriff may take his fees preſently. Clayt. 79. 15 Car. 
Baynes v. Robinſon. | | 

7. If, upon a ſtatute, ane ſheriff takes the body, and another the 
75045, per Cur. both ſhall have their fees. And whereſocever the 


ſheriff hath denuble trouble, he ſhall have double fees. Comb. 220. 


Mich. 5 W. & M. B. R. Pope v. Raman. 


(A. 2) Fees by Sheriff upon Executions. 


1. 29 Eliz. 4. © * CTS, that it fhall not be lawful for 


—_ _ any fheriffy, under ſheriff, bailiff, of franchiſe, 
wo their or liberties in any of their offices by colour of their office, to receive or 


executing take of any perſon, directly, or indirettly, for ſerving and executing any 


at wats of . ._ e, BS OY Tn * | 
xecurion extent or execution upon the body, lands, goods, or chattels of any pe rſons, 


in counties 7wre than 124. for every 20s. where the ſum does not exceed 100 J. 


and mt iss and Od. for every 205. over and above the ſum of 1001. which they 


ae end hall. ſo levy or extend, and deliver in execution, or take the body 


there thev : : n . | 
are allowed in execution far, upen pain that every ſheriff, 'Sc. and cvery their 


12d. in the officers, which fhall directly or indirettly de the contrary, ſhall 
3 2  ferfert to the party grieved his treble damages, and ſhall alſo for- 
10% l. and it the ſum of 40 l. one moiety to the queen, and the over do the 
6 d. in proſecutor. | 1 

every hun- . | 2 

dred afterwards. But then they onzht to pay their own bailifis out of their poundage money. 
for their pains. But of late, the ſheriffs of cities do detnand the ſame as ſheriffs of counties have ; 
and I have heard they have recovered it. L. P. R. $95 .,———* The printed book of the year 
of this ſtatute is falſe, and by the Parliament Roll. it appears to be thc 25th. 1 Salk. 33 . in caſe of 
Bzooxwe! . v. Lock. Trin. 7 W. 2. B. R. — SKin. 354. accordivgly. Mich. 5 W. and Nl. 
B. R. in caſe of Pop- v. Hayman. | 


2. Provided 
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A. Provided that this ac do not extend to am diess io be taken fer hs was re- 


. 
aye xecution in any cih, or town corporate, 1 ine, 
extends to a city con Porte, when judzmert is there given within thar francis, and execution upon 
that, and not oben . dement and exertion if ues wet of ſuperior courts; for in the firſt calc, the officer is ä 
bot at that *, grand care and peril. But as to the ſheriff of a county, his travel and labo fy 15 all 
«ne, be it in the body of the county, or in a franchiſe 3 but if that zown be a county of 1/577, there 
tlic ſheriffs ſhall have KUO fees according to this ſtatute. And now judgment was gen tor the 


pluintiff, Noy. 7 Walden and Getner v. V. alcly. 

* s Mod. 97. Brockwell v. Lock. Becauſe he is at leſs troub e, the juriſdiction is narrow and 
the ſheriff not ſo much in danver of an eſcape; but where in tt ie principal caſe the juriſdiction 
being the palace court of the bithop of Rocheſter, and as large as the dioceſs, and fo was inſiſted 
not to be WIE the lke reaſon. But non allocatur. 

In an information on this ſtatute againſt the ſheriffs a ter, for taking above 12 d. in 


* 


the pound r euting proce; upon a judgent in C. B. the defendants pleaded the proviſo in the ſta- 


/ : 
cute, wheran all citits and corporations, an dA their officers e exCe tc d upon which it was demurred ; 
tor Owen Serjeant „ moved that this prov | o extended only for terving exccutions upon judzments . 


in their courts but not upon executions of judgments in other courts ; and ſo it may be collected 
by the preamble and body of the act. But all the court contra ; for it ſhall be expounded as well 
for ſerving executions upon judgments in other courts, as in their own courts. Cro. E. 2635 
264. Mich. 33 and 24 Eliz. C. B. the Sheritts of Glouceſter's cafe. 

And, whereas it as objected, that the county of the city of Gia eſter extends four ode mile; far- 
ther than the city, and that this exer:yt1:99 was ö not in the city, but within the county of the city; and 
ſo is not within the proviſo , the court ſaid, that if it had been fo pleaded, peradventure it ſhould 
be otherwiſe ; but as t is pleaded, it appears not to the court; and thereupon it was adjudged 


for the defendants. Cro. E. 264. the Sheriffs of Glouceſter's caſe.— Lat. 19. 52. 8. P. per 3 J. 1 


Walden v. Veiley. 
+5: C. Paſch. 1 Car. Palm. 399. 


3. The ſheriffs of London brought debt againſt A. upon the ſta- 
tute of 28 Elix. 4. for the fees there allowed for the making of an 
execution. And upon i debet the ſpecial matter was found of 
the ſtatute, which was that the ſheriff ſhould not take ultra, &c. ſuch 
a ſum for making of an execution; and all the court thought, that [ I 47 | 
this implied, that "they ſnould take fo mack, which 1s not prohibited; ” 
and though the ſtatute gives no action for this, yet becauſe it is a 
duty, action is given of neceſſity by the law. T herefore judgment 
was given, that the. ſheriffs ſhould recover the 121. which were de- 
manded. Mo. 853. pl, 1166. Patch, 14 Jac. B. R. Proby and Lum- 
ley v. Mitchell. 
4. No fee is due to the ſheriff for executing a cap. utia7. or for a werte 
2 warrant to execute it, or for a return of it, per tot. Cur. Het. 52. WAS Commit 


Mich. 3 Car. C. B. Wildſhire's caſe. ge Flee 


208. fora warrant on a reneral cap. utlag. For all the ay hal that! he ſhall not take ary 


tees for making of a warrant or execution of that writ, but ry 9 45 l. W b is ben by the /lr- 
ewe 23 H. 6. for it is at the ſuit of the King. Hurt upon cp. ede come? which is alter 
judgment it is otherwiſe. Mich. 7. ſac. 1. 2 Brownl. 283. She ; of Berkſhire e's Cale. 


5, There was much doubt upon the words of the ſtatute, and - per 3 


the court divided upon the point, whether the ſheriff ſhould not Joes as; ainſt 
have 12 d. in the paund for every pound to 1001. and after that 6d. 3 


or whether he ſhould have but 6d. for 8 pound when the exe- gs 3 Kava 
cution is more than 1001. Noy. 75, 70 Walden and Geſner v. «+. in the 
Veaſely. 8 


1 
Lf ** 2111 


100 l. and Gd, for what is over 100 J. Poph. 173. S. C. Welden v. Veſcy.— Popl. 176. Cites the 
Cale of EMyTox v. Barnes, where two juſtices contra, one held, that, wherc the ſum ex- 
ceeds 1001], he ſhould have but 6 d. for levying of every 20 8. of the firſt 100 l. but that judesment 
was given upon other points, (but adds) that : a the court ſeemed to be of opin; wy that he thail 
have 12d; * eVery 208. of tac firſt ICO1]., and 8 for cy ery 208. of t he rend e Held cord- 
ingly npon the firſt argument on a demurrer . d Quxre, quia adjornatur. Ch, E. 335. Guerney 
ve Some — Per Hobert and Winch J. tlie ay ol * ſhall have 6&, only if the ſum excęe s 


— 
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Mich. 20 Jac. C. B. Winch. er. in Ar. of Emyſon v. Pathurſt.-* Lat. 52. accordingly, Walden 


and Gefner v. Uriv, S. C.—5 P. adjudged and aſtirmed in error. Cro. C. 236. Liſter v. Bromlay. 
Mich. 8 Car. B. R. S. C. 


— . 387 


® Comb. 


23208 8. C. 


And. 
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6. Per Glyn Ch. J. There are u ſees due to the ſheriff for ex- 
ecuting an habere facias paſſeſſionem; and ſo let it be declared, al- 
though they have uſually taken fees for executing ſuch writs. Paſch. 
165. in cate of HexE v. NisBiT. L. P. R. 597. 

7. In an action againſt a ſheriff for his fees it was objected, that 
this was a Ca. Sa. the which was not a ſatisfaction, and the ſtatute 


does not give any fee to the ſheriff, but only permits hun to take a 


fee not excecding ſuch a rate. But per Cur. the uſage has always 


been ſince the ſtatute of 28 Eliz. to take a fee upon a Ca. Sa. and 
ſuch a fee is allowed to the ſherift tor his trouble, which he had in 
the execution; and therefore, if there be a ſecand execution, he ought 
to have a fee for that alſo for his trouble, as well as for the firſt; 
and per Holt Ch. J. an adlion would lie for his fee, for the /aw * 
permitting him to take it, makes it a duty. Skin. 303. Mich. 5 W. 
and M. B. R. Pope v. Hayman. | 

8. It was held by the court, that the ſtatute extends to all ;udg- 
ments in Miſiminſter, and that whether the ſheriff executes them 
in a county, or a franchiſe, he ſhall have his fees within this ſta- 
tute, viz. 18. per pound for the firſt 1001. and 6d. per pound for 
every other 1001. and ſo it is of the bailiit of a liberty, when he 
executes any execution on a judgment given in the courts at 
Weſtminſter within his liberty; but if the bailiff or other officer, 
executes proceſs on a judgment given in a court of a corporation, or 
liberty, he is not entitled to. fees within this ſtatute. 1 Salk. 331. 
Paſch. 7. W. 3. B. R. Brockwell v. Lock. 


9. It was retolved, that the ſtatute 29 Eliz. 4. does net extend to 


real executions, but only to executions in perſonal actions, therefore 
it does not extend ta an habere facias ſeiſinam, or pol. ſſionem. Patch, 
8 W 3. C. B. 1 Salk. 331. Peacock v. Harris. | 


10. Kor does it extend to executions upon /tatutes-merchant, re- 


cognizances, &c. for the act is to be underſtood of caſes where the 
jndzment redditur in invitum, and not by the voluntary confeſſion of 
the party. 1 Salk. 332. Peacock v. Harris. 

11. Upon a capias ad fatisfac' the ſheriff ſhall have his fees for 
— whole debt. 1 Salk. 331. Paſch. 8 W. 3. C. B. Peacook v. 
arris. | 

12. Powell jun. J. ſaid that it was the opinion of Holt Ch. J. 
that the ſheriff ſhould have fees for executing an elegit, but he ſaid 
he doubted of that; becauſe it would be unreaſonable when the 


whole debt is 7 and perhaps the land extended but 201. per ann. 


that the ſheriff ſhould have fees for 5001. Treby Ch. J. ſaid that 
he ſhould have fees according to the ſum levied, and not according to 
the debt recovered, as upon a fieri facias, To which Powell an- 


ſwered, that that could not be; becauſe the party might detain the 


land till he was ſatisfied the intire debt, and the plaintiff is, by 
baving made his election, barred of all other executions, 1 Salk. 
332. Peacock v. Harris. | 
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13. If an erroneous ꝛbrit be delivered to the ſh kiff, and he ex- 
ecutes it, he ſhall have fees, though the writ be erroneous. I 
Salk. 332. Paſch. g W. 3. B. R. Earl v. Plummer. | 
134. For fees of executing an elegit, debt lies. Extent generally 
is the word of the ſtatute of Eliz. and that an extent upon an ex- 
tent upon an elegit was an extent within the ſtatute, as well as an 
extent upon the ſtatute. 1 Salk. 333, 334. Mich. 4 Anne. B. R. 
Tyſon v. Paſke, | 


(A. 3) Fees of other Officers. 
WI". jim. 2. 42. CE VERAL 5 of nmarſpals, chamber- 2 Inſt. 462 


| lains, porters of juſtices in eyre and ſerjeants, 4%: 
bearing verge before the juſtices at Weſtminſter. 
2. Weftm. 2. 44. Porters bearing verge before the juſtices of the 2 Inſt. 457, 
bench in the circuit, ſhall take for keeping a jury only 10d. for the 468. 
bills, nothing; upon a recovery without a jury, nothing; upin a rec. _ 
very againſt many by one writ, 4 d. for homage done in the bench they 
ſhall have their upper garment ; of great aſſiſes, attaints, juries, and 
battel waged, the fee is 12 d. for the pleas of the crown the fee is 12 d. 
the dozen; for every priſoner delivered 4 d. the chirographer's fee is 
4 5. the clerk's fee for writing originals, for every writ 1 d. 


(A. 4) Of Coroners. 


&4 E. 1. 10. eſim. i. ZNACT& that they ſhall take no- 41:6. 271. : 
thing of any man to do the office, of = Hawk. 


ceroner, in pain of great forfeiture to the king, : - OP 
: 8 — &s > neg 
2 Hawe Pl. C. cap. 9. ſ. 46.—2 Inſt. 176. ſays, that this ſtatute was made in afirmarnce of the come 


mon lau; this only is added, fur paine de greve forfeiture al roy, and this ſtature food in force 
until the ſtatute mace 3 H. 7. 1. | 


2. Coroners, who had taken half a mark at divers times of the 
people contra formam ſtatuti, were thereof indicted, and put into 
| = grace of the king and made finc. Br, Fees, &c. pl. 9. cites 27 

14. | 
3. 3 H. 7. 1. Gave him a fee of 135. 4d. upon the view of the If. 
bed), of the goods of the murderer, &c. | PL Cr; ou 

4. A coroner received 1 d. of every viſne when they came before 9. f. 47. . 
the judges in eyre, as belonging to his office, which was neither 
againſt the common law, nor this ſtatute ; for he took it not fer 
doing his office, but a right due to his office, which might have a 
reaſonable beginning, viz. for and towards his travel, attendance, 
and charges. 2 Inſt 176. 

5. 1 H. 8. 7. Enacts that, where any perſon ſhall be lain by . —_— 
miſadventure, the coroner ſhail not take any thing fer doing his office 9... 48. dl 
en pain of 40 6. The juſtices of alſiſe and juſtices of peace are impeto- 
ered to hear and determine the ſuid offence, _— 

1 (B) By 
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(B) By Officers in Court. [ Detamer of the Body till 
' paid, Fuſlifiable in <what Caſes. | . 


oler may retain a priſoaner for due fees, P. 14 Car. B. 


S. P. Br.Of- LI. 1 
fice and Of. R. agreed per Cur. in Jennings's caſe. ] 


Pl. 41. Cites 
SJE. 4. 18. | | : ; : 
S. p. I But a gaoler can unt retain a prifoner Vr * meat, drink, or lodg- 
Er. 4 ad g : a on, 5 & 
Oftice and ing; for theſe are not of neceſſity for him to provide. P. 14. Cur. 
5 in B. R. per Cur. agreed. ] | 
ds. a. If due fees are due to an officer and vpn a habeas corpus he 


ſends the body charged with his fees; it ſeems that he ought to be 


detained till the fees paid. A queſtion in the faid cafe of Jennings, ] 


See Gaoler (C) (D) Warden of the Fleet (B)] 


(C) In Courts. [ Marſha/!, &c.] 


"Gigi C.. 2H. 4 numero 54. T HE fees of the marſpall of the 
d'auters mar ſhalfte of the king's houſehold, 


» A” 8 * 
del and ibidem numero 55, Upon prayer of the commons that the mar- 


= ſhall of the King's Bench, and * others, and the warden of the 
Fleet ſhall not take other fees than ſhall be limited in this parlia- 
ment, under pain to loſe thgr offices, and to render treble damages. 
To which it is anſwered, that this petition is committed to his 
council, to call to them the chancellor and juſtices to examine it, 
and ordain due remedy, as to to them ſhall ſeem [good] by autho- 

rity of parliament. ] | | 
2. In attaint, the plaintiff was nonſuited, by which judgment was 
| given, and every one of the petit jury paid 12 d. to the fee of the 
| marſhall, and went quit, and fo it ſeems that it was in B. R. Br. 

; Fees, &c. pl. 7. cites 19 Aſi. 1%. 

3. By 2 H. 4. 23. The fees of the marſhall of the king's houſe ſhall 
Be as in times paſt, and no more, viz. for him that comes in by capias 
4 d. and if be be bailed 2d. more; of the defendant in treſpaſs that 
findeth bail to anſwer the ſuit, 2 d. for every commitment by judg- 
ment, 4 d. for every ane delivered of felony, and of a felon bailed by 
the court, 4d. And if the marſhall, or his officers take more, they ſhall 
boſe their pffices, and pay treble damages to the party and the party 

grived ſhall have his ſuit before the ſteward of the ſame court. 


Here a ſerver of bills fhall take no more than 1 d. for every mile 


erves 4 venire facias, or a diſtringas, he ſhall have the double; if 
ſuch an officer takes more he ſhall be impriſoned, make a fine to the 
king at the diſcretion of the flrward, and be from thenceforth fore- 


Judged the court. | : 
4. The-marſhall cannot detain any perſon after that he is 4% 


charged of the cburt, fir any thing but for fees of the court, and not 
i : | | 


— from the court to the place where he. doth his Mice; but when he 


for 
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for eating and drinking, and other things which e had bought of 
him in priſon, and if he does otherwiſe, perhaps he may be indicted 
of extortion. Br. Fees, &c. pl. 15. cites 8 E. 4. 18. 

5. Gloves were demanded by the court for themſelves and officers, Two dozen 
before they would allow the reading of a pardon. Paſch 22 Car, of gloves 
2. B. R. Sid. 452. the King v. Webſter. lata ris. io 


to the offi- 
cers in B. R. for allowance of charter of pardom for felony, Br. Fees, pl.14 .cites 4 E. 4. 10 
Br. Appeal, pl. 92. cites S. C,—Keling 25. S. P.—2 Jo. 56. in Ld. C's caſe.—2 Hawk. Pl. C. 399. 
. 71. ſays they may do ſo, . 


(C. 2) Eccleſſaſtical. 1 
[1. M. 17. E. 3. B. R. Rot. 1 URATORES preſentant 


| | quod Raymondus procurator 
archidiaconi Buck. communiter capit pro acquietancia teſtament. - 
faciend. de aliquibus 2 s. & pro aliquibus 40 d. ad opus prædicti 
archidiaconi. Ideo præceptum eſt vicecomiti, &c. qui venit & pro- 
fert breve de ſuperſedendo uſque proximum parliamentum.] 

2. P. 3 H. 5. B. R. Rot. 15. Pardonatur archiepiſcopus Ebo- 
rum pro extorſtone diverſarum pecuniæ ſummarum de diverſis, &c, 
pro probatione teſtamentorum. Et in Rotulo 16. pardonatio ejus 
ſequeſtrationum pro conſimili.] 

3. Rot. Parliamenti 1 H. 5. numero 23. The commons pray that 

where by the law of England in time of your noble progenitors, 
it was ordained, that no ordinary of holy church of the realm ſhould 
take of any executors of the teſtament of their teſtators for prov- 
ing the ſame teſtament, and for the making an acquittance in this 
party, but 2 5. C d. and now they will take 100. and ſometimes 40 J. . 
20 J. &c. pray, that if they take for it more than 25. 6 d. they ſhall * 
loſe ten times as much as they fo take, &c.] 


Anſwer. 


(1. [4] The king has charged the lords ſpiritual to ordain due re- 
medy, and if they do not, the king will have it well in memory, 
and cauſe it to be amended in time to come. The like 2 H. 5. 


ſecond part, number 2. 3 H. 5. number 47. where this is made an 


act for a year. ] - 

2. [5] Rot. Parliamenti 45 E. 3. numero 24. Complaints againſt 
extortions of the ordinaries in fees for proving of teſtaments.] 

[ 3. {6] Rot. Parliamenti 46 E. 3. numero 37. complaints of the 


ordinaries for taking from executions, the ſeals, and * chains of the. ol. 


teſtators, or fines and redemptions for the ſaid ſeals, or otherwiſe Cheines 
they will not deliver adminiſtration of the teſtator's goods, &c. ] 


Anſwer, 


[7. Let the prelates and other their miniſters have the ſeals and 
chains of thoſe who will give them willingly, ſo that none be con- 
ſtrained to give them againſt his will.) 

Vor. XIII. 5 


8. EY 


Fees, 


8. By 31 FE. J. 4. Bifhps ſhall retain their officers from tatine 


exreſſide fees for prebats of teflaments, in tain ts have them indicte 
before the juſtices for extortion, as hath been heretofore uſed. | 
9. Where a b:/hep acls as judge, he ſhell have his fees; as 


where the church is litigated, he is not bound to award a jus patro- 


natus, unleis required by the party, or his clerk and at their coſts, 
But where he acts as an officer only, as where the court writes to 
him to certify baſtardy, matrimony, &c. it ſhall be at his own coſts, 
Br. Fees, pl. 1. cites 34 H. 6. 38. 
— ee io. By 21 H. 8. 5. Nothing ſhall be given for the probate of wills, 
nent Or commiſſion of adminiſtration, when the goods of the dead exceed not 
in paper, 5 J. ſave only 64. to the regiſter, Nevertheleſs the judge ſhall not 
„ b 0 refuſe to prove ſuch a teſtament, being exhibited unto him in writing, 
Tots xy With wax ready to be ſealed, and proved communi forma, but /hail 
chatiies a= diſpatch the party without delay. | 
ee the For the probate of a will, and atl other things cancerning the ſame, 
value of 4ol. hen the goods of the dead exceed 5 l. but not 40 l. the judge's fer 


and the exc- : | | 
enter has the 15 25. 6 d. as before, and the repiſter's 12 d. and when they exceed 
ge wet 8 4 3 
teſtame 5 40 J. the judge's fee is 2.5. b d. as before, and the regiſter's as much, 
FO 3 or the regifter may refuſe the * 25. G d. and take a penny for 10 lines 
and brings F the wall, each line being concerved to contain 10 inches in length; 
th to the , ; 72 3 . 
1 5 on for theſe fees they ſpall diſpatch the party without fruſftratcr; 
&c. to be = 8 3 f i 
proved,itis Nothing ſball be given for letters of adminiſtration, when the in- 


at 3 teſtates goods exceed not 5 l. and when they exceed 5 l. but nit 40%. 
. Leer fees are only 25. b d. | | 

ordinary, 4 . , 3 21 
whether he he fee of the copy either of the will, or inventory, is the ſame with 
will put the that abve allywed for regiflering of the will, or elſe the regiſter 


| nou to may take a penny for every 10 lines of the length as aforeſaid. 


theoriginal, The officer, that takes more than his due fer, ſhall forfeit that exceſs 

erthetranſ. fg the party grieved, and beſides 101. ts be divided betwixt the king 

eript ; but . and the fame party grieved. 

whether he ; | 

put themto @Th1s att ſhall not alter the ciſtam where leſs money hath been for 

the one or Probate of teſtaments. 

the other, | | 

there can be taken of the execntor, &c. but 5s. only viz. 25. 64. to the ordinary, &c. and his 

miniſters, and 2s. 6 d. to the ſcribe for regiſtering the ſame ; or elſe the ſaid ſcribe may refuſe 

the 25. 6d. and have for writing every 16 lines of the ſame teſtament, whereof every line t 

contain 10 inches, one penny. 3 Iuſt. 149, 159.13 Rep. 24, 25. Hill. 6 Jac. Neale v. 

Rouwſe, | | | | 
If the executzy dere; that the teſtament in paper may + tranferibed in parchment, be m agre* 

wth the party for the tranſcribing; but the ordinary, &c. can take nothing for it, nor for the ex- 

amination of the tranicriz: with the original, but only 2 8. 6d. for the whole duty belonging te 

him. 3 Inſt. 150. 


Where the goods of the dead do not exceed 100 5. the ordinary, &c. ſhall take nothing, and the 


ſcribe to have only for w rning of the probate 6 d. ſo the ſaid teftatnent be exhibited in writing 
with Wax thereupon affixed, ready to be ſealed, Where they do amount to above the value of 
100 8. and do not exceed 40 l. there ſhall be taken for the whole but 3 8. 6d. viz. 25. 6 d. to the 
ordinary, &c. and 12 d. to the ſcribe for regiſtring the ſame. 3 Inſt. 150. 

Where by cuſtom leſs hath been taken in any of the caſes aforeſaid, there leſs ic to be taken; 
and where any perſons requires a copy or copies of the teſtament ſo proved, or inventory fo made. 
the ordinary, &c, ſhall take for the ſearch, nd making of the copy of the teſtament or invents! Ty 
if the goods exceed not 100 8. 6 d. and 12 d. if the goods exceed 1005, and exceed not 400. #1 2 
the goods exceed 40 l. 25, 64. or to take for every 10 line: thereof, vi the propurtion afo: cf21%y 
one penny. z Iaſt. 250. | 
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11. Moſt of the fees in the ſpiritual court aregepprinted by cen- & ©: cred 
flitutions provincial, and they prove them by them. Mich. 2.5 Car. 50 8. e 
2. C. B. Mod. 167. per Vaughan and Windham in cafe of Hor- it is cultom 


fon v. Wilton, h and not the 
authority of 


conttitations which intitles proctors, &c. to take fees, for which an action will he at the common 
law. and rule was to declare upon a prohibition. 4 Mod. 254. Hill. 5 W. and M. B. R. ſohnton 
v. Oxendon, | | 


12. A prohibition was granted to a ſuit for fees in the ſpiritual = gut then 
court by an apparitor upon a ſuggeſtion, that there were no fuch fees it ought to 
due by cuſtom. For that is triable by law, and not by a dectmariay Oe! 

or vicenaria preſcriptis, which is allowed in their courts ; but they lu, whe. 
may ſue there for their due, and * c:y/amary fees. Mich. 23 Car. fuch a fee 
2. B. R. Vent. 165. Anon. | "WAS CR 


| mary, or 
not; and for want thereof a prohibition was granted. Mod. 167. ſaid to have been lately done ia 
B. R. ia Caſe of a proctor for his fees. | 


| [See Prehibition (F)! 


(D) Puniſhment for taking more than ufual 
| Fees. | 
I. IF any officer or judge take more than the uſual fees, he is 
punithable at the commen law. Per Chamberlain J. 2 Roll. 
R. 263. in the caſe of Smith v. Mall. : 


[See Coroner (H). Ertoztion. ] 


(D. 2) In what Caſes they may not infiſt, and Pu- [ 152 } 


niſhmcnt of Otficers infiitiag, on prompt Pay- 


ment, before they will do the Duty of their 
Otiice. 


4. T is no return for the ſheriff to ſay, that he did not execute s. p. and fo 
* the writ, becauſe the party did not give him his fee or colts. —_ er or 
i "FM : = | TMIMITCT, AS 
Br. Fees, pl. I. CItCS 34 H.©. 38. biſhop, ur 
the ke. Br. Offi e and OF. pl. 1. cites 34 H. 6. 38, 39. 


2. The ſheriff may reſuſe to make execution, until his fee be It was 
paid him. But then ſec if a new ſheriff be made * before the old e 1 
one had made execution, what remedy now hatu the party; and it under 
ſeemed to me, that he may have an account, or an action upon the riif 
Caic in nature of an afſumplit. Noy. 76. Walden and Greiner v. 1 


tend tor 


7 * 7 45 . p* / * 
\ caſcley, —— The ſheriff thall not have his fees He the liberute. retwiing to 
Poph. 176, cites it as reſolved. M. 19 Jac. C. B. Empſon v. cute 2 
Bathurſt, | 
ſhilling-pence was paid. But the court would not grant the rule, but faid it was en, fax 


winch he might be indicted, 1 Salk. 33 f. pl. 5. Hill. 7 W. 3. B. R. Anon. 
and fore that. | NT 331. Pr 8 a : 


I he beck is 


N 2 | 2. Upon 


152 


11531 


8. P. and by 
Holt. Ch. J. 
the judges 

| alſſoſſing 
them rea- 
ſonable 
may be 
good, but 


his duty, or might Pay him his fees, and then indict him for extor- 


Fees. 


3. Upon a bal®cors. the officer ought to bring the priſoner ts the 
court, and his refuſal to bring him, unleſs paid his fees aforehand, 
is a contempt ; for the king's writ muſt be obeyed, and the court 
will tax the charges, and compel payment, if the officer and pri- 
ſoner cannot agree, or payment is not made according to the agree- 
ment. 2 Jo. 178. Mich. 33 Car. 2. B. R. tie King v. the Stew- 


ard of | | 
4. An under ſheriff refuſed to execute a capias ad ſatisfaciendum 


till he had his fees; and upon motion againſt him, the court ſaid 


that the plaintiff might bring an a7! againſt him for not doing 


tian. 1 Salk. 330. Mich. 6 W. & M. B. R. Heſtcott's caſe. 
cites Noy. 75. | | 5 


(E) Fees granted, and aſcertained, how. 


7. A LL new offices erected with new fees, or old ces 11th 

new fees are within the flat. 34 E. I. /lat. 4. for that is a 
tallage put upon the ſubject, which cannot be done without aſſent by 
act of parliament. 2 Inſt. 533. 


2. If the king grants an effice with a fee, it is void; becauſe the 


king cannot charge the ſubject. Per Rainsford J. Hill. 15 and 16 
Car, 2. Hard. 353. Veale v. Prior. 

3. The queen grants an office of regiſtering policies of inſurance, 
and afterwards 43 Eliz. 12. directs, how the office ſhall be regu- 
lated. The patent was void; but what validity it has, is derived 


from the ſaid ſtatute ; but there being 1 fee limited, it was objected, 


that there was no office at all. But it was anſwered, that though 
there was no certain fee, yet the party muſt have what he reaſona- 
bly deſerves, as every one muſt that does any thing for another at 
his requeſt. Now the policies muſt be entered by the ſtatute, and 
the law will allow a reaſonable matter for entering them. And 
uſage, ſince the ſtatute has now ſettled it, / not as a fer, yet as a 
competent recompence for his labour; as labourers rates, though not 


fees, yet are quantum meruits. per Hale Ch. B. Hill. 15 and 16 Car. 


2. Hard. 35 5. Veale v. Prior. 

4. No court has a power of ſettling the fees of its officers, ſo as to 
conclude the ſubject ; but thus far they may go, as to judge what 
are reaſonable fees. Hill. 13 W. 3. 12. Mod. 609. Ballard v. 
Gerard. | | 

5. A. was libelled againſt in the eccleſiaſtical court for fees, and 
upon motion a prohibition was granted ; for no court has power to 


eſtabliſh fees. The judge of a court may think them reaſonable, 


but that is not binding: but if, on a quantum meruit, a jury think 
them reaſonable, then they become eſtabliſhed fees. Mich. 3 Annæ, 
B. R. 1 Salk. 333. Gifford's caſe. 


not concluſive evidence. And ſo of the zable of uſual fies of a court not newly ere ded. 12 Mod. 
bog. cites 15 Car, 2. Veale v. Prior. 


4 (F) Prohibited 


ed 
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(F) Prohibited, or due, in what Caſes, and how 
much to Officers in Courts. 


1. 1 ˙ E NACTS, that when divers perſons are jointly W at 8 
| indlicted of one felony or one treſpaſs, and they all rp: pg 


firmance of 


' plead to any 72 as not guilty; the clerk of the crown ſball not take the com- 


for the venire facias, not for entering of the plea, but one fee, vix. 2.5. — 
for them all, and not ſeveral fees for each perſon, | OR r 


Fo, if 
ene man be indie def two ſcveral felonies or treſpaſſes, and is acquitted, he ſhall pay but for one de- 
liverance. 4 Inſt. 74. | | 


2, 0 fac I. 10. Enacts that none ſhall take any money, or pro- 
miſe for the report of any order or cauſe referred unto them by any of 
the king's judges or court, directiy or indireftly, on pain of 5 l. and to 
loſe his office or place in the ſame court. But 

Net to prohibit the clerk from taking for his pains in writing the 
report 12 d. for the firſt ſheet, and 2 d. a piece for the reſt, 

3. If a client, when his buſineſs in court is diſpatched, doth re- 
Fuſe to pay unto the officer in court the fees which are due to him 
for doing his buſineſs; the court will upon motion zrant an attach- 
ment againſt the client, to have him committed, until he pays the 
fees due. per Roll. Ch. J. 1650. For the not paying the fees is 
a contempt to the court, and the court is bound to protect their of- 
ficers in their rights. L. P. R. 598, 

4. It ſeems clear, that it is no excuſe for not obeying a writ of 
habeas corpus ad ſubjiciendum, that the priſoner did nat tender the 
fees due to the gaoler. Allo it ſeems to be the better opinten, that 
the want of ſuch a tender is no excuſe for not obeying a writ of 
habeas corpus ad faciendum & recipiendum; however, it is certain, 
that if the gaoler bring up the priſoner by vertue of ſuch habeas 
corpus, the court will not turn him over, till the gaoler be paid all 
his fees, nor, as ſome ſay, till he be paid all that is due to him for 
the priſoner's diet; for that a gaoler is compellable to find his pri- 
_ ſuſtenance, but this is denied by others. 2 Hawk. Pl, C. 151, 
21. ö 


(F. 2) Determined by Acceſſion of other Office. 


I, N OTE for law, that if a man has a fee of a lord, and after is Br. Office 
made a juſtice, this fee is not void by the law; but after aud Off. pls 


the making him juſtice, he is not to take any fee, unleſs of the * 


king. Br. N. C. 29 H. 8. pl. 116. : 
2. So of him who has the office of fteward, and after is made a [ 154 


juſtice, Ibid, =_ 
| | and Off, pl. 47. cites 5. C. 


N 3 | 3. And 


Br: Plies 3. And by ſeveral, where a man is haili of a manor by patent, 
and Off. pl. and after 1; made fleward of the ſaid mansr, both patents are good ; 


47. Cites ones 5 9 L 
8. q for the ſuitors are judges, and not the bailiſt. Ibid, 


(G) Actions, and Pleadings in Actions for Fees. 


Mo. 699. 1. I F A, delivered an execution to the ſheriff at his ſuit againſt 
Per. B. and in conſideration that the ſheriff without any fee will 
reverſed in execute it, he promiſed the ſheriff te pay him a certain ſum, which 
the exche- tbas the ſame as the ſheriff was allnved to take by the ſtatute 28 E liz, 
guy; Bu Glanvill J. held the conſideration not good; for at common Jaw 
by Lompo- he ought not take any fees, but it was extortion, which the ſtatute 
ntion. Vid. is only to diſcharge the ſheriff from; but the other juſtices and ba- 
tamen Tons held it to be a good confideration, and were of opinion to have 
affirmed the judgment. But another error being aſſigned, viz. that 
the tales de circumſtantibus was returned by the plaintiff, who 
brought the action by the name of ſheriſf of the ſame county, and 
therefore judgment was reverſed, Cro. E. 654. Hill. 41 Eliz. 
B. R. in Gar Scacc. Stanton v. Suliard. | 
Adindged 2. The ſheriff may have debt on the flatute for his fees, and 
therefore having taken a double 27 Yor payment of his fees, it was 
when em Teſolved that the bond was void. ogh. 179, cites it as reſolved, 
i; given by M. 19 Jac. C. B. Empſon v. Bathurſt. 
a ad 
though no action is mentioned or appointed, yet debt lies. Cited per Jones J. Lat. 81. as the caſe 
of Piob and Lumley Noy. 75. cites S. C. m— Pecauſe it is a duty, an action is of nc- 
ceflity Mr. 853. Paſch. 14 Jac. B. R. Proby and Lumley v. Mitchell. Lat. 20. Emp- 


ſon's caſe Winch. 20. 51. Empſon v. Bathurſt. 
Fm. 360. 3. Caſe was brought by a ſheriff againſt the grantee of a hundred 
S L. : Is 4 __ tz” 15 85 
: for years for fees, and plaintiff had judgment. 2 Jo. 194, Paſch. 
34 Car. 2. E. R. Cole v. Ireland. 


„ 


* 
iO" 
* 


4. For fees of executing an elegit, debt lies. 1 Salk. 333. Mich. 


4 Annæ, B. R. Tyſon v. Paſke. _ 
5. In the ſettling a diſpute, whether the Warden of the Fleet 


might return a non, et invemus whereupon to found a ſequeſtra- 
tion, or that ſuch return mult be by the ſerjeant at arms before a ſe- 


que tration couid go, Ld, Chancellor ordered the regiſter to look 


into precedents, and certify him, how the practice had gone. 
But ſaid, that if the ſerjcant at arms was intitled by the antient 
couiſe to a fee by the caption in ſuch cafes, 2t ci not be altered 


without an ad of parliamamt. Mich, 1720. Ch. Prec. 551. Jeph- 


| fo: 1's caſe. 


(ih) Actions for Fees, in what Court. 


Ys A Demurrer put into a bill for ſees for ſoliciting to diſcharge 
4 tenure, and which was diſcharged accordingly, yet the de- 


murrer to tand. Toth, 9, cites 22 Car. Read v. Gilbert. _ 
2 


deim 
the | 
Cur 
the «< 
in th 
ral, i 
Or u 
quen 
poral 
cleſia 
mano 
is no 
accor 
Pitts 


For »; 


— CC 


Fees, 
« A bill for fees was Arſmfſec . Toth. ”* eit & 15 Car. Hard- 


ing v. Tedwell, and More v. Row 
* Rogyfter of © court cannot Fon ther for fces. Mich. 
13 W. 3. B. K. Salk. 332. Baljzrd v. Gerard. 
4. I. re is no ſuing in the ccart of aihmiralty, or court of honour 
for fees, per Eyre J. who ſaid that a prohibition was granted by all 
the judges of England, in the caſe of DoxviLL and OT Isk. [ite] 
Mich. 1 Geo. 1. 1 0 Mod. 264. in the caſe of Clerk v. Lee. 
5. Pratt J. fad, he ſaw no reaſon why fees in the : ſpiritual court 
may not be recovered at common law, as well ny on in chancery. 
10 Mod. 264. in the caſe of Clerk v. Lee: 
6. Whether a pro#tor may ſue in the ſpiritual court for his fees, 2 Roll. R. 
is a matter much lit! gate d, and reſolutions both ways per Parker 5+ is that 


he May no—-—- 


) le 1 . . N 
Ch. J. 10 Mod. 264. Clerk v. Lee Ae 
Mod. 167. Mich. 25 Cr. 2. C. B. Horton v. Wilſon. Proliibitiop granted, and a rule to de- 
clare upon the prohibition. Hill. 5 . „ Jolnfon v. Oxendon, ms 


5 Mod. 242. S. P. debated, but adjournatur. Johnſon v. Lee. 


7. A prohibition was moved for to the conſiſtory court of the 
Bp. of London to ſtay proceedings in a ſuit commenced there by a 
pariſh clerk, for his dues acc 2rding ts a rate agreed to by the pariſh. 
Againſt the prohibition it was ſaid, that he is to be choſe by the 
parſon, and that his office is eccleſiaſtical, and conſequently his 
fees are of eccleſiaſtical conuſance. On the other hand it was 
urged, that, whoever has the nomination of him, his office is merely 
temporal, and the profits of it muſt be fo likewite, and eſpecially in 
the preſent cafe, where they are demanded purſuant to a rate. Per 
Cur. the queitions, who has the right of nomination, and what eftate 
the clerk has, whether at wil only or for life, are quite immaterial 
in the preſent caſe. The law is certain, that his office is tempo- 
ral, it was fo determined in 2 Brownl. 38. And if ſo, his ſalary, 
or whawed er is given for the ſervice of that office, muſt of conſe- 
quence be of temporal conuſance. But whether his office be tem- 
poral or ſpiritual, if the matter in demand is temporal, the ec- 
cletiaſtical court can have no juriſdiction. Now here the de- 
mand is in purfuance tv a rate agreed to by the pariſh ; and there 
is no doubt but he may bring his action upon that agreement: and 
accordingly a prohibition as granted. Hill. 12 Geo, 2. C. B. 


Pitts v. Evans. 
{ Vide (C. 2). Prohibition (F). 


For more of the head of Fees, ſee under the heads of the ſeveral officers, 
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Feigned Action. 


(A) Feigned Action, or Iſſue, in what Caſes. 


1. 7 N ſuch cofes, which are merely local, and the venire cannot 

be altered, they will, upon good reajon, make them try it upon 8 ? 
feigned action, and if no conſent be* they will grant imparlance. 
Per Pemberton Ch. J. Paich. 34 Car. 2. B., R. Skin. 44+ in the h 
caſe Ld. of Shaftſbury v. Grayham. f 


2. And Dolben J. remembered the caſe of LD. GERARD oF 


FT 156 J BN ur Y AxD SPENCER in the Exchequer when Hale was Chief ” 
Baron,wno, upon afj:/avit, that the plaintiff had lived long in Lancaſhire, | 
and kept great heſpitality, and bid every body welcome, &c. and the ky 

defendant was a ſouthern gentleman, and lately come into Lancafhire, 85 
ale did not ſuffer them to proceed in their ezefment in Lancaſhire, C. 

but made them try it in hve feigned actions by a jury of Hertford- A | 

ſhire. Skin. 44. Paſch. 34 Car. 2. B. R. ut ſup. 
3. On a motion for a mandamus to the old church-wardens to de- 

liver the pariſh bicks to the new church-wardens, &c. it was after- al 
wards ſhewn for cauſe againſt the motion, that it was new, and the ar 
like had never been made before in this court. But it was inſiſted in 
on, that the old church-wardens had a right to keep the pariſh ch 
books, and fo the rule was diſcharged. For a conte/t between pariſb an 
efficers which of them ought to keep the bocks, muſt be tryed at law by as 

- 2 feigned iſſue. 8 Mod. 98. Mich. 9 Geo. 1. the Kino. v. Street Joi 
N | and Stroud. | ſ. 
— na——_—— — —ͤ— — © —C——————— fei 

| 13 

l, 

Felo de ſe, 
(A) How conſidered, and what Perſon may be 1. 
ſo. kill 
| an 
1. EING a felo de ſe is not murder within the exception 4 per 
murder in a pardon, Mich, 12 Car, 2. B. R. 1 Lev. 8. 11 
the King v, Ward, | 5 r eilte 
| | 2, Homicide - 


G „ rer 9 


Mich. 12 Car. 2. B. R. the King v. Ward. 


73. cap. 27. ſ. 6. cites as in the Marg. *= 


Felo de ſe, 


2. Homicide againſt a man's own life brings Rim under the no- 
tion of felo de ſe, if at the time he were of the age of diſcretion and 
compas mentis. 1 Hawk. Pl. C. abr. 72. cap. 27.1.2. 1 Vol. in 
Fol. 67. ſ. I. cites as in the Marg.“ 


(B) Forfeiture of what. 


1. FE LO de ſe ſhall not forfeit his lands, but his goods, chattels, 
leaſes and debts. Bacon's Uſe of the Law, 39. 
2. Goods of felo de ſe are forfeited before inquiſition, I Lev. 8. 


3. A. was indebted to B. in 20001, B. is felo de ſe, and in- 
quitition returned. An act of chlivian is paſted, by which all for- 
feitures, &c. are pardoned. Yet there being no words of reſtitu- 
tion in the act, the adminiſtrator of B. cannot recover againſt A. 
Nor the king neither; for the pardon operated only to the benefit 
of A. 1 Saund. 362, 303. Mich. 21 Car. 2. Toomes v. Eth- 


rington. 


1 


Crompt 
30, A. b. 
11. 
. 23. Dait. 
92. 3 Init. 


54. 


1 Lev. 120. 
Mich. 15 
Ca 3, QC . 
by name of 
Tombes v. 
Ethering- 
LON , ooo omen 
Sid. 167. 
NI Iich. 15 
Car. 2. 8. 


C. [And the year in 1 Saund, ſeems to be miſtaken. For though it cites the entry of the caſe 


Paſch. 1% Car. 2. in page 353. yet in page 362. it ſays, that judgment was given 
fendant, in Mich. Term. 15 Car. 2,—— 


4. A felo de fe forfeits all his chattels whatever in poſſeſſion, and 
alſo all perſonal choſes in action, which he has ſolely in his own right; 
and all chattels real, which he holds, either jointly with his wife, or 
in her right, and all perſonal things in action; and as ſome lay, entire 
chattels in poſſeſſion, to which he is nt:tled jointly with another on 
any account, except merchandize but he forfeits nothing, that he has 
as executor or adminiſtrator ; and as ſome ſay, a mity only of ſuch 
Joint chattels as may be ſevered. 1 Hawk. Pl. C. abr. 72, cap. 27. 
ſ. 5. 1 Vol. in Fol. 68. ſ. 7. cites as in the Marg. * 5 


for the de- 


1571 
. e. 
189. F. G. 
262, 3. H. 
. 
PL C. 262, 
. 
188. a. 
Crom. zit. 
a. 3 Inſt. 

© Fo 19 H. 


6. 47. as S. E. 4. 24. b. Raym. 7. pl. C. 243, 259, 323. 


5. Neither is his blood corrapted or his lands if inheritance for- 
feited ; nor does his wife loſe her dower. 1 Hawk. Pl. C. abr. 
1 Vol, in Fol. 68. 


, . 


(C) What ſhall be ſaid ſuch Offence. 


1. 1 N ſome caſes a man may be a felo de ſe by conſtruction of law, 
without any intention againſt his own life; as, where one is 
killed by the breaking of a gun, which he diſcharges at another with 
an intent to murder him; or by falling down on a knife, which a 
perſon {truck by him to the ground, happens to have in his hand, 
1 Hawk. Pl. C. abr. 72. Cap. 27. . 3.—1 Vol. in Fol. 68. {, 4. 
eites as in the Marg *. ; 
2. But 


"LC 
261, b. 262. 
a. 


Dal. cap. 
92. 44 E. 3. 
44. 44 All. 
55. Br. Cor. 
12, 14. | 
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* SIP. e. 2. But if a m be killed by haſtily running en a Aniſe or ſword, 
— pc Which a perſon affuulted by him, and driven to the wall, holds up 
28, 29. in his defence; he ſhall not be adjudged a felo de ſe, but the other 
Pute 719. Jhall be judged to have killed him je defondendo. 1 Hawk. Pl. C. 
2 abr. 72. Cap. 27. ſ. 3.— I Vol. in Fol. 68. ſ. 5. cites as in the 
54. contra. Marg. 10 

Nele. 3. If a man be killed by another n Vi own requeſt or command, 


135. a. Mo. yet is he not a felo de fe; but the other is as much a murderer, as 


754+PÞ if he had acted merely on his own head, 1 Hawk. Pl. C. abr. 72. 


1Cyl. cap. 27. ſ. 4.— 1 Vol, in Fol, 68. 1. 6. cites as in the Marg, * 


(D) Relation, To what Time the Forfeiture ſhall 


relate. 


* cRep. 1. N O part of a felo de fe's perfonal eſtates is veſted in the king, 


=p for before the ſelf-murder is found by ſome inquiſition; and 
302, Sid. therefore the forfeiture is ſaved by a pardon before the inquiſition. 
150. 1622 But if there be no pardon, the whole is forfeited immediately after 
- __ 53 the inquiſition, from th. time of the wound. 1 Hawk. Pl. C. abr. 
T0, 247, 73. cap. 27. ſ. 7.——1 Vol. in Fol. 68. ſ. 9, 10. cites as in the 


242, Lcv. Marg. * 
. contra. 


Keb. 6, 68. Pi. C. 260. H. P. C. 29. 5 Rep. 110. 


(E) Inquiſition, by whom, and how to be taken. 


nes 
J K "a , by the coroner ſuper wi/umm corporis; and it was a 1 queition 
Int. c. Whether an inquiſttion ſo taken be trauerſable? but if the body can- 


II. b. O. nr be found, the inquiry may be by juſtices of peace, or by the 
wh e King's Bench, if the felony were in the county where the Court 
traverſe can fits; and ſuch au inquiſition || is certainly traverſable. 1 Hawk. Pl. 
be taken to C. abr. 53. cap. 27. ſ. 8. 1 Vol. in Fol. 68, 69. f. 11, 12, 
ans cites as in the Marg. 

de Te. per Hale. Vent. 239. Hill. 24 and 2 Car, 2. B. R. Anon, 


15580 
at 2. All inquiſitions of this kind ought certainly and particularly to 


145. 3 Mod. ſet forth the circumſtances of the fact, and in the concluſion to add, 


= | 8 that the party in ſuch manner felanice, &. murdered himſelf. * And 


277. contra, if the premiſſes be infufficient, as if they ſet forth the "rage in a non- 

ts. ſenſical manner as that the party flung himſelf into the water, and 

510. 71. fic ſeipſum emergit: or if it wart the word murdravit, &c. it thall 

Kb. 907. be quaſhed: 7 But if it be full in ſubſtance, the coroner may be 

Sand. 273. ſerved with a rule, to amend it in ow 1 Hawk. Pl. C. abr. 73- 
Cap. 27. ſ. 9.— 1 Vol. in Fol. 69, ſ. 14, 15, cites as in the 
Marg. * | 


| Felony 


J 1, IF che body can be found, the inquiſition ought to be taken 


9 


Paſch. 31 Car. 2. in Scacc. Raym. 276. in Chiſſer's caſe. 


Felony under Colour of Law, 


; Man came to Smithfield market to fell a horſe, and a 

jockey coming thither to buy a horſe, the 9wner delivered 
bis horſe ts the jockey to ride up and dun the market to try his paces; 
but initead of that, the jockey rede away with the horſe : this was 
adjudgcd felony, Keling 82. 

2. Coming into a houſe by colour of a writ of execution, and 8. c. cited 
carrying away the goods is felony, 2 Vent. 94. cites Farr's caſe, Rm. 276. 
Sid. 254. Paſch. 17 Car. 2. B. R. The King v. Farr. 

3. A. comes into a ſemſtreſſes ſhop and cheapens goods and 13 Inft. 
runs awiy with the goods ont of the hab, gpenty, in her fight, this is ag ray 
felony. Raym. 276. Chiſler's caſe. do, under colour of outlawry Ps 
to tace a man's goods, when the officer knows there is no out- 2 Sid. 254. 
lawry, is felony. — do r fummg a replevin to get another's horie, tens _ 
and then running away with the horſe, —- So by ejectment falſely ob- K fu . 
tained getting into poileſſion of a houſe, and converting the goods, F an e 
held ac- 
Riym. 276. cites Dalt. Off. of Sheriffs. Cap. 121. 


cordi::,ly in time of Popham Ch. J. 


Fol. 459. | . 
4. A ſpecial truff prevents the felony, until ſuch ſpecial truſt is But, when 
determined, Paſch. 8 Geo. 8 Mod. 76. King v. Maſon. pany 15 


ed, the party may be guilty of felony. As Where a carrier carries goods t the place appointed, and 
After takes them ab, and difpo/es of then his is teluny ; becaute by bringing them to the place ap- 

ointed, the bargain for his bringing them is determined, and the pollethon is then in the firſt 
owner. Kelusg 33. cites 13 E. 4. 9. b.— Se, if ne deliue, 5 8.048 to d porter in Landon to carry to 
& cc tum place, and be takes them and carries {51m away to anther place, end there opens and di Paſes of 
ben ; this is felony, which ſcems to be warranted by the 13 E. 4. 9. Ibid, 


Feme, a 


(A) Capable of what, 


1. FYNHE office of reaper or mower of the manor of D. was 

granted to a feme with a fee of 20 quarters of corn yearly, 

for exerciſing the ſaid office for term of her life, Br. Grants, pl, 

127, cites 30 All, 4. | A 
2. 


111 Feme. 


2. A feme ſoft may be a hazy, and chargeable in account, as re- 
ceptrix denariorum, & ut balliva. Br. Account, pl. 43. Cites 19 H. 
6. 5. Ibid. pl. 68. cites 4 E. 4. 25. | | 
3. Sitters ot an hoſpital incorporated, may by cuſtom together ( 
with the brothers che a maſter. Br. Action ſur le Statute, pl. g. 
% | 
4. A woman may be a commiſſioner of ſewers, and the ordinances 
and decrees of ſewers made by her and the other commiſſioners of ; 
| ſewers are not to be impeached for the cauſe of her ſex. Callis of b 
Sewers, 201, 202. cites Counteſs of Warwick's caſe. N 
5. Cuftoay of a caſtle was granted to a feme to be exerciſed per ſe 5 
vel deputatum ſuum and held, that it may be good, though it was ob- P 
jected, that it appertains to the war, and to be executed by men X 
only. Mich. 1 Jac. B. R. Cro. J. 18. Lady Ruflel's caſe. 0 
F4 A woman was appointed by the juſtices to be governeſs of a 
workhouſe at Chelm<ford, and it was moved to quaſh the order, be- 


Cauſe it was in the nature of a houſe of correction, and ſo the office V 
was not ſuitable to her ſex. But per Cur. abſente Holt, it is a good be 
appointment, and ſhe may be capable of executing the office, either fot 
by herſelf or deputy; as the Lady Broughton did, who was keeper of Po 
x4 Gatehouſe at Weſtminſter. 3 Salk. 2. cites Mich, 2 Ann, 

Anon. | C 


7. In an aſſumpſit for money had, and received to the plaintiffs 
uſe, tried in London coram Lee Ch. J. the following caſe was 
made for the opinion of the court of B. R. (viz.) that upon the 
death of Robert Bly, ſexten of the pariſh church of St. Botolphs 
without Alderſgate, two candidates offered themſelves to be elected 

x in his room; viz. the widow of the ſexton deceaſed, and the 
plaintiff: that upon caſting up the books the plaintiff appeared 
to have a majority of Male votes, but that afterwards, the wi- 
dow polled 40 women, and then ſhe had the majority; that the 
widow, and all the female voters were houſe-keepers paying ſcot 
and lot, and to all pariſh rates and aſſeſſments. And the firſt queſ- 
tion was, whether a woman was capable of this office. (2dly) 
Whether women could vote in ſuch election. After three argu- 
ments at bar, it was reſolved, that the office of ſexton was no publick 
office, nor a matter of ſkill or judgment, but only a private office if 
truſt ; (viz.) to take care of the church, the veſtments of the mi- 
niſter, and the books, &c. of the parithioners ; and therefore a wo- 

[ 160 ] man was very proper to execute it, and if there was any thing to be 
done in this pariſh by a ſexton, not proper for a woman (as in every 
place the office varies in ſome reſpect or other) the court ſaid, the 
caſe was defective in not ſetting it forth. Trin. 13 Geo. 2. B. R. 
Olave v. Ingram, 

8. And ſecondly, it was reſolved, that being a matter of no pub- 
lick concern, but only relating to themſelves and the reſt of the pa- 
riſhioners, women have likewiſe a right of election of ſuch officer 

for they have an equal intereſt in the church, &c. as the male pa- 
riſhioners, and therefore ought to have an equal right to appoint a 
perſon to take care of it. Trin. 13 Geo. 2. B. R. Olave v. In- 


ned wh [ See Barretoz (B). ] 


(B) Feme 


berlain v. Thorp. 


Feme. 160 
| » 


(B) Feme Sole Merchant. Who is; and of her 


being a ſeparate Trader in General. 


1. F E ME ſole merchant 7s, where the feme trades by herſelf in Litt. R. 3r. 
one trade, with which her huſband doth not meddle, and S. C. Her. 
buys and ſells in that trade; there the-feme {hall be ſued, and the 3 
hutband named only for conformity, and if judgment be given againſt Langham. 
him, execution ſhall be only againſt the teme. Cro. Car. 69. —19 Mod. 


aſch. 3 Car. C. B. Langham v. Bewett. 6: 
— . .- But 


if the wife w/e the ſame trade, that her huſband des, it was adjudged, though not reported by Croke, 
that ſhe was not within the cuſtom. Mod. 25. Mich. 21 Car. B. R. Anon. 


2. Such a feme may ſue an ation without her huſband, per s. P. for 
Wray Ch. J. Paſch. 31 Eliz. B. R. Le. 131. in caſe of Cham- 4.5 an 


to ber within 
the city. But 
for thoſe due to her elſewhere, the huſband muſt join. Mich. 8 Annz, B. R. 11 Mod. 253. Mrs. 
Poole's cafe. | | 


3. Every feme ſole, which tradeth in London, zs not a merchant, 
Cro. C. 69. Langham v. Bewett. | 

4. In a writ of exccution the ſheriff returned, that the plaintiff 
brought his vctien in the ſheriff's court in London agarin/? the defen- 
dant and his wife as a feme ſole merchant, and had a verdict; and 
how that by cuſtom in the city of London the Lord Mayor is 
Chancellor, and may call cauſes before him out of the Sheriff's 
court, and rule them according to equity; and ſhews how that the 
Lord Mayor had called this cauſe before him, and ordered the plain- 
tiff ſhould have judgment, and that the defendant ſhould pay coſts 
within 14 days; and that the ſhould pay the debt by 50s. quarterly, 
or elſe that execution ſhould go; and that this was the reaſon why 
he could not make execution: the court held the return ſufficient, 
and the cuſtom reaſonable, though it had of late been abuſed. Skin. 
67. Mich. 34 Car. 2. B. R. Barns v. Barns. | 

5. Caſe was brought in the Mayor's Court upon an indeb. Af; It was 
for 57 l. according to the cuſtom of the city. The evidence was . for 
for goods ſold to the defendant's wife in her life, the jury found, that 8 
defendant had been a freeman, but left off his trade 20 years before, ing on ſueh 
and turned diſſenting teacher, but the wife lived apart from him w_ 8 
within the liberty of the city, and exerciſed the art of making gimp- — * 
lace, and the huſband no ways intermeddled; that ſhe paid her own that ſome 
rent, #ept no ſhop but worked in the garret; that ſhe had goods of trades are 

e plaintiff to carry on her trade, amounting to 57 J. And that py 

after her death the - promiſed payment ; judgment was given ſhops, and 
by Rider for the detendant, and he declared, that *I'reby was of the Particulariy 
fame opinion. Mich. 2 W. and M. Show. 183. Fabian v. Plant. 92nd 
— The reporter who argued this caſe for defendant, makes a quære, Mr. Phil- 


and ſays it deſerves conlideration, if ſuch a feme ſole trader dies, and lips read- 
Icaves ing on uus 
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161 Fe:entes. 


i leaves an eftate, and the huſband poſſeſſes himſclf of it, it he ſhall not 
which he 8 TR oe 3c 

fork te had be anſwerable tor her debts. 

ſcen wu Mr. Lightfoot's cuſtody, Ibid. 124. 


6. If the hy/band relinquiſh, or become bau4rupt, or be wwer ſen, or 
of another trade, or never intermeddle with her trade, the is within the 
cuſtom. Show. 184. in the caſes of FAIAN PLAN Tr. cites Het. 
9, 10. 
and not intermeddle with one another, Het. 9, 10. Paſch. 3 Car. 
C. B. Bowet v. Langham. | | = 

7. A woman, whoſe - huſband had left her above 12 years before, 
had carried on a trade in her own name as a widow, and gave re- 
ceipis in her ien name, being ſued for a debt contracted in the way 
of her trade gave coverture in evidence, and gave evidence , her 


huſbond”s having been lately alive in Ireland; and Holt Ch. J. directed 


the jury to find for the defendant, and ſo they did. 12 Mod. 603, 
Mich. 13 W. 3. Anon. 

8. A. widow and adminiſtratrix of B. uſcd to deal in tca in 
B's lite time, and bought 4 tubs ut C. at ſo much per tub, one of 
which A. paid for and took away, leaving 50 J. in earneft for the 
other 3; ruled at Guildhall, per Holt. Ch. J. that the »/band was 
liable on the wife's contract, becauſe they cohabited. Patch. 3 Annæ. 
I Salk. 113. Langfort v. Adminiſtratrix of TT iler, 


- Fences, 


(A) Who muſt make them; and againit whom; 


And where none were before. 


1. TF I am bound to fence againſt land, and I prycheſe that land; 
I am not bound to make a fence againit my own land. Per 
Newton. Br. Curia Claud. pl. 2. cites 22 H. 6. 7, 6. dir Gco. 

| Sackvill v. Milward. | | | 
o Forifthe 2, A. ſeiſed of 200 acres of common nure enfeofſs B. of 50 verſus 
beaſts of ei- Boream.— The purchaſor is bound to enclaſe or * keep the beaſts 


> 1h within the 50 acres, and fo ought A. to do of the reſidue for his beaſts, 


land of the and adjudged accordingly. Mich. 22 and 23 Eliz. D. 372. pl. 10. 


other reſo Arg. cited 2 Roll. R. 289. in caſe of Holbeech v. Warner. 

If, hes, S : E x : 
though wild dogs drive: bes of the one into the lands of the other. F. N. B. 128. (258) in 
the notes there cites Raft. Ent. 621. and 20 E. 4. 10. 


3. A. having 2 cl:ſes adjoining, ſells one of them, per 2 Juſt. the 
vendor ſhell make the incloſure, but per other 2 Juſt. the vendce 
ſhall make it. Mo. 775. Trin. 2 Jac. Doyly v. Drake. . 

| | | | | ＋ 5 


Or it both exerciſe the ſame trade diflineily by themſelves, 


2 


Fences, 4 41161 
4. By unity of poſſe;Ji5, a duty of fencing mag be extinguiſhed, 


and ſhall nt revive, though the cloſes after come into ſeveral 


hands. Vent. 97. Hill. 35 Car. 2. B. R. Polus v. Hanſtock. 


(B) Caſes of Treſpaſſes through Fences; or, where [1621 


no Fences are. 


I. I F A. has land adjoining ts his own park, and it belongs to him 
| to fence his park; yet he is not bound ts fence againſt his own 
land. Per Newton. Ch. J. But by Paſton e contra, Br. Curia 


Claud. pl. 2. cites 22 H. ©, 75 8. and Brook ſays, that he is of 


opinion with Newton. 

2. It A. has land on one fide of a very large field, and ought to fence 
azainſt it; and B. has land on the ether fide, and ought to fence againſt 
it; if the beaits of A. enter into the field, and thence into the cloſe 
of B. and for default of the tence of B. yet B. may have treſpaſs 
againſt A. and fo vice verſa. Br. Curia Claud. pl. 2. ut ſupra per 
Newton. - | 

3. If A. be bound to incliſe againſt B. and B. againſt C. and If A. tas a 
beaſts eſcape out of C's land into B's land, and thence into the land of ou ne 
A, In this caſe A. ſhall not have treſpaſs againſt C. But if A. way, and 
be bound to incloſe againſt B. and B's beaf?s eſcape into A's land, and beaſts come 
thence into the land of ene D. a ſtranger, there D. ſhall have treſpaſs, Fa on ag 
and B. be put to a curia claudenda againſt A. F. N. B. 128. (298) into ad 
in the notes there, cites 10 E. 4. 7. 36 H. 6. Bar * 68. cloſe af A. 


and thence 


they ga inte a c {- . adjoining, and which B. ourhit to fence ; there in default of incloſure, x- 


it is a good pleu againtt A. but not againſt B. or another ſtranger, &c. Noy. 107. Harvey vs 
— 1 » S 7 3 5 5 

GuLs ro cites 36 H. 6. Barr. 168.—jJenk. 161. pl. g. cites 22 E. 4. 4% hut if teveral cloſes & 

A. le coutiguous, and the beatts go into ali the cloſes ut A. it is no treipats.— It ihould be 103. 


4. Tf cattle break in at my fence, I cannot puniſh the owner; 


but if after natice he juffers them to continue there, he ſhall be pu- 


nfhed, though it be through my default. 2 Le. 93. Arg. cites 
22 E,, a 

5. A. and B. exchanged lands, whereupon A. agreed to make the 
fences and maintain them.—A. did not make; them, but for want 
thereof, B's beaſts break into A's ground. —A. brings trpaſs. Per 
3 J. againit Popham, this agreement is no bar to treiyais, though by 
deed ; but his remedy is by an action of cafe on the promile, if with- 
out deed, or on covenant, if by deed. Mich. 41 and 42 Eliz. B. R. 
Cro. E. 709. Nowell v. Smith. | 

6. One cannot have treſpaſs for breating ancther man's fence z 
but if he be damnified by the breaking of it, he may have action on 
the caſe againſt the party that broke it, per Roll. J. Mich. 24 Car. 
B. R. Sti. 131. in caſe of Sir A. A. Cooper v. St. John. 

7. A. ſells to B. a piece of paſture lying open ta another piece of 
paſture f vendor's; B. muſt keep his cattle from running into A's 

| pie 
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[ 163] 


Fences. 


piece. So of dure, &c. per Cur. Mich. 3 Annæ, B. R. 6 Mod, 
314. in cafe of Tenant v. Golding. | | : 


[ See Conſequential Loſſes —Diftreſs (B).—Kent (P. c).— 


Treſpaſs (I. a). 


(C) Actions for want of Repairing Fences. 


I. Tx ESPASS on the caſe lies for not incloſing againſt the 


land of the plaintiff, by which defendant's cattle entered ad 
damnum, &c. For in this action he recover damages only. Br. Curia 
Claud. pl. 5. cites 11 R. 2. | 
2. If A. and B. have lands adjoining, where there is ns incloſure, 
and the beaſts of the one eſcape into the land of the other; treſpaſs 
lies; and the writ ſhall be guare clauſum fregit, for it is a cloſe in 
law. F. N. B. 128. (298) in the Notes there, cites 22 H. b. 9. 
3. A. and B. had lands contiguous, and the fences were always 
made by thoſe who had the lands of B. The bea/ts of B. eſcaped into 
the lands of A. for want of B's repairing his tences, and thence ints 
the lands of C. for which C. brought treſpaſs againſt A. and recovered ; 
whereupon A. brought caſe again/t B. and had a verdict; but it was 
moved in arreſt of judgment for want of good pleading, & adjor- 


natur. Hill. 20 Jac. B. R. Cro. J. 665. Holbach v. Warner. 


4. A writ for one vill againſt another vill, to make them repair 
their fences, was granted; but per Cur. it ſhall be but in the nature 
of a ſci. fa. retornable in this court. Sti. 26. Paſch. 23 Car. B. R. 
Anon. 

5. A. was poſſeſſed of a che adjoining to a cloſe of B. the fence be- 
tween the ſaid two cloſes had time out of mind been repaired by the 
tenants and occupiers of B's Cloſe. The fence was not repaired, 


5 fo that B's cattle came into A cleſe. A. brought an action on the 


_ caſe againſt B. ſetting forth this matter, and had judgment in C. B. 
and upon error brought in B. R. this judgment was affirmed ; and 


per Cur. either treſpaſs or caſe lies; treſpaſs, becauſe it was the 


plaintiff's ground and not the defendants ; and caſe, becauſe the 


firſt wrong was a non feazance, and neglect to repair, and that 
omiſſion is the giſt of the action; and the treſpaſs is only conſequen- 
tial damage. Mick. 9 Annæ, B. R. 1 Salk, 335. Starr v. 
Rookeſby. | | 


[ See (A) (B). — Conſequential Loſſes. ] 


ria 


ſeription; for it he is bound to it by indenture, or compoudion in 


Fences. 


5 


(D) Curia Claudenda. In what Caſes it lies, aud 


for whom, and when. 


I, URIA claudenda lies to incloſe between he ife and houſe, and 

court and wurt;z and by this action the : detendant tball be 
compelled to make the incloſure. Br. Cur. Claud. pl. 5. Cites 11 
R. 2. per Richill. and Fitzh. Barre. 36. 

2. If A. has a clyſe adjvining ts a cleſe of B. which B. is bound to 
make the incloſure between tac two cloſes; but he does not make 
it, a curia claudenda lics. Br, Ouria Claudenda, pl. 1. cites 2 H. 
4. 11. | 

3. If A. be bound to in he 72 i B. who has 20 acres adjoining, 
and A, purcta aſes one acre conti gu toulty av); \C<1it to tne inclolure; A. 
ſhall not be compelled to inc! loſe. F. N. B. 128. (299) Cites it as 


refolved &. 21 H. 6. 3. 22 H. 6. 8. | This 
ſeems to be 


miſ.- cited, and ſhould be 21 H. 6. s. or 32. Sackyi!!: v. Milard. 
5 34 


4. A. was ſeiſed of the part of C. in C. and was feijed of 30 If f. hrs a 
acres in "$a aj. HINT. ; A. 2nd all thoſe 5 W hole et tate, & . he 248, eh WH: 4 : 
/ "7 190 tn 
uſd to make tue ſence between the p. ark and the 30 acres. B. put % 75 ＋ 


- wi Bhs nad aj 


his beaſts into the 30 acres, an d they tor Want of a fence entred te 8 
into the park. In treſpaſs for this entry, \. proteſtando that ne, e of land 
2. : = ; 2 1 8 0 * COH: 
had not uicd to make the laid fence pro placita laid, that one 


75 fe je of 10 5 ly: mg betiwvee: : the ſaid { 3 acres aud the por lets - bs 


and becaule B. by pleading a5 my c, had confefled the 7 iuclſuare 
A. hu judgment; for the replicat 21 is god; becauſe A. is net de et he 
XT * E 
vound to ſence but «\ "a, JL Pun, who Has the land next his park, unle/s that has tlie 
in a Abel cale Br. Curia Claud. pl. 2. m 8. contiguous 


8 : land fall 
Sacky ille V. MIlward. I x 4 
1 , * 

for d fault of inclofus e. F. N B. 128 (290) in the notes there, cites it as reſolved F 21 H. 6. 3. aud 


32 H. 6 + This ſhould be 21 11. 6. 5. U 


5. As if B. or anther had commn in the 19 acres; but then this 1 164 ] 
onght to be ſbeton. Br. Curia Claud. pl. 2, ut ſupra. 3 


ces moner h inter ie lun by reaſon of his common, though he is not owner of the land. Ibi d. 


6. He, who has ns land adioining, though grieved, ſball not have A cm. 
curia claudenda. Per Newton. Ct. J. Br. Curia Claud. pl. 2. in the land 
cites 22 . 6 8. | 1 iaing 

22 U 0, 65 8 5 may dti- 
train damage feaſont, 48 he ſhall not have a curia clandenda for the damages ſuſtained by him; 
for the writ ſup pores ad rcunentum Jil tenementt ; ſo thut the plaintitt ought to have the ſoile. F. 
N. B. 128. (C).—F.N. . 128. (B) and in the notes there (D). 


7. Curia claudenda lies onty here a man ought to incloſe by prœ F. N. - 
125. (© 
writing, then writ of covenant lies, and not Curia Claudenua. Br. 
Curia Claud. Pl. 2. ut ſupra. 

8. One may have a curia clau enda 1 fore he 15 dammiſied, and F. N. 


Vol. XIII. | ſhall” 157-529 


164 Fences, 


ſhall ſurmiſe darffiges ; for this is net traverſable, Br. Curia Claud. 
9. In avawry the plaintift ſaid that the land adieined to the high, MM fe 


way, and was open in default iucleſure of the tenant, and he chajed - 
the beaſts ints the way, and they eſcaped in, and the defendant fes oe 
them, and the plaintif made freſp ſuit ; and did not alledge preſcrip- 3 
tion, that the tenant cught t make the heages, and yet well; the defen- ö 
dant ſaid that they were there for two nights, and no plea without a FO 
traverſe of the eſcape, or the freſh ſuit; for one of them ought to be 58 
traverſed. Br. Avowry, pl. 135. cites 15 H. 7. 17. as 
It lies only Io. A curia claudenda lies not for fenant for years, Fin. Law, 
for a tenant 8yo. 276 | 111! 
in fee :; for s ET | an 
it is a writ of right, Mich. 9 Annæ, B. R. 1 Salk. 336. in caſe of Starr v. Rookſoy.— F. N. B. . 
128. (B). fer 
5 | ; - the 
2 7 . * | . : 5 ; : Pe 1 
= (E) Curia Claudenda. Pleadings, &c. in that and the 
2 | © Treſpals. oof 
4 f . dee 
A 1. RESPASS of a cloſe broken and graſs eaten; Yelver- _ 
I ton pleaded, to the vi & armis, and the entry guilty ; and, we! 
} | 3 : g 3 : f N 
| | to the reſt, we are ſeiſed of an acre of land in B. which is adjoining 116 
Y tc your cloſe in F. and we put our cattle in our acre for paſture, and 1 
N there is à hetlge between the land of the plaintiff and our acre, which iris. 
| the plamtiff, and all thoſe, whoſe eſtate he has in this land, have 2% that 
1] ta make time out of mind; and becauſe the hedge was open, broke, | 
4 t and waſte, our cattle entered into his land, and did the treſpaſs, &c. th 
4 which is the ſame treſpaſs, of which the plaintiff brought his writ, &, _ 1 
6 Judgment ſi actio, and a good plea per tot. Cur. Br. Treſpaſs, pl. EN 8 
4 H. 6. 3. f 4 
4 8. p. ibid. 2. Treſpaſs of a cloſe broken, and graſs eaten, the defendant ſaid BY 
5 pl. 145. that A. is ſeiſed of a cloſe in D. containing 100 acres, and B. is ſeiſcd * 
'Y ee ms of another cloſe adjoining, containing 30 acres, and the plaintiff and TE 
1 | 5 6. 7. thoſe wheſe eſtate, Ic. have uſed, time out of mind, te make the hedge ay 
. | between them, and the plaintiff abated the hedge, and B. leaſed his cloſe I 
* to the defendant for 10 years, &c. and he put his cattle into it, and - 
* Is hr | e 128. 
| 17 entred into the cloſe of the plaintiff for default of incloſure, : 
A and eat the graſs, judgment, &c. Per Yelverton this is a good an- 4 * 
4 fwer to the depaſture, but not to the breaking; and per tot' Cur” e 
= the act of the beaſts is the act of the defendant, and the entry of 281 
_ . . . . : ch Cites 
9 them is a breaking in a manner, by which they awarded the plain- 2: 
3 tiff not to anſwer, quod nota, Br. Treſpaſs, pl. 136. cites 21 H. plain 
8 6. bY | : . 
. it 
165] 3. Treſpaſs of a cloſe broken and graſs eaten, the defendant ſaid is 
2 Ws 12 
Br. Pre- that 7. P. was ſeiſed of a clefe containing 7 acres there, and leaſed it of tt 
ſcription, to the defendant for 7 years, the term commenced, &c. during, &c. ſque 
pl-25. cites and the plaintiff was ſeiſed of another cloſe adjoining, in which the treſ- ae 
8. c. : 3 cauſe 
15 is ſuppeſed, and that the plaintiff and all thoſe whoſe eſtate, &c. plead 
avs uſed to make the fence time out of mind, and the defendant put cole 


bis cattle into his cliſc, and they entered into the cliſe of the — 
4 | : or 


n 


Fences. 
for deſunlt of his own incliſure, Nc. he cught to fheug againſt whom 


he ought to make the fince, & e. and ſo he did; and that the other de- 
ſendants as ſervants of the defendant, came in aid ta put the cattle into 
the land, &c. and no plea; but Mall ſay not ruilty for them; for they 
did nothing but put the cattle into tae land of their maſter, Br. 
Treſpaſs, pl. 155. cites 22 H. 6. 36. 

4. Contra, where they juſtify for common of their majter, for there 
they confeſs that they put the cattle into dn] foil which ig treſpaſs, 
unleſs it be excuſed; but-in the firit caſe, the maſter only is the 
treſpaſſor with his cattle, and not the ſervants. Ibid. 

5. And for ther cattle, the deſendaut Jujtified, that they eſcaped 
into the land of the plaintiff, and cat his grafts, and be freſhly retosł, 


and no plea, but is a confe/Jion of the treſpaſs, by which he pre- 


ſeribed in the eſcape, as appears. Ibid. 


- P * * . * o 
e. ce led fr h tVU FP care 1 fc 67 /e *1 obs 2 FS. 7 


Br. Pre- 
ſcription, 


1860 


pl. 25 Lai? 


S. C. 


The defene 
dant fa:d, 
that 7. P. 
ht; leſſor, 
ond al! thyſe 
wheoſ. eſtate 


Hand, that for the eſcape the plaintiff. nor any of 


thoſe hoſe eſtate he. hath, ought to have ſatisfaction, or amends, if they are freſhly re- taken. &c. hut 


P.M 75 4 7 7 0 4 * 1 8 1 2 4 
p'- id T. P. ts i Nour, end «i 6 * as >. e „ >> — Go ; 


where the treſpaſs was, Kc. Br. Preſcription, pl. 25. cites S. C. 
6. Curia Claudenda may be in the right, (viz.) in the debet, as 
well as in the debet and ſalet. Br. Curia Claud. pl. 3. cites 5 E. 4. 


Where tlie 
queſtion is 
as to the 

right of 17 


eig to charge the inheritance, the title ſhould he ſhewen in the debet and ſolet, but not where 
it is in exciſe of to Th i only. Velv. 75. Mich. 3 Jac. B. R. Faldo v. Ridze,—-[bid. 76. ſays, 
that this judgment was reverted in the Exchequer Chamber | But does not ſay for what.) 


7. If in curia claudenda the defendant ſays, that it is well mcloſed, 
the plaintiff ſhall recover immediately ; for by this bar the matter 
75 confeſſed, per Keble, Br. Barre, pl. 111. cites 16 H. 7. 9. 

8. The judgment in curia claudenda, is ts recover the inclaſure and 
damages for the non- incloſure. Br. Barre, pl. 111. cites 16 H. 7. 
9. per Fineux. | 

9. The declaration mufl few the certainty of the land, which the 
plaintiff hath adjoining to the defendant, and the certainty of the 
land which the defendant hath there adjoining, which he ought to 
incloſe ; and to alledge a preſcription of the incloſure. F. N. B. 
128, (E | | 

Io. It A's beafts eſcape into the land B. where B. ought to in- 
cloſe, A. ſhall have no advantage thereof on the general iſſue; but 


ought to pd it ſpecially, F. N. B. 128. (298) in the notes there 


cites 18 H. 8. 6. 


II. It is a good iſſue to traverſe the preſcription; for if the 
plaintiff be not bound to incloſe (though he has voluntarily inclaſed) 
it will be to no purpoſe, F. N. B. 128 (298) in the notes there. 

12. It the defendant pleads that he is ſeiſed in his demeſne as 7 2 
of the cloſe of D. the plaintiff may reply, that F. S. was ſeiſed, ab- 
ſque Hoc, that the defendant was ſeiſed in his demeſne as of fee, and ſo 


cauſe the . 1 eſlate to come in queſtion, But if defendant had 
pleaded generally that he was ſeiſed of the cloſe adjoining, or that the 


cloſe adjoining was his frechold ; 9 the plaintiff ſhall reph, that 
2 he 


See aprece- 
dent F. N. 
B. 128. 
(298) in ths 
notes there. 


wet | Fences, 


he had nothing in the cloſe adjnining at the time, &c. and this ſhall 
make the iſſue. F. N. B. 128. (298) in the notes there cites D. 
P. 365. 365* Sir Francis Leak's caſe. 


2. b. pl. 32. 
33. Mich. 21 and 22 Elz. S. C. 
2 Roll. R. 3. In caſe, the count was, that A. the Plaintiff was peſſeſſed of a 


288. S. C 2 : a N 
and Pim. Cloſe 30 Mar. 18 Fac. called H. in M. and that B. the defendant 


331. S. CO. Twas pd of a cleſe + called G. in M. and that omnes paſſeſſores of the 


oa WY cleſe called G. had uſed time wwheredf, &c. to make the fences betwixt, 
that Cham- 
berlain J. defendant's clije, and that for default of fences, the deſendart's cattle 
3 . wy went out of his own into the plaintiff's and from thence into a cliſe if 
en with J. S. who ſued and recovered againſt him. After verdict it was 
Dode age mov ed in arreſt ot judgment, that this preſcription by emnes p{/e/ſores 
3 3 was not good; becaute that may be for years, or at will, though“ 
the pre. Terrarum tenentes implied a fee ſimple; and of this opinion were 
ſcription Doderidge and Houghton J. but Lea Ch. J. contra; becauſe it was 
was intuf- in action on the cafe. And adjornatur Cro. J. 665. Hill. 20 Jac, 


__ | B. R. Holbach v. Warner. 
Salk. 235. Mich. 9 Annæ, B. R. in cafe of Starr v. Rookeſby. 


+[166] 


between the ſaid two clotes had, time out of mind, been repaired by 


the tenants and occupicrs of B's cloſe. The fence was not re- 


paired, ſo that B's cattle came inte A's cloſe; A. brought an action 
on the caſe againſt B. ſetting forth this matter, ard had judgment in 
C. B. and upon error brought in B. R. this judgment was affirmed; 
and per Cur, the plaintiff has made himſelf a iufficient title in his 


aeclaretion, by ſhewing the defendant bound to this charge by preſcrip- 


* Cro. J. tien, which preſcription is ſufficiently alleged; for by * tenentes is 
655. Hel- meant the owners of the fee ſimple, and by eccupatores thoſe that 
— . come in under them. That tenentes is ſo taken, appears by the 
writ de curia claudenda, which is a writ of right, and lies only for a 
tenant in fee; and as this is a charge upon the land, which runs 
with it, there is good reaſon, why every occupier ſhould be bound; 
and it is ſufficient for the plaintiff to charge the tenentes, and oc- 
cupatores; becauſe it is impoſſible, that he, who is a ſtranger, 
ſhould be able to know, and ſet forth their particular eſtates, titles, 
and intereſts; but the preſcription is annexed to the tenentes, that 
is to fay, tenants of the fee; yet, on a traverſe of the preſcription, 
it would be good evidence, that the tenants for years have trom time 
to time fenced, and repaired; for perhaps the eſtate has not ſince 
time of memory been in the actual occupation of the owner of the 


fee. 1 Salk. 335, 336. Mich. 9 Annæ, B. R. Starr v. Rook ſby. 
| [ .See (C) J | 


Sc. ſo as the cattle in the plamtiff*s cloſe ſhould nit come into the 


14. A. was poſſeſſed of a cliſe adjaining to a cliſe of B. the fences 


1211 


166 
Jens. 


A) Contracts relating to Draining them. 


1. 43 Eh FE NACTS that all contrafts, or bargains 

made of part of ſuch wajts commons, or ſeveral 
grounds, (lying in or near the ſame) as are ſubjett to ſurrounding, be- 
tween the lords, commoners, ar owners thereof, on the one part, and the 
drainers on the other part, pull be good in law according to the manner 


and forms of ſuch contracts, or bargarms. 


Ilhere the queen, her heirs and ſucceſſors, hath an intereſt in ſuch 
waſtes, Cc. ſuch contracts or bargains, ſhall nat bind them, unleſs they 
be written in parchment, indented aud certified in chancery, and the 
regal aſſent thereunto firſt obtained and fegnified under the privy, or 
great ſeal, wwhen the waſtes or ſoils are of the paſſeſſions of the crown ; 
but under the ſeal of the dutchy of Lancaſter, aud enrolled in that court, 
when they are of that kind. | p 
This act Mall not impair, or tak» away the intereſt of ſuch lords, com- [ 1 67 ] 
mers, or ewners in any part of the reſidue of the waſtes or commons 
nit aſſirned to the ſuid drainers, or any franchiſe, or liberty, but that 
the ſame may be lawfully uſed, as if this act, or ſuch contract, or bargain 
had not been made. ; | 
This act nat ts be prejudicial to ports, ar havens, neither all it be 
put in execution within 8 mules of Yarmouth, or 6 miles of Lynn. 


Feoikment, 


. 20) Livery. | [Or what is a Feoffment.] 


II. A feoffment properly is, where there is a tranſmutation of piſ- Er. Feoft- 
< * /cffon from one perſon to another. II H. 4 33.] = = mY 
2. A feoffment properly betetens a conveyance in fee, though Feotare di- 
ſometimes it is ſo called, when a frechold only paſſes, Co. Litt. 2 quis, 
(1. 9. e 
feofatorio confert ; donare qui feodum talliatum. Spelm. Gloſs. Verb. Feofare, &c. 


3. A feoffment is by the feudiſts called an inve/titure. Sec Spelm. 
Gloſs, verbo Feofare. | 
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Notwith- 
ſtanding a 


9 = ts. A - n 
Conde atle 


Feolffment. 


4. If a man makes a deed of feoffment to another, and deli, 
the deed to him in the land, er vpn the land, it is a good feoftment, 


by all the juſtices in C. B. Br. Feoftment de terre, pl. 74. cites _ 


35 H. 8. | 

5. A. ſeifed in fee leaſed to B. for years; after A. made deed of 
ferffment t9 leſſee of the ſame lands in fee, by the words dedi & conceſfi, 
with letter of attorney, within the fame deed, te make livery to leſſce. 
The drced of feoffment was delivered to J. to deliver the fame to B. 
who delivered the ſame accordingly.—( Letſce may take the con- 
veyance as a feoffment, or confirmation ) leſſee delivered the ſame to 
the attorney named in the deed, who made livery accordingly.—By 
acceptance of which livery B. has determined his election to take 
by Feoffment. 2 Le. 192. Irin. 28 Eliz. C. B. Lennard's 
caſe. | | | | 

6. If tenant in tail be di/riſed, and mates a deed of feoffment, 
and delivers the ſame to the diſſeiſor, who delivers the ſame to the at- 
terney named in the deed, who makes livery accordingly ; this is a 
good feoffment and diſcontinuance, per Anderſon. 2 Le. 192. 
Leonard's caſe. | 

7. It is not a feoftment without I ver and attarnment, Cro. |. 


637. Paſch. 20 Jac. B. R. Smith v. Melſer. 


on expreſſed the uſe ſhall not change, nor any eſtate Mall paſs by. it but at will, until the l. 


very be made thereupon, per Popham Ch. J. and agreed by all the juſtices Poph. 49. in caſe of . 


Collard v. Collard. 


L See (B. 2.) ] 


. 2) The Force of a Feoffment. And what is 


ba Arg. 
Godb. 307, 
320. Cites 


Extinguithed by it. 
. 17 my entry be taken atuay, and I ouſt the tenant, and after 
enfeoff him by deed, he is remitted, and I ſhall be barred; 
for this is a good confirmation. Br, Feoftment de terre, pl. 84. 
Cites 33 34. 7. 20. . | | | 

2. And if a feme who hath title of dmwer, enters and enfrofs the 
heir by deed, her title of dower is determined; for it is a good 
confirmation and diſcharge of the dower, and e contra, without deed, 
Br. Feoffment de terre, pl. 84. cites 11 H. 7. 20. 

3. Future right, and right x action, is gone by Feoftment, 
Arg. 2 Roll. R. 322. cites 9 H. 7. 24. Per Trevor Ch. J. 
Gibb. 234. in caſe of Arthur (alias Archer) v. Bokenham. 
4. Power of revocation is extinct by Feoftment. Arg. 2 Roll. 
R. 337 cites 1 Rep. Diggs's caſe. | 

5: 


oſſibility to be tenant by the — is gone by feoffment; 
ſo of attaint; and fo of writ diſceit. Ar 


g. 2 Roll. R. 337. cites 

9 H. 7. 1. 4 H. 6. 38 E. 3. | - 
6. A feoffment excludes the ferffor of all right, entries, acfidus, 

titles, poſſibilities, and conditions, per Jones and Hutton J. Jo. 72. 


1 Rep. 111. ——[t * barrs all preſent rights, and all after rights ariſing 5 
| | the 


Feoffment. 168 


the ſame parties by cauſes before the feoffment, And that without Ages 
reſpect to the loſs of ftrangers. Hob. 337. in caſe of Sheffield v. Ce, Lt. 
Radcliff. Per Hobert Ch. J. 2 Roll. R. 506. in 8. C. 18 $ 
Rep. 174. a. S. P. It is a bar to a writ of error, Arg. Godb. 


320. cites Barton v. Ewers. 


See Fines (C. 2)—As to barring Entails lee Eſtates (X. 2) 


&c. ] 


(A. 3) Uſes Veſted, or Changed. In what Caſes 
1 by a Feoffment. 


r. A made a ferf;nent to B. to the uſe of his laſt will expreſſed tt x man 
| . 


and after to F. C. his fon in tail, &c. and after he made a leaſe for T He, 
vears, and died; and it was the opinion of the court, and of all ex- a ſcheduls 
cept Shelly, that he may alter his will in this caſe ; for where this to the 
word will is expreſſed in the deed, or, ſchedule, he may alter his will * _ 5g 
. R ; WE tainng 
notwithſtanding the other words; but where the uſe is declared . he can. 
upon the livery without this word will, there he cannot alter his not change 
will. Br, Feoſfment, &c. pl. 1. cites 19 H. 8. 11. the uſe afe 
ter wards. 
Br. Feotfments al Uſes, pl. 47. cites 30 H. 8. 

So if he expreſs the uſe in the de of feofſment. Put contrary where he declares the uſe by words 
ef a will, viz. I will, that my fecff-es ſhall be ſeiſed to ſuch a uſe; there he may change the 
uſe, becauſe it is by will, &c. Br. Feoſiments al Uſes, pl. 47. cites 30 H. 8. 

2. The Lord Audlcy made a Feoffment to B. G. and others, 4 Le. 166. 


and afterwards by 1mdenture reciting the ſaid feoffment he declarod 200 = 
the ſame was made to the intent His feoffees ſhoul perform hts laſt pl. 8. Hill. 
1ill, to this effect (viz.) my will is, that my feeffees ſhall ſtand ſeiſed, 1 Eliz.S. C. 
&c. to pay all my acbts, and afterwards that they make an eſtate of 5 d. 
the lands 2 me and Hlizaleth my wife, and to the heirs of our bodies, Paſch. 1 5 
with divers remainders over; the laid lord had iſſue by one wife a EI. S. &. 
fon, and by another a daughter; the feoffees made no eſtate to the e Ny 
lord and his wife; adjudged, that, by this feoftment and deed, no Eh 
uſe was changed; for though the feoftees ſhall be ſciſed to the uſe ejectment, 
of the feoffor and his heirs (for there was #2 ie ration, tor which 3 pg 
they ſhould be ſeiſed to their own uſe ) yet the ſame cannot make a _ _ veg 
new uſe to the lord and to his wife in tail; neither can this writing reifed pre- 
take effect as a will; becauſe it appoints an eſtate to be made to ſentliy. Mo. 


© as | 5 6. 
the lord himſelf, and he cannot take by his own will. 2 Leon. 2 2G 


159. 21 Eliz. in Canc. Ld. Audley's Caſe. 


3. If a feoffment is made, but ns livery, and ferffee enters, he is 


become tenant at will to the feoffor; becauſe: he enters by his 


confent ; but feoffor may ouſt him when he pleaſe. Co. Litt. ſ. 
70. pag. 56. b. | | 

4. A feoftment to a man vpn condition, that he will $i! B. ſhall 
be good ; but a bond with ſuch a condition void. For in the one 
caſe, leſt the man ſhould have any temptation to do the act, 


the law ſecures him the poſſeſſion of the land without per- 
| 04 ſorming 
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Feoffment. 


forming the condtion; and in the other, frees him from the penalty 
of the bond; ſo that the law has the ſame end in view in making 
the feoffment good, and the bond void, viz. the prevention of the 
fact; per Parker Ch. J. in delivering the opinion of the court. 
Hill. 11 Annæ, B. R. 10 Mod. 134. in caſe of Mitchel v. Rey- 
nolds. | 


Sce Eſtate (I. 6) Jointenants (I.) Uſes (A. a. 4) ] 


(A. 4) The Difference between Feoftments at 
Common Law, and Feoffments by the Statute 


3 


I. HERE is a difference betwixt a feoffment at the common 

law, and a feoitinent according to the ſtatute of R. 3. which 
operates ſub modo. Feoffments are the ancient conveyances of 
lands; but feoffments according to the ſtatute of 1 R. 3. are up- 


ſtarts and have not had continuance above 159 years. In caſe of. 
feoffments at the common law the feoffor ought ts be feiſ-d of the 


lands at the time of the feoffment, but if a feottment be according 
to the ſtatute of 1 R. 3. in ſuch caſe the feoffor need not be in 
poſſeſſion. Feotiments at the common law give away beth e/tates 
and rights, but feoffments by the ſtatute of R. 3. give the eſtates, 
but not the rights. In caſe of feoffment at the common lau, the 


feaffee is in, in the per, viz. by the feoffor; but in caſe of feoff- 
ments by the ſtatute of R. 3. the feoffees are in, in the poſt, viz. 


by the firſt feoffees. So a fcoffment by ceſty que uſe by force of 
the ftatute of 1 R. 3. will not faſten upon any thing but what 
the ſtatute requires. Godb. 318. Arg. Paich. 21 Jac. in caſe of 
the Ld. Sheffield v. Ratcliff. — cites 5 H. 7. 5. 21 H. 7. 25. 


(B) Livery. In what Caſes, | and of what T. Pings] 
a Livery is Neceſſary, Upon what Convey- 
ance, | | | 


But if he $f FJ = SSE E for life may ſurrender to him in reverſion, with- 


grants ts mm 
in owory ron 


out making any livery. 44 Aſſ. 3. Curia. ] 


daring che lite of the I:ffor rendering rent during his life, this leaſe is not good without livery, Ani. 
33- pl. 81. Paſch. 3 Eliz. Browa v. King. 


2 Sal k. £20, 
By Hoit 


Ch. J. 


[2. By exchange a ſranktenement may paſs without livery. Co. 

Litt. 1. 49.] | | 

[3. If a haiſe or land appertains to an office, this may paſs by 
grant of the office without livery. Co. Litt. 49. | 

[4. If a houſe or chamber appertains to a corody, it may pals by 

grant of a corody without livery, Co. Litt. 49.) Fo 
bY 


Feoffment, | 4 169 


83 8 may, by crftom be ſurrendered without livery. Co. 


Litt. 49. 2 


6. It was held by al! the juſti ces in the E xchequer chamber, that 
if the Kg ma, ee ment of the land, which he hath by the dutchy 7 of 
Lancafler, in fee, or for afes he mu make livery as Well as a comp 


mon perſon, if it be nat / the 


lands within the county palatine ; ; for 


they paſs by letters patents of the dutchy without livery ; but a 
leate for years of them, or of other lands ought to be by deed, quod 
nota bene, and oe re if the act of 1 E. 4. which annexed it to the 


pl. 51. cites 28 Ex 4. 00. 


7. If a man makes feoffinent to the king by deed, it is 


without livery, if he iure the 


king and his heirs, kings, was remembered. Br. Feoffment de terre. 


good 


deed, otherwiſe not, quod nota ; for 


the king cannot take but by matter ot record. Br. Feottment de 


terre, pl. 69. cites 29 H. 8 

8. If a deed be inrolled in I. 
law, but not as a fine with proc 
requitite upon ſuch deed ; and 


endon, it binds as a ſine at cemmon 
lamations; and livery of ſeiſin is not | 
it is diſcontinuance without hvery [ 170 ] 


and becauſe the cuſtom there is ſaved by diverſe acts oi parliaments, 
it ſnall bind as a fine. Br. Fines, pl. 110. Cites 31 H. 8. 


9. Gift of land, rectory, and 


tythes in fee and no livery made, the 


tythes do not pals ; though words of grant will paſs them without 


O 


livery. Mo. 496. Arg. cites Paſe. 24 Eliz. Boſome's caſe, 


10. Leſjce for years leaſes fi for life without livery ; the term ſhall 


pals. Mo. 423. Paſch. 37 Eli 


iz. Buckler v. Harvey. 


II. A. is le//ie at will, leſſor leaſes to A. for years, remainder to So a gift in 


B. in fee; it is good though 
chunterdails livery. D. 269. 


, pet 4 . x Fett , Se. is 
no livery be made; tor . poſſefron the leflee 
D. Marg. oh 20. cites li aſch. 38 at Well. Or 


Elz. C B. Coo! DOE Vs Cala: nbil. my nant at 
4 


ie good u ithout livery of feifin, becai 
ey and Peamond J. Noy 5H, Cooper 


Paſch, 3 & 4 P. and M. Lirchacld (Bp. 


12. Grant by deed of a!/ my 


Fer ants 
iſe of the poſſeſſion which countervails livery, ber Walm- 
Ve Columbell.— cue; D. 61.— D. 145. b. pl. 65. 
) v. Fiſher. 


trees growing within my manor J 1 


to A. and his heirs; A. thail have inheritance in them without li- 


very and ſeiſin. 11 Rep. 49. b. Mich. 12 Jac. in Liford's caſe, 


13. Inheritance in land ma 


y be granted without very, though 


the land irlelf cannot, as womens terre per Morton, J. cites 17. E. 
4. 6. and Fitzh. t ere 55. And Windham, J. ſaid, that ſo may 


trees, which are an inheritanc 
Car. 2. in caſe of ſemmot v. C 
14. A. ſciſcd in fee of a fr 
B. and C. conveyed the ſame 
ture of a feoffment without 1: 


truſt paſſed though the deed wa 


was ſufficient to declare the 2 


e in the land. Lev. 171. Trin. 17 
J! Oly. 

gate, and hav ing two daughters 
to B. and her heirs by deed i yo na- 

very and ſeiſin; and held that the 
$ not executed by livery, and that it 

ime, which as the law then ſtood 


might be declared by parol. N. Ch. R. 86, Cranburn v. Dal- 


mahoy. 
15. Where grants are a 


r life or lives 7; purſuance of a 


power, livery and ſeiſin is not nece fey: becaule it is only che ex- 
ecution of an authority. As in Caie of leaſes tor 3 lives. made by 
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| 0 | 
bare tenant for life who has ſucn power; and ſo of a {ale of land b. 
executors by virtue of the will, 12 Mod. 201. per Holt Ch. J. 
in delivering the opinion of the Court. I'rin. 10 W. 3. in the caſe 
of Saunders v. Owen. 


(B. 2) What amounts to a Feoffment. 


Leaſe o for 1. Leaſe and releafe countervailes a feoffment, Br. Feoffment de 
er tees, pl. 5. cites 44 E. 3. 3. Leaſe for years and releaſe is 
to leſſee i= good feoftment, becauſe tranktenement pailes by the releaſe, per 
fee u. in a Culpepper ſaid to have becn ſo adjudged, per Belknap. But Cul— 
as bo pepper ſaid, if it was of a grant of a reverſion after the death of te- 
2Feotfment, nant for life, it would be otherwiſe, as he thought, 11H. 4. 33. 
per Ftzu. a. b.— Br. Feoftinent de terres, pl. 10. S. C. adds, that it would be 


Contra to otherwiſe, if it be With warranty, 
Ingham. 


Bu it ſeems that leaſe for f., and releaſe in for, ccuuter vaili a ſeoffment, but is not a feoTment in 


fact; for the fee and franktenement do not go wr fat as in caſu ſupra, Br. Feotfment de 
terres, pl. 30. cites 31 All. 25.—In formedon, the tent ia doen grants his te 1 WAN, 
and after he in reverfon releaſes to bim in fee; this is no fcoflment, and yet thus countervails feotf- 
ment; but if the iſſue be taken, if the heir enfeoffed him, this is no feoifrient : quod Caveat 
placitand. Br. Feoftment de terre, pl. 44. cites 5 E. 4. 5-——* Ibid. pl. 55. cites 21 H. 6. 8. 


Per Paſton. Co. Litt. 207. a. 


For Frank- 2. Releaſe to diſſeiſor is extinguiſhment of the action and right, 
emen and not a feoffment. Br. Feoffment de terres, pl. 10. cites 11 
WIII noc 1 . . . 4 
paſ- bya H. 4. 33. per Hankford. And per Thirning, feoftment is, where 
relcate. there is a tranſmutation of poſſeſſion from one to another, which 
ee there is not upon a releaſe by diſſeiſee to diſſeiſor. Ibid, 
21 H. 6.8. Per Paſton. 

3. A. made a feoffment to the uſe of himſelf in tail, remainder to 


B. his ſon in tail. A. died. B. entered, and by indenture bar- 


[ 171 ] gained and f:i4 (without any words of dedi & conceſh) the lands to 


the uſe of J. S. in fee, and the indenture was a letter of attorney 
to make /ivery which was made accordingly. J. S. by the ſaid in- 
denture covenanted, that if B. before ſuch a day paid 405. then J. 8. 
and his heirs would ſtand ſeiſed, &c. to the uſe of B. and his 
heirs ; and if B. did not pay, &c. then if the faid F. S. did nat pay to 
the ſaid B. within four days after, 10/7. that 7. S. and his heirs 
ſhould thencefarth be ſeiſed to the uſe of the jaid B. and his heirs, &c. 
and B. covenanted further, to make ſuch further aſſurance, as the 
counſel of B. ſhould adviſe ; bth failed of payment ; B. levied a fine to 
J. S. without any conſideration ; it was adj udged a good feo ment 
well executed by the livery, notwithſtanding the words of bargain 


and ſale only, and that the covenant to be leiſed to the new uſes 
conditionally upon payment and non-payment being in one and the 


ſame deed, ſhould raiſe the uſe upon the contingency according to 
the limitation of it. Trin. 26 Eliz. B. R. Le. 25. Benicombe v. 


Parker. | 
4. Where one, who hath a freehald in poſſeſſion, levies a fine 
come ceo, &c, this enures as a feoffment with livery on record; avs 
; W. ere 


ay t3 
heirs 
Kc. 
s the 
ine to 
ment 
rgain 
* 


d the 


g to 
be v. 


hne 
4 but 
where 


him. Pl. C. 3. b. Baſſet and Morgan v. Manxell, alias Manxell's cafe. 


would not make a remtter in prejudice of a third perſon, as it ſeems. Ibid, 


Feoffment, F | 1 71 


where he hath but a reveyſion or remainder, it enures only as a 


grant thereof without tort preſumed or done to the poſſeſſion of a 
{tranger, who hath the freehold. Arg. Mo. fol. 629. 

5. A. ſeiſed in fee enfeoffed B. his ſon in fee, to the uſe of the ſaid D. 358. pl. 
A. for life, and after to the uſe of B. in fee; and after this to the 5 5 
intent that A. ſhould be able to make a leaſe to B. for C0 years; pl. 288. x 
B. without any writing feoffavit dictum A. de tenementis prædictis Patch. r7 
habend. eidem A. & hæredibus ſuis. The court held the feoffment El. S. C. 
good, and in this is implied, that A. ſhall have the land to him and | 
his heirs for the uſe intended. And. 51. pl. 126. Lancaftel v. 

Aller. | | 
6. A bargain and ſale was made to J. S. and his heirs by deed in- But fame 
dented but not inrolled, and the bargainor made {very of the land, e with. 
ſecundum formam chartz, &. This was held a good feofment. 10 cer 


not of any 
2. And, 68. Denton's caſe. force to 


| make the 
land to paſs; but the inro;ment may -//- the feoffor to ſay not his deed, Agreed per omnes. 
Peph. 8. Gibbons v. Maltyard and Martin, Trin. 26 Eliz. B. R. S. P. Le. 2 5. Benicomb v. 
Parker, | | 


(B. 3) Void; what ſhall be ſaid a void Feoffment. 


1. I K. 2. 9. Every gift of feoffment of lands made by fraud, or The pream- 


: Fe ' 53 1 : © ble recites 
maintenance ſhall be void, and the diſſiiſee ( nottwithſtanding ſuch alie- fas eee 


. - n, . 

nation) ſhall recover againſt the fart a:{feifor both his lands and double people, hay- 
damages; provided he commence his ſuit within a year after the diſſei- ing right 

ſon, and that ſuch ferffor be then pernor of the profits. wn gg 
and tenements, are wrongfully delayed of their rights and actions, by gifts and feoffments made, 
Sc. and alſo recites that many diſſeiſe others, and made feotfment to perſons unknown, &c. And 
ordains and enacts, that the diiteifees ſhall have their recoveries againſt the diſſeiſors who are 
pernors of the profits, (which is as much as to ſay, that they are ceſties que uſe,) ſo that they 


_ commence their ſuit within a year after the diſfeiſin done. And ſo the preamble declares, that 


the miſchiefs, which the makers of the act intended to remedy, was to thoſe who had right and 
juſt title, or were diſſciſed; and the purview gives the remedy only te diffei/cer, and ſ it muff be a 
difſ)-1/in in fa, and after this uſe made; in which caſe remedy is given to ſuch diſſeiſee againſt 
ceſty que uſe, and a recovery again him ſhall bind him and the feoffees; and ſo this act makes 
no other but ceſty que uſe able to loſe the lan of the feotfees in a feint action brought againſt 
By this ſtatute, feotf- 
ments made to great men for maintenance, are declared g; but this is a; 7 ®* ſtrang-r :, but not 


between the feoffer and ſroffee. Br. Feotfment de terre, pl. r. cites 28 H. 8. 23. per Fitzherbert. 


S. P. and that ſtrangers ſhall have a:tion againſt the pernor of the profits. Ibid. pl. 19. 
cites it as held by Fitz- James Ch. I. and Eugenfield |. and divers others. And ſuch feoffment 
* Co. Litt. 


369.— Hawk. pl. C. 263. f. 3. 


2. Where baron and feme being ceſty que uſe in right of his wife, [ 172 
make a feoffment, and the baron dies; this feoffment is not void ab | 7 ] | 
initio, but is now determined. Br. Feoffment de terres, pl. I. cites 


27 H. 8. 23. Per Fitzh. 5 


3. A feoffment by a feme of a jointure made by her firſt baron 
in poſſeſſion, or in uſe, is void by the ſtatute of 11 H. 7. as to the 
heir, but not as to all, Per Fitzh, Br. Feoffment de terres, pl. I. 
eites 27 H. 8. 23. : | 


(B. 4) Good, 
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'® 


(B. 4) Good, In what Caſes a Feoffment may be 
good, where a Grant is not good. 


1. If a grant be made to B. by the name of Knight, where B. is no 
K:ight, it is a void grant. But contra of ſuch deed of feoftment, 
by reaſon of the {very of ſeiſin. Per Rolf and the beſt opinion. 
Br. Grants, pl. 50. cites 4. H. 6. 1. | 5 


[See Grant (D).] 


(C) Of what Things it may be made. 


[ I. A Feoffment cannot be made of zncorporate things; becauſe 
no livery can be of them. Co. Litt. 49.] 

Contra. It {2, A feoffment cannot be made of ar advuſon in groſs ; becauſe 
may be of no livery can be of it. Contra 11 H. 6. 4.] 
an acyvows 

fon, &y tiv:ry the door of the church. Inf. (Y) pl. 1. cites 43 E. 3. 1. b. See () pl. 3. 
DAXNEL v. HopGsov. —S, P. Br. Grauts, pl. 18. cites 43 E. 3. 1. It may be. Br. Feott- 
ment de terres, pl. 49. cites 20 E. 4. 15. per Fairfax. Arg. Bridgm. 95. 


3. A feoffment and livery may be made in an upper chamber ; 


Br. Fenff- 


ment de for a man may have an inheritance in it, and it is corporeal. Co. 


wn Lit. 8. b.] 
79 Cites 5. : 
H. 7. 9. accordingly. But cites 21 f. 6. Contra. 
4. Feoffment by tenart in common is good of his moicty, though 
undivided, and not in ſeveralty. Br. Feoffnient de terres, pl. 75. 
5. No livery can be made of a running water, becauſe it is fugi- 
tive. Secus of water in a /landing pool, 4 Le. 238. pl. 385. Mich. 
6 Jac. B. R. Anon. | | 
6. Livery cannot be of a reverſian. Arg. Bridgm. 96. 


(C. 2) What amounts to a Livery upon the Land, 
ST or in Law, 


g Rep. 137, I. If words may amount to a livery within view, much more it 


b. 135. ſhall upon the land, as I am content you ſhall enjoy this land, &c. ac- 


Lade Eats, cording to the deed, Sc. Co. Litt. 48. a. 
2. But bare delivering the decd upon the land amounts to no livery 


Cro. E. 432. | f ö 
Starpv. of the land; for it has another operation, (viz.) to take effect as 


ee a deed. But if he deliver the deed on the land in name ef ſeijin of 
. 33 3 all the lands contained in the deed; this is a good livery. Co. Litt. 
KOUGH- 48. a. | 


Go0OY's 
caſe. Per Porham. Ch. J. Popli. 49. in caſe of Collard v. Collard. 


3. 8. 


22 


(1 


ls 


82 


Feoffſment. 1772 


3. So delivery of any thing upon the land in the name of ſeiſin Pee oy 
. tne feudiſts 


of that land, though it be nothing concerning the land, as a ring of is called, 


gold, is good. Co. Litt. 48. a. ſays that it had been to refolyed by , en 
all the judges. | Ooimpropriz. 


Spelm. 
Gloſs. Verb. Feofare. 9 Rep. 133. Thoroughgood's cafe. 


4. Exchange amounts to a livery. Co. Litt. 51. h. 

5. If a feoffment be f diverſe lands, and an houſe, in which the [ 173 ] 
feoffor dwells, and delivers the froſſment in the hovje, but ſays Where 2 
nothing of the land; yet it is ood tor all. For they having an in- tenants in 
tent to give and take livery it is a good feoftment; for they aſ- camimon, * 
ſembled there for that purpoſe. Cro. E. 142. Ir. 31 Eliz. C. B. e ee 
MILIs v. SNOWBALL,—Ow. 44. S. C. is good livery if feoffor partition 
intended to make livery.— But Le: 207. ſtates this caſe thus; if a within the 
feoffment be of a Hui, and the deed is delivered in the hare without wa eh 
other circumitance, the ſame does not amount to a livery of ſeitin. and land by 
But if he 4zes any att, by which the intent of feoltor appears, that barol with- 
the feoffee thould have livery of ſeiſin; as if the parti's go of pur- e, lee I 
100 ts the place intended to pals, to the intent the deed may be de- th tongh 
ivered in that kind; it amounts to a livery. Le. 207. XIills v. it might 
Snowball. FD”. Bo <a 
the land, becauſe it would have amounted to a liyery in law ; vet not being foun!! that the TY 
was within vie, it could not amount to a livery in lac. Ero. E. gg. Patch, 30 Eliz. Docton v. 
Prielt. | 

6. If A. makes a deed of feoffment of land, and delivers the so where 
deed, and ſays no more but, tate and enjiy the land, or tate the lan  feofor 
accarding to the deed, or ſuch words which amount to a livery, when „ © 
he delivers the deed nothing patleth; for the law requires more /.// 6. 
ceremony than the delivery of the d-ed on the land. Cro. J. 59. se- 
Vaughan v. Iloldes. 5 5 
you made. This is not a good livery ; for there is no intent exprefied; either by words or cir- 
cumſtances, to make hvery, But rather import an attent and promite to do a future act. Ley. 3» 


Hill. 6 Jac. Maund's caſe. 


(D) Feoffment. By what Name a Feoitment may 
be made of the Thing. 


II. A Tliuſe may pals by a deed of feofiment, which makes men- 
| tion only of a curtelage. 13 H. 4. 10. 6. Dubitatur. }] 
[2. A feoftment may be of a manor by tie name of a #1night's fee. 
17 E. | | | 
Z. It a man /zijcd of a manor leafes parcel of the demiſues for life, Fol. 2. 


and after makes feoffinent of the manor to which the lee, and tag 


tenants of the manor attern. The rever/;5u of this land fo leaſed 
for life, ſhall pats by this; becauſe it is parcel of the manor, Mich, 
5 D y q 


15 Ja. B. R. between Boxe and Palmer per Houghton.] 


4. If a manor be Fnoton omly by the name of Sarret, and he, who 
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173 Feoffment. 


is ſciſed of this mayor, makes deed of feoffinent by the name of Hercit, 
and delivers ſe:fin ſecunduni formam chartæ; the manor ſhall paſs 
by it. For the making delivery ſecundum formam chartz, refers to 
the eſtate, and not to the name. MI. 40 and 41 El. B. R. 26. By 
2. between Ewer and Heidon. ] | 

See Grant  [5. If a man by deed grants veſturam to another and his heirs, 

(F. 2) and mates livery ſecundum formam chartæ he ſhall have by this veſ- 
turam terræ, viz. the corn, graſe, underwoed, feweepage, and ſuch 

See Tref- like, and he ſhall have action “ quare clauſum fregit. Co. Litt. 

pais (H). 4 3 | 7 8 

See Grant [6. But in this cafe he ſhall not have the ſoile by this grant; be- 

(P:2)—E cauſe he has by this but a particular right in the land. F 

mfr he ſhall not have the houſes, tumber-trees, mines and other real thing 

© 3 trees, Mine er red thin 
parce! of the inheritance. Co. Litt. 4. b.] 


the ſeil, for 
the luvery 
cannot en- 
buge the Grant. Co. Litt. 4. b. 
1 174 ] [7. Sy it is of grant of herhage of land, the fo:le ſhall not pals, 
See Gian but he ſhall have only a particular intereſt ; but ſhall have * treſ- 
(P. 2) paſs quare clauſum fregit. Co. Litt. 4. b.] 
See Trei- [d. It a man by deed grants ſeparalem piſchariam in a river, and 
Pate Honli. makes livery ſecundum formam chartæ, the ile ſhall not paſs by 
it, nor the water, For it the river becomes dry, the grantor may 
take the benefit of the ſoile. Co. Litt. 4. b.] | 
[9. So if a man grants aguam ſuam; the ſaile does not paſs, but 
the /7/her; within the water ſhall paſs. Co. Litt. 4. b.] | 
[I. But if a man by deed grants the profits of his land, an 
makes livery ſecundum formam charts, the jai/e ſhall paſs. Co. 
n : | 
[II. By the grant of 69:i{gury of fait, the ſoile will paſs. Co. 
Lit. 4. b.] | | 
And he mae {12+ If a man grants to another to dig turves in his land, and 
bring a to carry them at his will and pleaſure, the land ſhall not paſs; be- 
1 cauſe he has granted only parcel of the profit. Co. Litt. 4. b.] 
. but be cannot bring 
5 All. 9. 


ailiſc of the ſoile. Er. Feoffment de terres, pl. 21. cites 


13. Scire facias upon @ fine of certain lands, the tenant pleaded a 
ferffment by the anceſtor of the plaintiff with warranty of the fame 
land, by name of the manor of D. where in fact the land is no manor, 
and yet a good plea by judgment, by reaſon of the livery of ſeiſin of 
the ſame land. Br, Sci. fa. pl. 200. cites 22 H. b. 39. 

14. If a man has a manor in the county of M. and land is held e 
the manor which lies in the county of S. By grant of the manor wit 
the appurtenances in the county of N. the ſervices of the land in the 
other county ſhall paſs ; and by livery of the manor made in the one 
county, the ſervices of the land in the other county ſhall paſs, Br. 


Grants, pl. 32. cites 21 E. 3. 18. : : 
Cro. E. 15. If a man has a moveable eftate of inheritance in 13 acres parcel 


Nich. fa nead:w of 80 acres, the charter of feoffment ought to be generally 


4 _ R. F 13 acres, lying within the meadoto of 80 acres, without bounding 
Weldenv. or deſcribing of it in certainty ; and /ivery may be of the 13 _ 
. altattt 


or by this 


cite 


4 a 
ume 
nor, 
1 of 


; the 
one 


Br. 


arcel 
rally 
ding 
acres 
latted 


bas nothing in it, yet it is a good feoffment. 42 E. 3. 12. b.] 


Feoltment. 174 
allotted to the feiſſor for the year, ſecundum formara chartæ, and this Bridgiva- 
is good livery to paſs the content of 13 acres in what place ſocver W 
it lies in that meadow. Co. Litt. 48. b. 


* 


(E) What Perſons may make Fegſinent or} Livery 
of Seiſin, and to whom. | 7n Reſpect of Incapacity 
in the Perſon.] 


i. I F infant makes feoffment, and mabes livery himpelf; it is a good It is only 
feoffment until it be defeated. _ 42 E. 3. 12. b. g H. 6.5.] 


n. Br, 
Feoffment 


de terres, pl. 4*. cites 15 E. 4. pl. 27, —Þr. Coverture, pl. 1. cites 26 Hes. 2. 


E. 4 
[2. And it is not material of what age the infant is at the making 


of the feoftment; for whether he be within age of diſcretion, viz, - 


of 5 or 7 years, or beyond the age of diſcretion, viz. 15 or more, 
his feoffment is not void. 9 H. 6. 6. b.) 
7 E , . - 

[Z. If a man de non ſanæ memories makes fcoſtment and [ivery Br. Entry 

himſelf, it is not void. Contra 9 H. 6, 6.] Cong. pl. 
3 ; ; | a 105. cites y 

II. 4. 12.—— All his acts in pais are void, except his fcoffments, and livery, and ſeiſin, and thaſe 
are only voidable. The reaſon is becauſe of the reſpect the }aw gives to a feotiment on the ac- 
count of its ſolemnity in the tranfmmtation of a freehold, And the wit de nan can pt mentity 
which ſays“ dæmiſit, muſt be underſtood of a feoffment or a fine. Thoſe being the ancient and 
only conveyances at that tune. Per Hol:, Hill. 9 W. 3. B. K. 2 Salk. 427. in caſe of Thompſon 


v. Leachi. 5 *[ 175 ] 
[4. But if he makes livery by attorney, it is void. 7 H. 4. 5. See Faits 


14.1. (A) pl. 3. 
b. 12 ] _ | — r. 
Feoffment de terre, pl. S. cites 7. H. 4. 5. lIdbid. pl. 9. cites 7 H. 4. 12.———e[bid. pl. 43. 
cites 18 E. 4. 27. 


[5. If a man makes feoffment by dure, it is not void. Contra It is only 
9 H. 6. 3. b.] 3 voidable. 


Br. Feott- 
ment de terres, pl. 48. cites 13 E. 4. 27. 


[. If baron and feme are jointenants, and baron makes feoffment h though 
and very, the feme being upon the land, and diſagreeing ts it, yet it is a married 
good. 21 E. 3.6. b. pes an 
S. © 3 ] : fried in hy 
ern right with her huſband, yet /ivery and ſeifin made by ber alone, without the a en of her buf 
Sans is void; inſomuch that her huſband and ſhe may have an ate, notwithſtanding ſuch livery 
01 leiſin, if the huſband be ſeiſed of the freche d in the right of lus wife ; 647 in ſuch cafe, if he 
was /eifed in bis own r1ght, then, not withſtanding ſuch livery of ſeiſin made by the wife, he ſhait 
have an aMſe in his own name, &c. Perk. ſ. 186. | 


7. If 4 join in a feoffment, whereof one only is ſciſed of the land, Br. Feoff- 
yet it is a good feoffment. 42 E. 3. 12. b.] N ment dever- 
[8. If in / ant ſeiſed of land, joins in feoffment with a ftranger, who cans 
9. Feoffment by one deaf and dumb is not good; for if he makes See Faiu 
livery himſelf it is voidable, as it ſeems; like feoffment of an infant, (A). 
or one non ſanæ memoriæ. If it be by letter of attorney, it feems a 
di ſciſin. Quære. Br. Feoffment de terre, pl. 7, cites 2 H. 4. 8. 
: 10. He, 
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the grantee cannot take livery of ſciſin of the fame land; becaufe 


Feofrment. 


To. He, whofis outlawed i» aim perſonal, and office is found, 


that he was ſeiſed of ſuch land the day of the outlawry, may mat; 
feoffinent of his land well enough; for the king is not ſciſed. Br. 
Otice Devant, &c. pl. 2. cites 9 H. 6. 20. 

11. The king cannot be infeoffed without deed iurolled; for no 
livery can be made to him. Br. Office devant, &c. pl. 41. cites 5 
4.8. 5 

12. There are ſcuꝛe perſons, who may mate livery of ſeiſin i their 
exwn right, and alis as ſervants to others + and forme cannot make li- 
very of ſeiſin in their own right, but as ſervants unto others they 
may. And ſome may make hvery of fetiin /y Ihe mi des in ther 
ewn right unto ſonie perfons, and unto others they cannot; and „ue 
Hall maze livery ot teiin, and take by the ſame livery, &c. Perk, 
8. 183. | 

I3. Au juch ferfns, as may grant by themſelves, may mate livery 
of ſciſin 7 emfefucs, VIZ. in their own right, and as fervants unt 


others, in the fame manner and form, as they may grant, &c. Mu- 


tatis mutandis, &c. Perk. S. 184. D 
14. If a man enfe:fs a married woman, and mates letter of attor- 
ey unto the huſband to maße livery of ſeiſin according to the deed, 
and he makes livery of feiſin accordingly, it is àa good feottment; 
for the Hu¹ſbend is but a maus to convey the freehold to the wife; 


for by this act done, no frechoid doth paſs from the perſon, e. 


Perk. S. 199. | 
15. Livery ts a corporation is not good, unleſs it be executed ) 


Kiter of attorney. Admitted 14 Jac. B. R. Cro. J. 411. in caſe of 
Ipſwich bailitts v. Martin and Parker. 


[ See (R. 2)} 


(E. 2) What Perion may make Livery, and to 
whom; In Reſpect of Hſtate. 


1. If a man leaſes land for life, and the leſce thereof enferffs a 
ranger, and makes a letter of attorney unto his leſſor to make livery 
of ſeiſin accordingly, and he makes livery; in this caſe it hath bcen 
ſaid by ſome perſons, that the leſſor might enter upon the feoſtee 
for a forfeiture, notwithſtanding the livery of ſeiſin made by him- | 
ſelf; for they ſay that the fe:ffee trek nothing by him; for the leſtior 
had nothing to do upon tre land, if not to ſee whether waſt were 
done, and to diſtrain for his rent and ſervices, if they were behind. 
Perk. S. 200. 

2. If A. and B. jointenants in fee, leaſe to C. for life, and C. grants 
his eftlate to B. ſome think that this ſhall enure by way of fur- 

render; becauſe every of the leſſors is ſeiſed of the whole, and of 
the whole reverſion; and the grant of the eſtate of the particular 
tenant cannot take eſfect by way of grant, without livery of ſeiſin ; and 
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de hath the reverſion in fee of the whole land Hh him immediate 
to the fame particular eſtate, and in his own right. Perk. ſ. 82. 

3. Diſſeiſſsr cannot infeoff di/ſe;Jee by matter in fact; becauſe the 
entry of diſleiſee is lawful upon him, &c. Perk. 8. 197. 

4. If Feoffrment be made to the uſe of W. N. for life, and after, 
to the uſe of 7. S. and his heirs, there ceſty que uſe in remainder 
or reverſion may ſell the remainder or reverſion in the life of W. 


N. but he cannot make feoffment till after his death. Br. Feoff- 


ments al. Uſes, pl. 44. cites 25 H. 8. | 

5. A. grants leaſe to commence at Mich. to B. remainder in fee C. 
Though A. makes livery and ſeiſin to B. yet the livery and ſeiſin, 
and the remainder ſhall be v9:d, becauſe he has no preſent eſtate to 
which the livery may be annexed, nor on which it can reſt in the 
mean time. Arg. Pl. C. 156. Paſch. 3 Mar. I. in cafe of Throg- 
morton v. Tracy—cites Litt. 12,—See And. 8. Okeden v. 
Sands. 3 | 

6. A, leaſes to B. for years, the remainder t the right heirs of the 
ſaid B. and makes livery; the remainder is void; becauſe there is 
nct any perſon in efle, who can take by the livery preſently; and 
every livery ought to have its operation preſently ; but where a leaſe is 
made 10 B. for life, the remainder t9 his right heirs; there he has a 
fee executed; and it ſhall not be in abeyance; for there he takes 
the freehold by the livery. per Dyer and Manwood. Mich. 19 
Eliz. Le . 567. Anon. | 

7. Cy que uſe before the, ſtatute of 27 H. 8. of divers lands by 
ſeveral conveyances, the ule of ſome being raiſed upon recovery, of 
ſome upon tine, and of ſome upon feottment; and he made a feoff- 
mnt of all theie lands by deed, with a letter of attorney to make li- 
very; the attorney entered into part of the land, and made livery 
in the name of the whole; and it was agreed by all the juſtices, 
that the lands patled, notwithſtanding in other's poſſeſſion, viz. 
other feoftees. Cited by Dyer. 20 Eliz. C. B. Le. 265. in Brace- 
bridge's caſe, as Kellet's calc. _— 7 

8. Feme was de uiſee for 39 years of the occupation and profits of a 


term, if ſhe ſhould jo long live à widoiy, and after her widowhood, the 


reſidue of the term in the leaſe to go to B. his fon, The teme en- 
tered, and afterwards reverſaner by indenture deat, conceſſit, Se. 
totum illud tenementum, &c. fe the fine and her heirs. It was re- 
ſolved, that a e for years in p9/ſefſion may take a feoffment, although 
it be by deed, and may tate {fyery after the delivery of the deed, al- 
though the leſſee may take the deed by way of confirmation, and 
then the livery is but ſrpluſage and void. Trin. 28 Eliz. C. B. 
Ow. 6, 7. Haverington's caſe. 


Bendl. 12 
pl. 10. S. C. 
— And. 28. 
pl. 69. 8. C. 


This caſe is 
in other 
books call. 
ed hy the 
name of 
IIA INᷓ G. 
oN v. Ri- 
PER, and 
HAMINGs 
TON Ve 
R1ci- 
ARDS, and 
Ru DVA RU 
v. HAN 


NING TON, but the point ſomething varying, they are not here cited, 


9. Difſeiſee cannot mate feoffment, though to the diſſeiſor by 
2greement. Goldſb. 25. in pl. 6. Trin. 28 Eliz. 


3. P. per 
Ander ſon. 
Owen 1. 


Leonard v. Stephens. 


10. A. leſſee for years, remainder to B. in tail, remainder over. 
A. inſeoffed J. S. and made a letter of attorney to V. R. to enter 
F £2 


Vor. XIII. | into 


[ 177 ] 
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| Panion, &C, Ideo. Quazre. Perk. S. 197. 


* See Falts (B). — Grants (B). ] 
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12 w_ into the lands and ſea! the feoffment, and deliver it in his name, 79 

. uſe of B. and his heirs. B. made letter of attorney to C. to 

Hill. zs enter in his name, who entered accordingly. This was held a 

. good feoff ment, though h A. and the attorney were diſſeiſors. For 

it is good between the feoffor and the feoffec. For the remainder 

man by the feoftment, and entry, is remitted, and the term gone, 

the freehold having come to it. alen Trin. 30 Eliz, 
Mounſon v. Weſt. 

11. If ee for 10 ge Y makes a leaf fer 1 year to reverſioner , 

there he in reverſion, who has the land for a year, may make a 


feoffment to the leſſee for 10 years and it is good, per Clench, ; 
41 Eliz. Trin. B. R. Ow. 66. in cafe of Knotts v. Everſtcad. ; 
12. A. leffee for years, remainder to B. for liſe, remainder to C. 
and C. erfeoffed A. by deed, and made livery. Ihe conveyance was t 
held void; for it could not work by livery to the tenant for years, 8 
who was in paſſeſen before, Arg. Vent. 360. Hill. 33 and 34 Car. 
2. in caſe of Moor v. Pitt. | 
® Perk. S. 13. Same perſons may male livery to ſome, who cannot do it 2; 
— <=" others, who yet may take by livery from others. 45} it one * n 
Feoffn:ert Jointenant makes feoffment to the ether ; this cannot be a good b. 
de terres, deed at common law; for; he cannot make livery and ſciſin, be- 
= - ces cauſe the other is joint! ly ſeiſed with him. Yet this deed fthall 
— enure by way of confirmation, and muſt be fo pleaded ; and not li- ne 
hath been terally as the decd is worded. 4 Mod. 150. Mich. 4 VV. and M. ur 
— — if B. R. in caſe of Barker and al. v. Lade. 
nants are in fee, and en lea/es 1 4 Rranger for years, the reminder for life, i 7 erarle, or fer to bi; e: art on, fec 
and her is mad: to the Ile for y-ars ; that this remainder is good ; but yet it ſcems not good; be- 54 
cauſ it had not been good, if livery had not been made to the leflee for years; ſo it appeareth, 


that the remainder ſhall paſs by the livery ; and one es cannot make liver: y to tis com- 


14. But if 2 ceparceners are, one of them may enfeoff the other 


of her part, or portion. Perk. S. 193. 
{ See (A. 4) pl. . (C). ] 


K) What Name [a Man] may . Fcoffinent 
951. 


N "i 7 Porter may make feoftment by the name of M. Fammij- 
Fol. 3 * worth. 14 H. 4. 35. b. 


Come 


ther 


gent 


um- 


;) To 
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(G) To what Perſon (*},—{ 1: Reſpect of Eſtate 


(TI land what 1s N ame / jucient of Feoffee 
3 may male feoffment 10 the other. 17 E. If me does 


(t). 
3. ah 1 = | | it by dedi & 


i + 
CONC Al, iT 


ſhall exure by © ati a vwilthout livery ; for it countervyailes remiſi & confirmayi. Br. Conf. 
mation, pl. 15. cites 10 E. 4 3. per Li:tleton. 


2. + One jointerant cannot make feolfnent to the cther; becauſe s. P. But 
he is ſeiſed of all before. Contra 32 E. Age. admitted per ſuch feoft- 
Shard. ] ment will 


enure “ 
con firatian. Br. Confirmation, pL 11. Cites 22 H. 6. 42, 43. per Shard. 


[3 1 A feoffment may be made to an abbet, or prior, by the [ 178] 
name 1 abbot or prior of ſuch a place, &c. without naming them 
by their names of baptiſm. 39 E. 3. 13. b.] 

4. t The ſame law is of a mayor, or dean. 39 E. 3. 13. B.] 

15 5. t If deed of feoffment be made 10 F. S. and letter of attor- Br. Grants, 
ney to make livery to J. S. capellano, he cannot make livery to J. S. Pl. 59: cites 
unleſs he be a chaplain. 4 H. 6. 1. ).] * . 

6. * Livery cannot be made to the 4:zg ; for he cannot be en- 
feoffed, but by deed inrolled of record. Br. Prerog. pl. 66. cites 
5 E. 4 7. he 


(H) By what Name the Feoffment may be made 
to is Feoffee. Name of Feoffee. ¶ Miſnamed]. 


{1, feoffment to J. S. militi, is good, though he be not a knight ; Br: Miſ- 
Ls noſmer, pl. 
becauſe it paſſes by the livery. 4 H. 6. 1. b.)] 18. cites 


2. A feoffment may be made to Julian, by name of Guilder or S. c. 
Gi/l, 29 Aſl. 16. 


3. If a feoftment be made to J. and A. his wife, where his 
_ name is A. ſhe ſhall take nothing by this feoffment. 3 


ye 4. But guære.] 
[ See Grants (D). 


(J) What Thing is neceſſary to perfect the . 
very, F coftment by Livery within the View. 


II. IF. 4 deed of feoffinent be m and livery within the 

view made, yet it is not 4 good feoffment, if the /eoffee does not 
enter into the land; for it is not executed before entry. 38 E. 3. 
11, b. admitted * Aft, 2. Co. Litt. 48. b.] 
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Feoffment, 


[2, When a livery is made within the view, if the feoffor, or feof 
Mars. pl. fee, dies before entry of the feoitee, it is void. Co. Litt. 48. b. 
10. Vent. . 


185. Arg. Br. Feoffment de terre, pl. 70. 


178 


D. 233.4 


[3. If a man makes a charter of ifeoffment, and makes livery 
within the view; and the 7eoffee dares not enter for fear of death, but 
claims it; this ſhall be good execution of the livery, and ſhall veſt 
the franktenement in him. Co. Litt. 48. b.] 


Br. Feoff- 4. In aſſiſe, it was found by verdict, that A. was ſeiſed in fee, 
oe pl. and made a deed of f:finent ts M. and ber heirs; and before livery 


terre, pl. 
11. Cites 
S. B.— 
Perk. 8. 
214. cites 


. 3. 8. 


A. marries M. and at the church des, extra terram, ſhewed her the 
land which was in ansther county, and delivered her the deed, and ſail 
f 7 7 * 2 
that he would that /be /hail bave the land ſecundum formam chartæ; 
and were married, and after they entered; and the baron, in the life 


wife; and M. died; and after the baron deviſed the land to J. 8. 
in fee, and died; and the iſſue of M. brought aſſiſe againſt the 
deviſee; and upon this matter he recovered by judgment; for the 
ſhewing of the land and their entry was taken inſtead of a livery, 
and the baron in his life did not difagree to it; and the deviſe was 
not taken for a diſagreement z and it is ſaid in the time of H. 8. that 
expreſs mention ſhall be made in the pleading, that the land 
was within the view. Br. Feoftment de terre, pl. 57. cites 38 
. b | 2 

5. Though the livery be made within view, yet the leaſe ſhall 
be pleaded. to be made where the land is; for it is no livery nor 
leaſe till the entry of leſſee, per Dyer and Weſton juſtices. D. 233. 
Marg. pl. 10. Mich. 6 and 7 Eliz. Aprice v. Rogers, —or Wir 
Walter Dennis's caſc. | 


[ 179] 


(K) What ſhall be ſaid an Execution, of the Li- 
y.. | 


For there is [I. JF a man makes, and delivers a feoffment t a feme at the 
no altera- | door of the monaſtery, and makes [very to her within the 


tion of the : 
; jet, and after takes her to wiſe, and after they both go from the 


eſtate con- 

lequent houſe to the ſame land; and the baren never aſter claimed any thing 
npoatn® in the land, but in right of the feme. This is an execution of the 
intermar- 


riaze. Arg. livery. For by this he agrees to the entry of the feme; or his 
Vent. 136. entry ſhall be an entry for the feme. 38 E. 3. * 12. Acjudged 38 
He ſhewed Aff, 2. Adjudger, ] 5 


Her the d | 
land after he had delivered her the deed, and ſaid he willed that ſhe ſhould have tliat land ac- 


core ing to the form of the deed ; after marriage ſhe entered, and he never diſagreed or claimed, 
but in her right. The wife died. The Baron deviſed the land. But though the /znd lay in an- 
ther coun y, yet in aſſiſe tie heir recovered againſt the dev . Br. Feotiment de terre, pl. 11. 
gites ® 25 E. 3. 12. 


„ Tiuis ſhould be 33 Eg. 11. b. 12. 


Mod gr. 

3 a ment to 7. S. and livery within view, and bid him enter; an 

Perus. after, before it was executed, married him. Reſolved that this li- 
3-Leve © | very 


3 


? 


time of M. his wife, claimed nothing, but in right of M. his 


2. A. and B. ſemes jointenants in fee; A. made a charter of feofi- - 
aud ma 


band, 
Name 9 
manor 


4. 


ef 


very 
, but 
veſt 


fee, 
very 
r the 
{ ſaid 
At; 
e life 
Des © 
3. 8. 
t the 
r the 
cry, 
1 
„ that 
> land 
es 38 


- ſhall 
ry nor 
. 233 
or Wir 


e Li- 


e at the 
hin the 
"om the 
y thing 

Of the 
Or h1s 


Iged 38 


t land ac- 
r claimed, 
/ lay in an- 
"Cy pl. 11. 


of feoft- 
ter; an 


t this li- 


very 


poſſeſſion, it is void. 
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very was well executed aſter marriage; for an intereſt paſied by the 34. Parſons 
livery within view, which cannot be countermanded. Hill. 23 and. 


24 Car. 2. B. R. Vent. 186. Parſons v. Perus. 


(K. 2) Livery to one, where it will ſerve for 
Others. 


1. If a man enferff5 4 by deed, and makes li very t9 the one in the Ibid. pl. 47. 
name of all, this is a good folfinent to all; but if a man enfeoffs 4 ces * 
without diet. and makes livery to the one in name of all; there it * 3 
veſts nothing but in him, that takes by the livery, per Choke, quod pl. 21. 
nota diverſity, quod nullus negavit. Br, Feoffinent de terre, pl. 

16. cites 15 E. 4. 18. pl. 72. S. P. cites temp. H. 8. 

2. Livery is not good to a mayor and commonalty, or other 
carporation, without deed to receive it by an att orney; but per | 
Keble a feoffment made to them, ard te anther is good without 4 
deed, if the other takes the livery; but Huſſey contr 1; for they ſhall 
be tenants in common by tlicir fy eral capaciti-s;z for which they 
ougit to have jeveral liveries of the ſeiſin. Br. F e de terre, 
pl. 41. Cites * Hh. 7. 9. 

3. If a fe ae is made 0 2, Haleud. one moicty ta one, and the 
her mo: ty 2 the other; this Operates 2s ic "*—_ convey Aulccs, and 
not as one; tor there muſt be 2 {iveries, becauſe there are teveral 

frceholds and livery to one ſo om es chad will not enure 
to the other, per Holt, Ch. j. Wais's Rep. 18, 19. Hill. 1700. in 
cale of Fither v. Wigg. | 


on Wha! t Poſſeſſion, or Eſtate, will inden the 
1 V. 
Liver 


| F a ſtatute merchant be extended, if feoffment be made by 
reverſioner and livery, the t-at by the flatute cantinuing in 

7 H. 4. 19. b]. 

2. So if reverſioner makes feoſfinent and lis ery without ouſting = _—_ 


or tne leffce for gears in Vio, „it is a void feoffment. 11 H. 4. Fol. 4. 

71. 19 H. 6. 56. 2 Afi. 1. adjudged. 5 Ail. 8. adjudged, Go — mon 

Lit. 48. b. P. 29 FL. 8. 33. 13. Contra 29 Al 60] — 
220 . 33. 


I. 13.—8. P. if the leiſee was neither ouſted nor attorned. Br. Feoffme nt, pl. 60. cites 2 Afl 


. . 
[Z. $5 if a man be (cifed of a mancr in l fe fer years, a and makes [ 180 ] 
fer ment of this ani of anther manor a ne is ſeiſed 77 his | 
bands in the ſame county, and mates {ivery in that not in leaſe, in the 
name of bith, without ouſting the termor of the other manor ;z this 
manor ſha!l not paſs by it. 11 H. 4: 
4. If a man has 2 /eſces by jet rat leaſos of land in one ci, D. 18. pl. 

and makes feoftment of all, and e livery upon the land r, 

P 3 of in cate of a 


180 * Feofiment, 


leaſe of 2 of the leſſees, ouſting him in the name of the whole; nothing paſſes 


| ayers of the other leaſe. D. 28 H. 8. 18. 106.] 


! 


effi; ef B. and C. and a letter of attorney to make livery ; if B. and C. are tenants for vears or. 


life, the delivery of the 2d houſe is void; but if B. and C. are tenants at will, the delivery is good 
for both, Paſch. 32 Eliz. B. R. Cro. E. 181. Williams v. Aſh et Aſh. | 
[$5. But in the ſaid caſe otherwile it is of a tenant at will; becauſe 
this determines the will, and both paſs. D. 28 H. 8. 18. 106.] 
2. [. If ee for life be, the reverſion over; and he in reverſion 


and M. a ET. : : : 
B. R. Swift Void feoffment. 5 Ail. 11. adjudged. 2 E. 3. 31. adjudged. As 


v. Heath. if he makes feoffment and livery, a ſeme covert leſſee for life con- 


tinuing in poiſefſion; it is void. 5 All. x1. adjudged.) 
Br. Feoff. [7. If he in reverſion or remainder males feofinent and livery, 
ment pl in the abſence of the leſſee for life or years, who never attorn or aſſent 
8 E. 1 and to it after, vet this is a good feoftnent. D. 17 El. 340.] 


Fi:zh. Afiſe. 4r$. D. 340. pl. 49. per Manwood and Dyer, who aftented to a caſe in 
point cited by Mounſon as the Lady Umpton's caſe. Rev; /onrr in tl, expectant on the death 
of tenant for life, made a feoffment to leilee for years, by conſer: of tenart for lifes This is no diſcon- 
tinuance, becauſe he had no freehold. Carth. 110. Hill. 2 Jac. 2. B. R. Swift v. Heath. 


8. If leſſee for years, the remainder far life, are; and he in re- 
9 „ 1 1 
ver/ion in fee makes feoffm:nt and livery ts le for years, though 
this acceptance of the feofiment, cannot enure as a ſurrender for 
the eſtate for life in remainder ; yet it ſhall enure as a grant of his 
eſtate for the time of the froffor, or at Ileait a licence to him to 
make livery, and {o a good feoffment. P. 40 El. B. R. between 
Eedes and Knotsford. But Mich. 40 and 41 El. B. R. this was 
adjudged to the contrary. ] 
If a man makes a charter of feoffnent 7 2 acres, wheree 
. = = . . * , 7 . 95 = 
one is a leaſe for years to an infant, and, of ih? other, he is ſeiſed in de- 
- "Wi . - . 5 or 71 7 ; . Fa "12 ÞY 
mejne 3 but the fe Her 1% tutor or guardian to the infant, by which be 
is pelſeſſed of this acre aiſe, and makes livery in the acre in demeſne, in 
the name both; this is good to pats both. H. 8 Ja. in the Exche- 
quer, per Cur. ] | | | 5 | 
Mon. 259. (10. If a man leaſes a houſe and divers cloſes in one county, to B. 
pl. 397- for years, and after makes a deed of feoitment of all to C. and 


” 50 ſch. « Bits . « 7 . . 
3 more makes livery of ſciſin in the cliſis, the leſſee or his * wife, or ſervants 


Hey wood then being in the bone, the livery is void in toto; for the leſſee 


v. Bettiſ- cannot be upon every parcel of the land to him demiſed, for the 
at” 2 continuance of his poſſeſſion in it, and therefore his being upon any 
Feoffment part of the thing demiſed is ſufficient to continue his poſſeſſion in 


de terre, pl. the whole. Co. Litt. 48. b. Co. 2. Bettiſworth 31 b. Adjudged. 


2 cites FW Wo 
A 11 vide D. 28 H. 8. 18. 107.] | | 
A bey of the leiſee's being pn the land at the time of the livery, makes it void. Br. Feoffment 
de terre, pl. 66. cites 3 E. 1. and pl. 80. cites S. C. When a meiſuage is demiſed with 
land, the mu; is the principal, and the Lind but acceſiury; and without doubt the poſſeſſion of 
t e houſe is good poſſeſſion of the land demijed therewith. 2 Rep. 31. b. Paſch. 22 Eliz. C. B. S. C. 


D. 18. b. pt, [II. But if the leſſee be alſent, and has not any wife or ſervants 
102. 4. in poſſeſſion, though hb» has cattl; upon the land, yet if the leſſor makes 

_ livery of ſeiſin of the land, it is good. Co. Litt. 48. b.] 

Ce terre, L. 66. cites 3 E. i. Er. Aſſile, pl. 452. cites 8. C.- Br. Feottinent, pl. 32. cites 7 
an 2 k g , . | 


[7 


makes feoffment and livery, without ouſting of the leſſee; this is a 


Feoffment. 


181 


Pr. Aſſiſe. pl. 413. cites S. C. — y ſome, if roods of lelſee Ire on the land, it does hinder livery. 


Mo. 11. pl. +2. Quere. - 


(12. If leſſee for years leaſes parcel of the land for à certain time, 
and after the leſlor makes 2 dced of feoffment, and makes [very 
in this parcel, which is in the po/jefſion F the ad. lejjee, putting him 
out of poſletfion. This is good Jivery, tho' the firſt leſſee was in 
poſleſſion of the reſidue. For by his leaſe he has divided the poſſeſ- 
ſion of it from the reſidue, 2 Rep. 32. Bettiſworth's cafc. | 

[13. But otherwiſe it would be, if he had legſed this parcel at wil. 
2 Rep. 32. Bettiſworth's cafe, ] 

[15. if a man Jeajcs a houſe for years, and after makes feoffment 
with letter of attorney, and the attorney comes to the houſe to make 
livery in the abſence of the leſſee, and commands. the ſervant of the 
leſſee to come out of the houſe, who does ſo, and in his proſence 
makes livery; and immediately the maſter returns, to whom the at- 
torney notifies the livery, to which the termar agrees, ſaving his 
term; this is a good livery and feoffinent. D. 20 EL 302.23 
But if the jervant continues in the houſe, and the attorney makes livery 
by his ajjent it is void; for the ſervant cannot put the maſter out 
of poſleiſion, he himiclt continuing in poiletion. Tr. 7 Ja. B. 
per 2.] © 

[16. If he in reverſion makes feoſtment and livery in a houſe in 
leaſe for lite or years, the fermor being at market, and his wife and 
children being in the houje ; this does not pals, D. 28 H. 8. 18. 


107. ] 


ſence of the huſband, thougli the ſervants and clillren le, and continue in the houſe, it is 2 
Quere if the wife affents, but continues in the houſe ? but if a man commits bit. 


There is no 

pl. 14. 

— — 
Fol. 5. 


Is Go And. 
I 30. Darrel 
v. Stukelys 


Tf wife of 
Elle. for 
years rte 
to livery of 
the houſe, 
in the ab- 
good livery. 
houſe to his 


{crvants, and «ne effents to the livery, and goes out ; if de refs continue there, and livery is made, it 13 


no good livery of ſeiſin. Godb. 158. pl. 215. Mich, 6 Jac. B. R. Anon. 


[17. If a man makes a leaſe for liſe, and after makes a deed of 
teoffinent of it, and makes livery upon the land, by the aſſent of the 
lefjee, and in his preſence, this is a good livery ; for the aiſent of the 
leſiee ſhall be a leaſe at will, or a furrender for the time. Tr. 40 
El. 6, per Cur. between Sheppard and Gray.) | 
(18. If the king be leſſoe for years, the reverſion in fee to J. S. 
and J. S. enters upon the land, and makes feoffinent, this is a void 
livery; becauſe he cannot put the king out of poſſeſſion. Hill. 
9 Ja. B.] L 

[19. If the king, leſſee for 40 years, maes leaſe for 20 years; and 
after he in reverſion enters upon the leſſee for 20 years, and makes 
feoffment, this is a good livery ; for this future intereſt of the xing 


cannot preſerve the potteflion of the leſſce, but that he may be ouſted. 


Hil. 9 Ja. in the Exchequer, 


adjudged between Wickham and 
\Wood.] | | 


go in the 
caſe of a 
COMVULION 
perion, if 
tne froiior 
makes live- 
ry. with 
ſutferance 


"i the wnder-!:/7-, it is good without attornment of the firſt leſſee, Br, Feoffment de terres, pls 


os. cites 28 H. 8. 


20. If ee for life be, the reverſion in fee to 7. S. who dies, his 
heir being to ſue livery for this reverſion, an after. leſſee for life, 
b fore livery ſued makes ferffinent of the land; this is a good feoff- 

4 ment, 


1814 


Orig. 
{ Difarn ce. 


— 


ment. 


[ 182] 


Rall. R. 
260. S. C. 


Fol. 6. 


Fcolfment. 


| 0 | | 
ent and the reverſion diſcontinued by it, notwithſtanding the in- 


tereſt of the king. P. 43 El. between Charlton and Starkey, cited 
H. 9 Ja. B.] | | 

[21. If baron and feme are ſeiſed of land in fee, and the baron 
makes feoffment, the feme continuing upon the land; yet this does not 
hinder the livery; but it is a good feoffment. 21 A fl. 25.] 


| (22. So if when the baron makes the livery, be feme continues 
uf en the land, and claims in of ber gftate, * diſagreeing to the livery; 
yet this is good feoffment. 21 Ait. 25. adjudged. ] 

23. If land deſcends to J. S. who enters into part of the land, 


and not into the reſidue; and after makes feoffment of the whole, 


and makes livery only in that into which he had entered 7m the name 
of the whole, yet all ſhall paſs. NI. 13 Ja. B. R. adjudged upon 
evidence, between Bridgman and Charlton.) 
[24. If tenant in tail makes feoftment in fee to the uſe of him- 
ſelf in fee; and after leaſes for years and dies, by which the iſſue is 
emitted before entry, and the cttate cf leflee changed into a fe- 
nancy at /ufferance; and after the iſſue makes deed of feofiment of 
this land, into which he has not entered, and of other land which is 
deſcended to him, and into which he has entered, and makes {rvory in 
that into wich he has entered in the name of the whole; ail ſhall paſs, 


ton. 


though the tenant at ſufferance was in poſſeſſion of parcel. M. 13 
Ja. B. R. adjudged upon evidence between Bridgman and Charl- 


25. If it be found by office, that A. was ſciſed in fee of land hell 


of the gueen in ſocage, and died without heir, by which it efcheates 
to the queen; whereby the lands are ſeiſed into the hands of the 
queen. Upon which B. comes, and ſays that he is next heir to A. 
and traverſes the office; and upon this iſſue is joincd, and pending the 


ue, B. makes a deed of ferffment with letter of atiorney to C. to 


make livery, and after the ſue is found for B. viz. that he is next 
. . 7 . . 7 

heir to A. and upon this judgment is given, that the hands ef the 

gucen be amoved, and after C. the attorney makes livery according to 


the warrant of attorney . and after au amoVeas maiium tis awarded 
and executed. 


»+3? 7 © 


This is a good livery; for now by the judgment a- 


gainſt the gucen, the poileſſion of the queen was utterly defeated 
and difafirmed, and the heir reſtored to the right of the policfion ; 
Y that he may enter at his pleaſure. New Entries, 197. I. adjudg- 
ed between Ferry and Brown and others.] | 
[25] If a man ſeiſed in fee of an orchard, makes a feoffment or 
it, and goes into the orchard, and cuts a turf and twiyg, and deliucrs 
it in the name of ſeiſin to the feoffee over a wa!) of the fame orchard, 
the feoffee then being in other land not being [mentioned] in the 
feoffment; this is a void livery. P. 2 Ja. B. adjudged.) 


26. If a man be d:ſſeifed of one acre, and is ſeiſed in fee of aofhe, 


5 


acre, and makes feoffment of both, and makes li very in 1515 of W919 
le is feiſed in fee in the name both; yet nothing ot the other acte 


whercof he is difſciſed, ſhall paſs. D. 28 H. 8. 18. 100. wicre 


[27. It teſfee for lite of one acre makes ferffment of this and of © 


- - - _ 


on h ar 


War 
34 
teoffe 
reads 
land, 
the t 
the 

. 
There 
1S VO 
he h- 


yo. 
* 4 
440171. 


UI 


b 
Deca 
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28. If Ieſce for years of one acre makes feoffinent of this, and 
of other acre whercof he is ſeiſed in fee, and makes livery in this, 
whereof he is ſeiſed in fee, in the name of the whole; yet the other 
acre does not paſs. 9 H. -7 7. 25. b. 

29. 2 Je uſe within [ the ſtatute of] R. 3. makes leaſe for 
years, and after during the torimy 71 2 feoffin: it of the land, and 
makes livery in other land in the name of the whole ; nothing paſſes 
of this land in leaſe ; becauſe he hath nothing in uſe nor in poſſeſ- 
ion there. D. 36. H. 8. 58. 4.) 

3 o. Baron ſet ed in jure uxorts made leaſe for years, and died; the 
fone enfeoffed J. S. but the termor was not ouſted, and aker, the 
eme releaſe ed to the termor, Cc. and yet the feoftee recovered the 
aſſiſe; for the [cafe cb vord by the death % the baron and the feoff= 
ment of the ferne, which 20 an entry; quod nota; and therefore the 
rcleaſe void. Br. Feoffinent de terre, pl. 61. cites 7. Aſſ. F. 19. 

31. In aſſiſe it was found that the father of the plamiiff, whole 
heir he was, 8 2 all che tenements that he had in D. to the tenants 
£:. —_ the chamber in which he lay fic „ and after the ſeiſin gives the 
chamb ir, and ed himſelf into the 2 aud then 1 : and good 


by the opinion of the Court, and ſaid that he entered into the Shall 


by ſuiferance of the tenant, without claiming any thing there to his f 19 ] 
ule, by which the feoffment was awarded good, and the plaintiff 3 
barred of it, nota and fo it ſeems here, that a man cannot make li- 

very of the chamber in which he lies, * quod non videtur lex.“ Perk. 8. 
Br. Feoffment de terre, pl. 24. cites Aft. 6. : pea wr 


cites 11. 
Alf. 6. 17. Afi. 61. — [If 2 man lying . within a mann „ſells the manor to a ſtranger, and 
1a, 'S unto lum, eli: it _=— w:ll that bc 4 all take (eo in pre ut. an cmd all his ſirvants 72 be attendants 
upon hin, as their (ord and maſter, and t thereupon the vc tal FE nd perhaps giveth unto the 
ſ-ryants 205. to drink, and the tenants of the n. e attorn nnto in, and tlic vg See . du the man- 
about his buſineſe, and the f-ofor dies un the 755 minor; yer it is 2 good livery of ſei ſin, accorde 
ing to the words, of the eſtate, &c. Perk. S. 212. cites 43. All. , 20. Br. Feotfment, pl. 35. 
Cites So Go 


32. If the diſſeiſor enfeoff the diſſeiſee and two others, all ac- 
crues to the diſſeiſce; for his entry was lawful, and he remitted 
before the livery, and fo the livery void contra if the entry had not 
been lawful. Br. Feoftment de terre, pl. 99. cites 29. All. 

33. Feoffment made during the cuſtady of the king by reaſon of 
ward, &c. was void. Br. Feoffment, pl. 63. cites 50. All. 2. 

34. If a feoffment be made of a houſe or land by deed, and the 
ferffor, in coming to the houſe or land with the feafſee and others, &C. 
reads the deed of feoffment, and after; wards goes into the houte or 
land, and delive 3 accor aingly, it is good, notwithſtanding that 
ws he foo remains upon the land, or in the ha ouje ail the time, and taxes 

he profits at the fufferance of the fes ee. Pert! 

35. If a man enters into my lands by wrongful title, and I being 
there, he enfecffs a ſtranger thereof, and delivers er 0 him, it 
is void; for he cannot give Eiſin before he himſelf hath ſeiſin, and 
he had not ſeiſin at the time of livery of ſeiſin; for ed law will 
adrudre the paſſeſfeon 7 in hie, who have a right unto the eos 
becauſe I am preſent at the time of the deli ery of keilin. Perk. 
d, 410, 


36. If 


_ Feoffment. . 
For the 35. If hufeandCarnd wife purchaſe land jointly in fee, and the poſ- 


ſeme could ſeſſion being executed in them accordingly, and afterwards the 5 
5 - * — 7 * . . 
band enfecffs a ſtranger in fee, and the wife ſays that ſhe will not 


not contra- 
dict the 11 . J , , . . 
very of the res thereunto, ir 5 off De luna, but continues there at the time 
roo. And of the livery of ſciſin; notwithſtanding the fame, all the land paſles 
in aſhie LEE 8B 3 | 
Hage by the feoffment. Perk. S. 223. cites H. 21. E. 3. 6. 

brought 2 3 

by the heir of the feme after the death of the baron, the plaintiff was nonſuited. Br. 
Entre Cong. pl. 28. cites S. C. and ſays it 1ceras a i Cp dilcoatinuance, and that the har of the 
feme ſhall have cui ix vita, and not chile. | 


So of dean 37. But if mayer and commonality be jointly ſciſed of any land in fer, 


1 - > . er. 8 0 of F> al 8 
e and the mayor againſt the will of the commonalty enfeoffs a ſtranger 
1 or the fame land, the commonalty being upen the land, when livery of 


ſeiſin is made; nothing paſſes by this feoffment, &c. Perk, S. 224. 
E. 3. > 4- | 

38. If a leaſe for years be made to A. remagider to B. in fee, in 
tail, or for life. If A. enters before the livery, it is good; but the 
remainder is vid, Co. Litt. S. 60. a. Pag. 49. a. Arg. 
Pl. C. 156. in the caſe of Throgmorton v. Lacy. 

39. A termor for 1000 zears made a deed of feoffment, by dedi 
conceſ & ferffav:, and a letter of attorney to make livery, and after, 
the attorney delivered ſciſin, the leſſor being preſent upon the land, not 
contradicting it. Quære, if the land paſſes by the teoftment, ſo that 
the leſſor may enter for a forfeiture, or that the term pailes firſt by 
the words, dedi & conceſſi terram before livery? &c. As Wray 
thought prima facie, but Dyer e contra; but by both, the livery 
by attorney is good enough, and the preſence of the leſſor upon the 


land is no impediment to the fcoffment. D. 362. b. pl. 20. Paſch. 


20 Eliz. Anon. 
40. A. ſeiſcd of a manor leaſes part, and then gives, grants, bar- 
gains, and ſells the manor, and makes livery in that part in poſſeſſion, 
[ 184 ] in the name of the whole manor nothing paſſes but what was in his 
poſſeſſion, and the reverſion of ſuch part, as was in leafe, ſhall not 
paſs without attormment ; but if the deed be enrolled after, then the 
whole paſſeth ; and the reverſion being ſettled by the inrolment, the 
attornment, coming afterwards, has no fclation, per Wray Ch. J. 
Mich. 25 and 26 Eliz. B. R. Le. 6. Stoneley v. Braczbridge. 
IE 1:[ſ-e for 41. Leffor and leſſee being on the land, the Jaw judges the poſſeſſion 
yes enfe f, in him that has the right to it, and that is, the leſſee; and livery 
. ought always to be given of the poſſeſſion, and the“ preſence of the 
ting up Lafer, who has nothing to do there, cannot diſturb it; but the pre- 
te lud: fence of the leſtee will hinder livery by the leſſor. Paſch. 36 Eliz. 
yet the and B. R. Cro. E. 322. Read and Morpeth v. Errington. 


Mall paſs | 1 
by the feoffment ; but perhaps, if he continues upon the land, claiming the ſame after the feoff- 


ment, this countervail; an entry for a forfeiture. And the reaſon why it paſſes by ſuch feoffnient, 
"x, becauſe the [fr bad nothing to di i middle with the gf. lies of the land, during the term : But he 


may come and fee, whether Walt be done, or to Ciirem for his rent it it be behind, &c. Perk. | 


5. 2832. 
* 


(M) In 


Quere inde. Br. Ale, pl. 350. cites S. C. 
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I . 


(M) In what Caſes Livery may be made within 


the View, 


E | F a man be diſſeiſed: if difſeiſee dares not to enter the land, Ss if a man 

| he may come as near to th land, as he dare for fear of death, _ r 2 
and make his continual claim, and then make livery of it within off ment, and 
the view; for this claim ſettles the actual poſſiſſion in him. 38. /b:ws me 
Aſl. 23˙1 : p | | the land a 

. * | I off, ney 
I agree and Acc the deed, and dal nct enter for fe * of 4 ath'; it iS a good pe ſſeſſian to have aſſiſe. 
Er. Feottmeat, pl. 32. S. C. without any quæte. 


[2. If a man makes a decd of feoffment, with a letter of attor- 8 P. per 


ney to J. S. to make livery, the attorney cannot make livery within Week 2 
the view; for his warrant is to be intended of an actual livery, and P. 233. : 


not of a Jivery in law. Co. Litt. 52. b. cites it to be reſolved. P. Marg. pl. 


6 and 7 


3 El. B. in Tamham's caſc.) 10. Mich, 
| : Eliz. Apprice v. Rogers alf. Sir Walter Dennis's caſe. 


3. A corteratian cannot execute a feoffment by livery within 
view. D. 232. pl. It. Mlich. 6 and 7 Eliz. Apprice v. Rogers. 
alias Sir Walter Deauis's caſe. „ | 


(N) In what Caſes Feoffment may be made by 
_ Livery within View. To whom. 


$A I F A. leaſes for years to B. the remainder # C. in fee, and 
makes livery e B. within the view; this livery is void; for 
none can take by force of a livery within the view, but he wha takes 


the franktenement himſelf. Co. Litt. 49. b.] 


(O) In what Place. 13 


(3. ] F a man be in one county within the view of land in anather S. p. If the 
county, he may well make livery within the view of it. 38 fre enter; 
0 . 7 1 . itt, 8. b. ; - r. Feoft- 
E. 3. 11. b. adjudged Co. Litt. 48. b.] | | "OS 
terre, pl. 11. citcs 28 E. 3. 12.————But fcoffee ought to execute it, and tale p»ſſ3ſſion preſently, 
or the livery will not avail him; becaute a franktenement. cannot be in abeyance. Mo. 85. 
Paſch. 7 Eliz. C. B. in the cafe of Bullock v. Burdet. | 


[2. Livery within the view is good, though there is * not any * But the 


charter of feoffment of it, Co. Litt. 48. b.] law is al- 


: teredin this 
Point. See 29 Car. 2. 3. 


(P) How, 


Fol. 7. 


S. . Per 
Fopham 
Ch. I. 
Poph. 49. 
in cate of 
Calard v. 
Collard. 


Co. Lit. 48. 
a. Br. Fe- 
offme:n de 
texres, pl. 


* 
— * 


Perk. S. 
213. 


Perk. 8. 
2129 cites 
8. 3 


Feollment. 


C, 


(P) How, and in what Manner, Livery of Scifin 
within the View may be made, lo on the 


Land, &c.]. 


[1. 9 Rep. 137. Thoroughgood's caſe. A man makes charter 


of feofiment, and within the view of his lands, faies to the party, 


fee you the land; enter into * it and enjoy it according to the ect of 
this charter; and the ferffee enters, this amounts to a wood livery 
and ſeiſin of the land. But otherwiſe it would be, if he had beet 
out of the view of the land at the ſpeaking of the words. 18 H. 6. 
16. b. 6 Rep. Sharp's caſe. Co. Litt. 48. A man bis the charter 
of feoftment, and ſays to the feoffee, Gd give you joy of it ; this is ad- 
judged a good fcotiment; yet no hvery was made, and it does not 
appear that it was within view. 41 E. 3. 17. b. But it ſeems, it 
is to be intended, that it is a livery within the view, but it appears 
there that the {eotfor was not upon the land. 41 Ail. 10. adjudged. 
Co. Litt. 48.] | | 

[2. If a man within the view of land delivers a charter of feoff- 
ment of it to the feoffee, and faith, [ will that you have the tenc-- 
ments which you fee there, the which are comprized in this charter ac- 
cording to the purport of the charter, and fhews the land; this is a 


good livery withia the view. 38 E. 3. 11. b. 12. adjudged. 38 


Aſſ. 2. adjudged. Co. Litt. 48. | | 

[3. If a man delivers a deed of feoftment to the feoffee within 
the view, and ſhews the land to him without ſaying any more, and the 
feeffee enters, and feoffor agrees to this entry; yet it ſeems that it is 
not a good teoftment. Contra 38 E. 3. 12. per Mowbray.) 

[4. If A. enferffs B. his ſon in fee, and after B. comes within the 
view, and ſays to A. that where he had given to him the land, as 
fully as he had given it to him, he vouchſafes it in him, ſhe gives it 


him again], and after, A. enters; this is not good livery within the 


view. Contra 39 All. 12. adjudged. But quere.}] 


[5. If a man hing ſick upon certain land, of which he is ſeiſed in 


fee, and agrees to make a feoffment of the land to another, and ſays 


to him, that he wvouchſafes, that he ſhall take ſeiſin immediately, and 


commands all his ſervants, that they take the ferffee as their lard, and 
maſter ; this is good hvery within the view. 43 Aſſ. 20.] 
[6. If a man ſeiſed in fee, in canſiaeration of the marriage of his 
n with another, comes upon the land, and jays to him thete words, 
fland forth Euſtace, (which was his name) 1 do here give this land 
to thee and thy heirs; this is good livery, (it ſeems that this is an 
actual livery). M. 37. EL in the Exchequer Chamber, per Cur. 
between Callard and Callard.] 3 | 
[7. But if he had ſaid, ſtand forth Euftace, I de here, reſerving 
an eſtate to me and my wife for our lives, give thee this land and 
te thy heirs. This ſhall not be a livery, and fo by conſequence a 
feoffment to the uſe of himſelf and his Wife for life, the remainder 
| | 0 


e 


. woe Y 


his intent does not appear to paſs it by way of feoffment to 


B. R. Sharpe v. Swaine. 


ment 1 F. S. and livery within view, and bid him enter, and after, 
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to Euſtace, though Euſtace cannot have any eſtate without ſuch Twifden ]. 
operation; becauſe he makes the reſeruation firſt, and ſo good, and _ _ 

E Hough Ins 
8 1 | had been 
uſe. MI. 37 El. Exchequer Chamber, between Callard and Cal- by deed, 
lard, adjudged, and the judgment before given in B. R. reverſed vet = aſe 
ES 3 would have 
accordinglj 7 ho. 
cauſe ſuch a reſervation covld not he; for all the operation of the deed would have been hindered, 
and obſtructed by it. Sid. 82. Trin. 14 Car. 2. B. R. in the caſe of Foſter v. Foſter.— cites 
20 II. 6. 33. 5 . 


#8. If it appears, that a man intended ts make an actual livery, 

this ſhall never amount to a livery in law. P. 2 Ja. B. agreed. D. 

28 H. 8. 18. 107. If he makes [very in the hauſe, and this being 

in leaſe [is] wid, it ſhall not paſs a cloſe then in the poſſeſſion of the 

cor. Dubuatur.] Wy | 
ſg. If A. ſeiſed of a houſe, comes into the houſe, and ſays to B. Fortoevery 


6 1 = OE ls - 1 livery is re- 
T here demiſe unto you my houſe, as long as J live, paying 20 l. per quiſite, 


ann. Oc. This is not any livery, but only a limitation of the eſ- either an 
tate, and therefore nothing paſſes, but an eſtate at will. 6 Rep. 26. e we 
* e ee 0 te law au- 
per Cur, Sharpe's Cafe. Co. Lite. 49. ] judges live- 
ry, or apt words amounting to it. 6 Rep. 25. Paſch. 42 Eliz. C. B. Sharp's caſe, alias Sharpe v. 
Swan. | 


[10. If a man delivers a charter of feoftment pen the land, to A f 
the feoffee, in name of ſeiſin of the land contained in the deed; this _ made of 
. . 2 , a hou(s and 

2 5 | 5 , 

18 good livery Co. Litt. 4 ] 6 land which, 
was within the view of the houſe, and no livery made, but only the de of feoffment delivered as 
is deed in the hoie 3 and this was adjudged no livery tor the land; and per Popham, nor for the 
houſe, without mertioning that be ſhould tte the be. Nos 458. pl. 632. Mich. 38 and 39 Eliz. 
9 Rep. 137. b. Thorough zood's caſe. 


—— 
— 
. 


[II. The delivery of any thing upon the land, in name 7 ſeiſin of 9 Rep. 1zr. 
the land, though it nothing concerns the land, as a geld ring, is 3 
good livery, Co. Litt. 48. and there cites 50 E. 3. Rot. Parlia- caſe. 
menti, numero 30. to be reſolved by all the judges.] 


(P. 2) Livery within the View Countermanded. 
By what Act, 


1. A. and B. femes, jointenants in fee; A. made a charter of feoff= Mod. ar. S. 
: C. Parſons 


=x, 0 
Ve © CI 1, cs 


before it was executed, married him. Reſolved, that this livery Le. 5 
was well executed after marriage; for an intereſt paſſed by the Parſons v. 
livery within view, which cannot be countermanded. Hill. 23 & Peirce. 


24 Car. 2. B. R. Vent. 186, Parſons v. Perus. 


* 


(Q) ſLivery.] 
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Ee 


Fol.8. (Q) [Livery.] By Letter of Attorney. How 
—— 5 5 


it is to be executed. 


[1. 1 F the deed of fechinent be to J. [S.] and the letter of attorney 
to F. S. Capellano; he cannot deliver ſeiſin to J. S. unleſs 
he be a chaplain. 4 Hl. 6. 1. b.] | 
Sorne hold [2. If a deed of feoffment, with letter of attorney to make livery, 
1 be femple, and be attorney makes livery upon condition, yet it is 4 
80 p 5 r ) - ery upon condition, yet it is geo 
be void. Cc, execution of the letter of attorney, in as much as he has * performed 
* = all which he was commanded, and more. (But the condition is 
— ST. 4 T . 7 2 a 
Feofment void) 26 Aſi. 39. Agreed.] | 
de teri es pl. 27. cites 26 Aff. 29. that Thorpe held it good, but Mowbray the contrary. Perk. f. 
292. S. P. and that it has been held a diſſeiſin; but adds a guzre, becauſe the attorney has done 
all the commandment of his maſter and more. | 


187] 


Br. Feoff- [3. If a derd of feoffinent, and letter of attorney to make livery 


ment pl. 27. 3, ſample, and after the ferffor commands the attorney to make livery 


S. C. and ; 3 , ; 
that Thorpe pon a certain condition, and he does it accordingly ; it ſeems this 


hel nt good. is not a good feoftment, but a diſſeiſin to the feoffor. For it ſeems + 


but Mow- that it is a revocaticn of the firſt letter of attorney, and then this 


bray contra. a 
| TX Con- Cannot create a new power to make the feoffment without deed. 


ditions, pl. Dubitatur 26 Aff. 39.] 


103. cites ; 
S. C. that Skipwith held it good, but Mowbray contra. | 
But if he [A. If a man makes a deed of feoffment to tuo, with a letter of 


makes live- ; =. "ag 
ry unto one attorney to J. S. to make lin ery, and the attorney makes /very 70 
one of them in the name sf both. This is a good livery; for it is an 


only, and a 
norinthe actual livery to both. r. 165 1. Intratur Tr. 1650, Rot. 1768.] 


name f both, : 
nor according to the deed, i: ſeems this is a diff iſin to the ſeoffor; hecauſe he has diſobeyed the 
commandment of bis maſter. Sec Perk. f. 155. Feoftment to two, with letter of attorney to 
make livery ; ene di. Livery may be mae in ſurvive, per Anderſon, Mo. 230, 281. Mich. 
31 and 32 Eliz. C. B. Battey v. Trevilion. 


5. If the attorney docs the command of his maſter, and more, yet 
it ſhall be good for that, which hath reference to his command- 
ment, and void for the reſt, unleſs in ſpecial caſes. Perk. ſ. 189. 

6. As if the warrant of attorney be te make livery unto one man, 
and the attorney make livery unto tuo; it is good to him to whom 
the warrant doth extend, and void unto the other. Perk. ſ. 189. 

7. Ando is it, if the warrant of attorney be to make livery of Black 
Acre, and the attorney makes livery of White Acre and Black Acre; 
in this caſe all is not void; for it is good for Black Acre, becauſe 
the attorney hath done all the commandment of his maſter, and 
more. Perk. ſ. 189. | | 

8. If a warrant of attorney be made to make livery of ſeiſin unto 
two, and one of them die before the livery of ſeiſin made, and the 
attorney make livery of ſeiſin, according unts the deed, unto the other 
feoffee who is living, it is good unto him for all the land. Perk. 


{. 192, cites 22 All. . Th 
g. The 


makes |, 
trary te 
— — 
of feof 
900d h 
livery ! 


16, 
reaſon 


Mo. 2 


17. 
letter 
part th 
ſeſſion 
the nar, 
though 
Per A 
Cale, 

18, 
lands i 
enter 1 


. 


7 


the 
her 


The 
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9. The attorney muy? purſue his warrant, otharwiſe he does not 
deliver ſeiſin by force of the deed. Co. Lit. 52. a. | 
10. If letter of attorney he to deliver ſeiſin nn cond:t:on, and 
the attorney delivers it alſelutely, it is void. And fo ſome held, it 
the warrant be abſolute, and he delivers it on condition, it is void. 
Co. Litt. 258. a. b. Co. Litt. ſ. 359. 
11. If letter of attorney be % three jointly and ſcuerally to make 
liveryz one only may make livery, or all three may; but two can- 
not, Br. Jointenant, pl. 1. cites 27 H. 8.6. 
12. But in ſuch cafe it was doubted, if livery made by two, the 
ether being preſent, and ſaying or doing nothing, be good livery. It 
was agreed, if the third had been abſent, it had not been good. 
Paſch. 38 H. 8. D. 62. pl. 34. Pennington v. Morſe. 
13. Letter of attorney to A. B. and C. conjunctim vel diviſim in And. 245. 
cimnia & ſingula, &c. each by themſclves, in ſeveral parts of the 1 
lands, and at ſeveral times made livery, and good. Le. 192. Mich. S. C.. 


31 and 32 Eliz. C. B. Petty v. Trevillian. 4 Le. 195. 5. C. 278. S. C. 


Batt ev. 
Trevillian. S. C. cited Mo. 516. 


14. When letter of attorney is made to four conjundtim & divi- [ 188 ] 


fon, and one executes livery in one part. By this act the au- 


thority is not abſolutely executed or determined, but that they 


conjunctim & diviſim may after proceed to give livery in the other 


parts entirely, or by piecemeal, and livery is well executed by ane 
in one parcel, and by other in other parcel, Mo. 280. Mich. 31 and 
32 Eliz. C. B. Battey v. Trevillion. And. 264. S. C. 
15. Feoffment of 20 acres with letter of attorney to make li- If a man 
very. If 1 acre or 19 acres are evited by lawful entry or ac- makes lete 


, - t f ate 
tion after the letter of attorney was made, ——Yet the attorney torney io 


may make livery in that which remains. Per Anderton Ch. J. make tivery 
Mo. 280, ut ſup. 0 e or g, 
| | Si. and he 

makes livery to either of them, it is good; 4% if he makes livery t be, it is void; for it is con- 
trary to his warrant. Br. Feoffment de terre, pl. 83. cities 11 H. 7. 13. per Davers and Huſſey. 
S. P. Br. Grants, pl. 172. fays, that this ſzems to be intended, where he makes one ded 
of feoffment to W. and another to S. And yet he makes a quære, if livery by attorney be not 
good by the letter of attorney without deed of feoffment ; for the feoftor himſelf may make 
very by parol without deed. | 


. 


16, If he makes general livery of all where all cannot paſs, by 


teaſon of the eviction, yet it ſhall be good for that which may pals. 


Mo. 280. ut ſup. 
17. Feoſfinent of two acres, whereof one is in leaſe fir years, with 
letter of attorney to make livery thereof, and ſays not, (or of any 
part thereof); yet may the attorney make livery in the acre in poſ- 
ſeſſion alone; and if he makes livery in the acre in poſſeſſion only, in 
the name of both; this ſhall be good of the acre in poſſeſſion, 
though it cannot be of that in reverſion, becauſe it is in leaſe, 
— Anderſon Ch. J. Mo. 280. ut ſup..——Poph. 103. Slaning's 
Cale, | 
18, If a letter of attorney be made to enter into all, or any part of 
lands in the name of the whole, and to make livery; the attorney may 
enter into any part, though in the poſſeſſion of ſeveral tenants, _ 
| make 
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make livery ſevertlly of the ſeveral tenements apart that he enters "20 
into the poſſeſſion of. Per Hale Ch. Baron and tot. Cur. Mich. 14. 
= Car. 2. in Scacc. Hard. 314. Friend v. Drury. 5 
S. c. cited 19. A. ſeiſed of 2 acres, makes feoffment of both, and letter of . 
1 1 0 _ attoxney te enter into both, and deliver ſeifin of both according to the £ 
23 Car. 2. form, &c. of the deed. The attorney enters into one only, and deli- | - 


ia caſe of vers ſeiſin ſecundum formam chartæ; this livery is good, though he 
Tobis v. ſaid not in the name of both; for when he delivered ſeiſin of one 


TFxrrsrT ; , 3 i . ; | A 
but ſerjeant ſecundum formam charte, it is tantamount, and implies a livery of 3% 
Maynard both. Co. Litt. 52. | ot 
replied, that | - 
my Ld Coke erred much in this, and that it is not law; but if the authority be genere, as to mike 
Every and ſei ſin, and he (enters into or) takes poſſeſſion of one, and then makes livery of more ſe- 1 a 
cundum formam chartæ, it is good; and ſaid that this is the difference taken in the books. 5 E. Sg 
3. 65. 3 E. z. 32. 27 H. 8. 6. | | ol 
3 | | ft 
20. A deed was made to three, habend. to two for their lives, re- PL 
mainder te the third for life, and there was a letter of attorney to make "os 
livery to the two, but inftead of making livery to the two, he ma /:- = 
very to all three. The whole Court held the livery good, and the Chief 2 
Jultice ſaid, that whatever the ancient opinions were about purſu- [ 
ing authorities with great exactneſs and nicety, yet this matter of Fs 
livery upon indorſements of writings was always favourably expounded * fm 1 


of later times, unloſ where it plainly appeared that it was nt pur- 
ſued at all. As if a letter of attorney be made to three jointly and 

everally, two cannot execute it, becauſe they are not the parties de- 
legated; for they do not agree with the authority, and judgment 
was given accordingly. 2 Mod, 78, 79. Paſch. 28 Car. 2. C. B. 
Norris v. Triſt. | 


11891 (R) Feoffment by Letter of Attorney. 


[1. A Feoffment may be made by attorney. 11 H. 4. 71. 26 
Afi. 39.] | | 
E. P. per [2. So it may be received by attorney. 11 H. 4. 71.) 
Manwood [3. A flranger cannot make feoffment of my land by my aſſent ; 
| => 95- for it is not my feoffment. 40 Aſſ. 38.] | | 
| 8 [4. A feoffment and livery cannot be made by an attorney of 
the fecffor by parol without deed. Co. Litt. 48. b. 52. 
[5. An attorney of the feoffee by parol, without letter of attor- 
ney by deed made to him cannot take livery, Co, Litt. 48. b. cial v 
Mich. 11 Car. B. R. per Cur. upon evidence at the bar, between Litt. 


Palfreman and Grobie.] | | (17 

(6. If leaſe for years be made to A. by deed or without deed, make 

the remainaer in fee to B. and livery is made to A. This is good, [1 

though he be but an attorney to take livery for him in remainder ; y deli 

for this enures only to him in remainder. Lit. 8. 60. Co. Litt. * 

. b. | 1 

Though Ve A a leaſe be made to A. and B. for years without deed, the mw 


livery can= remainder in fee to C. and livery is made to A. in the abſence & B. 
nut be made | | itt 


Co. Litt. 49. b.] | 
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in the name of both ; this is good livery to veſt the remainder in C. w- _— 


. | tim, and of 
another, who is abſent, dy which any eſtate of freehold ſhall paſs to him who is abſent, avi: 
deed, decauſe his eſtate is only to commence hy the livery ; yet when a leaſe is made to two 
for years without deed, the remainder for life, the He immediately have an inter ſt in the 
land, b: fore ary lit iry made, And therefore livery made to one, who has intereſt, in name of 
him and the other, ſuffices to this purpoſe. 5 Rep. 95: 4 3, Elize in the Exchequer, in Bar- 
wick's Caſe. 


[8. But if a warrant of attorney be made to two to fake livery In caſe of a 

72intly, and livery is made to one of them, in the abſence of the #=/* 7 
. . . . * * EAT 53 t9 . 

other, in the name of both, it is void. Co. Litt. 49. b.] EE 
mainder to C. for life, a diverfiiy u taken by fome betwuren 1209 joint attormes, who have expreſs au- 
tliority to take Lvery and ſciſin hy deed, ond two juin lite, who have power to receive livery 
for the benefit of another, by Ma rint in law; for % made 10 one attorn'y in nam: of both, 15 
rot god; for he does not purſue his expreſs Warrant; for himfe'f only had not warrait; fer they 
both make but one attorney. But in cafe of two joint lefices, the livery made 79 one ! Ice in n me 
of boeh, is good; for they hed an intereſt in the land before their entry, and the livery to one in 
ra.ne of both, makes an actual potiſemion in both, which is ſufficient to ſupport the remainder to 
C. And in the one caſe the livery is made to the e, who have inter; and in the other, to 
him, who made the warrant of attor.:ey by his attornies, who have tut a bare authority. Trin. 39 
Eliz. in Scacc. 5 Rep. 94. b. 95. a. in Barwick's caſe. Co. Litt. 49. b. 


[9. If A. makes a deed of forffinent to B. and C. with letter of at- 
torney to make livery, and he makes livery to B. in the abſence of C. 


in the name of both, it is good. Co. Litt. 52. 


ſ10. If the land be in leaſe, if letter of attorney be made the It is no 


better way is to add this clanſe, Ac omnes dliss inde expellendi, other- $999 feaff 
2 51 x ** ment, be- 
wife it is a queſtion, if he may enter upon leſſee. D. 2 and 3. M. cauſe it is 2 
131. 3K | | difleiſin to 
"Hi the leſſee, 
and not a lawful act, per 2 J. but 5 J. and the attorner, and ſolicitor general e contra, Paſch. 2 
and 3. P. & M. D. 121. pl. 71.— lt feems, that the giving the attorney power to make livery is 
ſutficient. See Mo. gr. pl. 226 Tein. 10 Eliz. per Dyer and Welch, who cited it as the E. of 
Warwick's caſe.- + It ſhould be 71. 


[11. But if it has not this clauſe, it ſeems he may enter and 


make livery. D. 2 and 3 Ma. 71. Opinion. P. 31 El. 6. Rot. 


514. between Carter and Cleypole adjudged, and this affirmed in 
writ of error. H. 32 EL Rot. 791. Co. Litt, 53 , 27 EL 
340. 49. ] 

[12. If a charter of feoffment be made, by deed indented, be- 
tween A. and B. with letter of attorney to C. to make livery ; though 
C. be not any party * to the deed, yet the warrant of attorney is [ 190 ] 
good, and the eſtate ſhall paſs by this livery. B. R. be- 
tween Dicker and Moland, Rot. adjudged per Cur. upon ſpe- + pj 
cial verdict, in which the opinion of Coke is denied, contra Co. , : 25 
Lit, 3 1 - | 

13. One attorney cannot make letter of attorney to another, to 
make livery. 18 E. 4. 12. b. 19 H. 8. 10.] | | 

[ 14. If the letter of attorney be to deliver ſeiſin upon condition, and Perk.i. 188. 
he delivers it without condition ; this is not good, but he is a diſ- 
ſeiſor. 11 H. 4. 3.] | 

15. An attorney cannot make livery within the view ; for his 
warrant is intendible in law, of an actual and expreſs livery, and not 


Vor. XIII. Q of 
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of a livery in laws Co. Litt. 52. P. 3 El. B. reſolved Tarham's 
cafe. ] | | 
[16. If A. be aijeijed of Black Acre and IWhite Acre, and a 
warrant of atterney is made te enter into both and make livery, and 
the attorney enters into Black Acre only, and makes livery ſecundum 
formam chartæ; there the livery is void, becauſe he docs not purſue 
his warrant; for the eſtate of the difieifor in White Acre cannot 
be deveſted without an entry. Co. Litt. 52.] | 
17. It a man makes 20 feveral deeds of feoffment of one acre of 
land, fo that they al! accord in ſubtance, and delivers ſeiſiu upon all, 
it is good. Held in Cam. Scacc. Br. Feoffment de terre, pl. 12. 
cites 7 H. 6. 44. | | 
18. If a man makes letter of attorney to make livery ?9 W. or to 
S. and he mates {very ts either of them, it is good. But if he makes 
livery t 62th, it is void; for it is contrary to his warrant. And 
hence it ſeems, that the feoffment is good by the livery, by the let- 
ter of attorney without deed of the feoffmnent. Br. Feoffment de 
terre, pl. 83. cites 11 H. 7. 13. | 
Arg. 2 Roll. 19. If letter of attorney to receive livery on a feoffment miſrecite: 
Rep. 274 the feoffment, the livery is void. Cro. E. 603. Hill. 40 Eliz. C. B. 


Marriot v. Smith. 


(R. 2) Who may be Attorney to make Livery. 


Monks, &c. 
_ apo i livery of ſeiſin. For mon#s, infants, feme coverts, perſons attainted, 
de attornies Excommunicated, villeius, aliens, &c. may be; and a feme may be 
to make li- attorney to deliver ſeiſin ta the huſband, and the huſhand to the wife, 


veryfor2 and he in remainder ts leſſee for life. Co. Litt. 52. 
perſon able | 

to make a feoffment, becauſe the feoffee in ſuch caſe is not in the land, by him that makes the 
livery of ſeiſin, but is in the land by the feoffor. But if they do not make ſuch livery of ſcifin, 
according to their warrant of attorney: the in ſome caſe+ it is a differiſin uiito the feottor, &. 
Ferk. ſ. 137, Br. Feotfment de terre, pl. 4%. cites 18 E. 4. 27.— Br. Coverture, &c. pl. 55. 
eites 21 E. 4.18. Br. Attorney, pl. 5. Perk. ſ. 199“ | 


2. If a man, ſeized of land in the right of his wife, teaſe the ſame 
land for life, reſerving rent, and makes a letter of attorney unta 
the wife, to make livery of ſeiſin, and ſhe mates livery of ſeiſin ac- 
cordingly, and the huſband dies, and the wife accepts the rent, yet 
ſhe ſhall have cui in vita; for this acceptance cannot make the leaſe 


good, inſomuch as ſhe is a ſtranger unto the leſſee; for the leſſee 


took nothing by the wife, notwithſtanding that ſhe made livery of 
ſeiſin; for ſhe made that but as ſervant unto her huſband. Perk, 
{. 199. cites 26 H. 8. | 


And. 247. 3. If a letter of attorney be made to lee to make livery, and he 
* makes it accordingly; yet this does not determine his intereſt in 


the 4th re- the land; for what he does, is as officer or ſervant to the leſſor. 


grey Mich. 31 and 32 Eliz. C. B. Le. 192. Petty v. Trevillian. 
C. By | 
name of Battey v. Treyillion. 


(8) Feoffment 


1. Few perſons are diſabled to be private attornies, to make 
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S) Feoffinent by Attorney. At what time it may 
| be made. 


[I. JF a man makes a deed of feotment with letter of attorney If the way. 
\ =) IP get "4 66.ö ?ÄàÜ he aft an- ot at- 
to J. he to FF liver fe 1H. ate! 17515 Ae ath, tic attorney Can torney be 70 


not deliver ſeiſin during his life, and if he dies he is a diſſeiſor. „. 425 
40 Afl. 38. Curia. (yet he cannot make livery * after his death.) ] of ſeiſin 


7 : after the 
deutb of a frranger, and he make livery of ſeiſin in his life time, this is a diſſeiſin unto the ferffor, 
Perk. ſ. 183. cites 11 H. 4 3. 2% Aff. 33,——Br. Feotfments, pl. 34. S. C.“ Ibid. S. P. 
per Brooke. Agreed to be law. Holt's Rep. 463, 404 * Co. Litt. 1. 66. 


2. If a man makes a deed of leaſe for lives rendering rent pay- $75. 8. 
able at 4 quarters of the year with. letter of attorney to J. 8. to porn. 
make livery. J. S. may mate livery after 3 of the quarters paſt well 161. S. C. 
enough; for the %ir in the mean time contimumg in. Palſeſſion has 
not any prejudice. P. 10 J. 6. adjudged between Walters, and the 
Dean and Chapter of Norwich. | 

[3. If A. be difſeiſed of land, and after makes a charter of feoff- Co. Lit. 
ment to B. with letter of attorney to make livery, who doth it ac- 4% b. ſays, 

2 5 OL, | F? CP with letter 
cordingly; this is a good feofriment, though he was ct of poſſeſſion af attorney 
at the time of the charter made; tor the authority given by the (en ent ond 
letter of attorney, was executory, and nothing paſſed by delivery of , een 
he deed, till livery mi Zo, Litt. 48. b.] | ard ofter to 
the deed, till livery made. Co. Litt. 48. b.] make ey 
{{-cundam for mam char ice, And Neiſ. a. $45. pl. 7. takes in thoſe words, but without quoting 
the book. But there it is miſprinted (dilleifor for diſſciſee) but he quotes 37 Eliz. Bow v. 
Ta, as is in the marg. of Co. Litt.— The cafe was, land was ſeiſed for the Queen on an 
oitice wrongfully found, and the heir, after {fue tried and judgment given againit the Queen, 
made a fœoffment; hanging this iſſue, and before the wri: of amoveas manum executed, the at- 
tracy made livery according to the deed. Adiudged that the livery was good; for by the 
judgment the Queen's hands were imme: 11ely amoved, and he had authority to execute hvery on 
the land. Cro. E. 523. Mich. 38 and 39 Eliz. C. B. Brown v. Terry. S. C. cited 2 Bulſ. 


/ 
323. Arg. 


4. If mayor and commanalty generally, without naming the proper 
name of the mayor, make a jeoffment, aud letter cf attorney to make 
livery, and the mayor dies, aud antther mayor is elected, and the at- 
terney makes livery, this is good enough, per Moor Juſtice. Br. 


Corporations, pl. 34. cites 14 H. 8. 2. 29. 


5. Leaſe for 21 years, and. a covenant aſter in the ſame deed, Bendl. 95. 
that after the expiring of the ſaid 21 years, the ſaid leflees ſhall 2 . 
enjoy for term of their lives. To make this a remainder for 3 lives, po "5 
the delivery of the deed and the livery of ſeiſin muſt be at the ſame 
time; but if leſſor firſt delivers the deed, and the attorney delivers 
ſeiſin after, the livery is void; for by this livery it cannot paſs as a 
remainder. 2 Eliz. C. B. And. 8. Okeden v. Sendy, — Mo. 

14. S. C. Helier v. Okeden. 5 


6. Feoffment on condition to re-inſcoſt baron and feme and the 


heirs of their bodies. Feoffce makes gift in tail accordingly, and 
letter of attorney to make livery; before livery executed baron dies; 


yet the attorney may make live to the widow, and ſhe {hall take in 


Q 2 tail 


„ Feoffment. 


tail according to the gift, per Periam J. Mich. 31 and 32 Eliz. C. 
B. Mo. 280. Batty v. Trevillion. | | 

7. The demiſe was to A. for life; habend. a die indenturæ præ- 
alle, the jury found that he demiſed the roth June 44 Eliz. by 


indenture of the ſame date; it is a demiſe at that time, and the li- } 
very not being made by the attorney till the 23 July was void, per b 
3 J. And per Popham Ch. J. if the deed had been delivered after b 
the day of the date, and then livery had been made by attorney, it 8 
had been well enough, and had been ſo adjudged. Cro. J. 153. 
1. 5, Jac. B. R. Hennings v. Paucharden. —— Roll. 828. pl. 1 
36. S. C. | | ; 
8. William Lord Dacres the father made a feoffment in fee ts 80 
4 Ws his two ſons, upon condition, that they ſhould make a feoffment over te 5 
4 [ 192 ] Thomas Dacres and one Middleton with a letter of attorney; all th2 4 
* deeds were ready to be delivered; but before the father had del:- 3 
ve red the deed to his ſons, they had delivered their deed of feoffment lin 
to Thomas Dacres and Middleton, with a letter of attorney to B. G. to ROE 
make livery ; afterwards the father delivered his deed, and then li- 7 
very was made by virtue of the letter of attorney; adjudged that he 
the livery was void; becauſe the ſons, at the time they made the K 
feoffment, had nothing to paſs. Cited by Coke Ch. J. 2 Bulſt. 6 
—4 Hill. 12 Jac. in the caſe of Butler v. Finch, as Lord Dacres' "og 
E. 8 
Feoffrnent 9. Leaſe for life to commence at Mich. and leſſor makes livery 5 
— 065 ng efter Mich. it is good livery —S9 if he makes letter of attorney to 0. 
«frer Mich, make livery after Mich.— Hut if he makes letter of attorney 79 make 
and the a- liuery generally, and the attorney makes livery after Mich, This 
made ery 15 2 diſſeiſin to the leſſor. 2 Roll. R. 366. Hill. 17 Jac. B. R. 
after Mach.” Tiler's caſe.—And if leflor or attorney had made livery before 
yet it was Mich. it had been void. Arg. 2 Roll. R. 109. cites 13 Jac.* 
deld void, Butler v. Finch. | = | 
cited per 
Popham Cro. E. 58 5. — The Ae, or ie, where the livery is made #y ts {Nor in p- r/on, and where: 
by letter of atter ney, being in the ſarte charter, ghia made; but if the letter of attorney bee 
mat trver y after Mich. then in both cafes it js good enough; for there is mm intention, that the tit ry 
ſcculd eper ate Faturcly, but that livery hall be made, when it ſhould operate, and the eſtate ſhuu's 
be good prefently. Cro. J. 563. Hill. 17 Joc. B. R. Greenwood v. Tyler, — Dal. 111. Strlems* 
v. Warreg 2 Bull. 302. S. C. | Rs 
[ See (C. 3)—Eſtate (B) ] 
(I) Livery. How it may be made. _ 
| | — mainde 
LI. 1 F diverſe parcels of land are contained in a deed of feoffmeri, ood te 


= and the —_ delivers ſeiſin of one parcel according 10 the aſch. 
d:ed, though he doth not ſay in the name of the whole, yet al | 
| the parcels paſs; becauſe the deed contains the whole. Co. Lit, 
4. | | 
But it is nf? 8 So if there are diverſe ++ any named in a deed, and feof 
otherwiſe, makes livery to one of the teoffees according to the deed, without 
if the feot- | ſaying 


tem“ 


}Fment 


yet al 
„0. Litt. 


d feof 
without 
ſaying 


_ preſent, and the feoffor makes livery to the attorney in name of that 
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laying in the name of the whole; yet the landwſhall paſs to all. ment had 


uf R been by pe 
Co. itt. 48. a. ] rol. D. 14 


: Pl. 71. S. P. 
void as to C. becauſe a man, who is abſent, cannot take a frank- Jopſon - 


tenement by livery, but by an attorney, lawfully authorized to re- Underdon. 
ceive livery by deed. Co. Litt. 49. b.] 

[J. But if a charter of feoffment be made to A. and B. and li 
wery is made * to A. in the abſence of B. in the name of beth, this is * Fol. 10. 
good; becauſe it is by deed. Co. Litt. 49. b.] — 

5. The manner to deliver ſeiſin of land by force of a feoffment 
is to 749200 all perſons off the land, and one being upon the land in 
the preſence of all the perſons that are there, to ſhew cauſe their 
coming, and if the feoftment be by deed, to read the deed in Eng- 


Li, and the deed being read, the feoffor to enter on the land and 


take a cled of the ſame land, and deliver the ſame, together with the 

deed, unto the teoffee, in the name of ſeiſin of the fame land, to, 

have, hold and enj di f the ſame deed, 1 mut. 
ave, hold and enjoy, according unto the purport of the ſame ted, „ and 
&c. Perk. ſ. 209. cites 39 Aff. * 12. cited. 

6. So ſhall it be done, if livery of ſeiſin be to be made by a 
ſtranger, by force of a warrant of attorney, mutatis mutandis, &c. 
Perk. f. 210. . 

7. If there are four froſſees, and one makes letter of attorney to Br. Feoff- 
one R. to take livery in the name of the feoffee and the co- 3 = 
fcoftees, according to the deed, and to do all other things for him 65. cites 
and his feoffees, which * he might-have done if he was perſonally — 

paſſes but 


. ; i only to 
feoffee, and the other co-feoffees to their uſes according to the ie who 


deed; this is good to all. 2 And. 196. in the Court of Wards, made the 
Davy and Abbot. | 9 8 
8. Of water in landing pool, livery ought to be with a diſh 3 
of part of the water; but no livery can be — water, Mich. [1 93] 
5 Jac, B. R. 4 Le. 238. pl. 385. Anon. | | 
9. Feoftment to corporation and another perſon, there ought to 
be ſeveral liveries, in reſpect of their ſeveral capacities which makes 
them tenants in common. Finch, 23. b. 


10. Livery cannot be made to operate in futuro. Raym. 207. Dil. 177. 16 
Mich. 22 Car. 2. B. R. Eliz. Stile- 


f man v. 
Warren. Roll. Rep. 423. Hill. 2 1 Jac. B. R. in the Serjeant's caſe, 


11. A feoftment was made habendum to A. and B. for life, re- 
mainder to C and livery was made to all three. Reſolved it was 
ood to two for their lives remainder to the third. 2 Mod. 79. 
aſch. 28 Car. 2. C. B. Norris v. Triſt. | 


Q3 (T. 2) Livery. 


P RY 


* 
wy. 
Wenne 8 


ö 
* 3 
1 r 


n 
—— ans 


FIR ; * * * 3, 3 
e e 


i 
— L 25 
Ly ee Ow IR on $57 


.- Feoffment. 


(T. 2) Livery, At what Time to be made. 


* — 
J q 
” 
— 


1. If a man makes a leg fr years to A. and B. remainder ts C 
for lie; in this caſe the leffor gt t9 mate livery to A. and B. be- 
fare their entry; and by the livery to A. and B. C. ſhall take a pre- 

| ſent eſtate for life by way of remainder, by force of the livery made 

Lit. f. 60. to the leſſees for years. And with this agrees * Littleton, lib. 

primo, fo. 12. b. 5 Rep. 94. b. Trin. 39 Eliz, in Scacc. agreed in 
Barwick's caſe. | | by 

- For 2. Livery made ajter the day, e working uturely, 15 good 
e enough. Hill. 15 Jac. B. R. Cro. J. 458. Smith v. Bole. 


Mich. and leſſor males livery. a“ 


* 
- 


1 1S good very, Hill. 17 S. R. 2 Roll. R. 365. 
I ON. 


Tiler's caſe.—Bot if leſſor had made !ivery before Viich. it had been void. Arg. 2 Roll. R. 109 
| 2 2 = * . ah X * 2 g 577 . g 10 
cites 13 Jac. Butler v. Finch Dal. 111. 16 Eliz. Stile man v. Warren. * 2 Bull. 202. 


S. C,—See (S) pl. 9. and the notes thereon, 
3. Feoffment Falendum a die datus; if the ſeiſin be not made at 
the laſt inſtant of the day, it is not gocd, per Roll. Ch. J. Sti. 189, 
Hill. 1649. in caſe of Watts v. Dix. 


(U) Livery. How it may be made, Secundum 


formam Chartæ, [as to the Name and Thing. 


See (U. 2) [I. IF a man makes a charter by which he grants the land in 
ve and delivers ſeiſin for life, ſecundum firmam charte, ta: tec 

ſhall paſs; for this ſhall be taken moſt ſtrong againſt the feoffor; 

for by the ſaid words, ſecundum formam chart, are intended ac- 

cording to the guartity and quality of the effettual ejtate in the dveu. 


Co. Litt. 48. 5 


[2. If a man 7-aſe for years by deed, and delivers ſciſin accorc- 


ing to the form and effect of the dced; yet he has but an eſtate for 
| years, and the livery is void, Co. Litt. 48. b.] 
© Rep. 54. [3. If A. by decd gives land te B. to have after the death of A. ti 
3 B. and his heirs, this is void; becauſe he cannot create a particular 
254. 8. C. Eſtate in himſclf, and if livery be made according to the form and 
ORE effect of the deed, this is void; becauſe it refers to a deed which 15 
Hob. 171. void in law. Mich. 33 and 34 Eliz. B. R. adjudged between Hogg 
and Croſs, cited Co. Litt. 48. b.) 
[ 194 [4. If a man covenants to make a ferffment of the value of 50 
P. 281. . marks land to J. S. and after, makes feoffment of land of a fat 
I. 19. greater value without aſſigning where the 50 marks land ſhall br. 
This is void, for the uncertainty, and no more thall paſs than the place, 
where the livery was made, P. 13 Ja. B. R. per Cur. between 
Woodhouſe and Futter.) | 
5. So in the ſame caſe the feoffor cannot after the livery 7 


50 marks of land, to make ſo much to pals by the {aid livery; in as 
% much 
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much as it does not paſs at firſt, P. 13 Ja. B. R. per Cur. be- 
tween Woodhouſe and Futter.] 

[6. But otherwite it would be, if he had are where = 59 
marks land ſhould be, before the livery made. P. 13 Ja. B. R. 
per Cur. between Woodhouſe and Futter. ] 

[7. So it ſeems it would be, if he had atligned it upon the livery 
made; for then the aſſignment is uno fatu with the livery, contra 
P. 13 Jac BoB 

[S. If a man cove nants to make a forffment of all his land, whererf 
50 marks value fall be to ſuch a uſe, and the ther to other uſe, &c, 
and after makes the er of all accordingly, without affigning 
the 50 marks value, he cannot after aſſign it. b. 13 Ja. B. R. be- 
tween Woodhouſe and Futter.] 

[o. If a man has a mau-able eſtate of inheritance in 13 acres par- 
cel of a manor, they will pals by name of the mauer. Co. Litt. 
48. b.] 

[10. If a man has a e n of inheritance in 13 acres 
parcel of a meadw o, 80 acres, the charter of feoffment ought to be 
generally of 13 acres lying within the meadow of do acres generally 
without bounding, or deſcribing of it in certainty and /ivery mry 
be of the 13 acres "platted to the es ar for a zear tecundum formam 

chartæ; 3 a. nd this is good livery to pals the content of 1J acres in 
what place ſoever it lies. Co. Litt. 48. b.] 

[II. It a manor be leparated, and * between two, lo that the 
ene nas one part one year, and the other part the next year, and 15 the 
other, and ſo they have moveable franktenements ; in this cafe, li- 
very ought to be made in the manor. Co. Litt. 48. b.) 

[12. But where zo manors arc [eparated, and divided, alternis 

vicibus; there the charter of feine nt ugh to ve made in both, aud 
trvery in this manor whereof he is ſeiſed in any one year, ſecundum 
formam ch: artæ, and the next year in the «ther, ſecundum formam 
chartæ * ; for there are two diſtinct manors and ſeveral eftates in 
them. Co. Litt. 48. b.) 

112 12. If A. feijed of 109 acres of land in fee enfeoffs B. of 
18 of the ſaid 100 acres verſus avſ?rum, or verius orientem, and 
makes livery; this is good; for this 1s certain at the time of the 
tcoflment. D. 11 EI. 181. 19. 23 El. 372. 10. 

{ [14] 6. But if A. ſeiſed of 109 acres in fee, enfeoffs B. of 18 
of the ſaid 100 acres habendum ſibi & heredivus ſuis ad electionem ip- 
fins B. & heredum fuor um LAS Wa els placeret, and make 8 
livery accordingly, this is a void feottment for the uncertainty, 
where the 18 acres ſhall be among the 100 acres; for the frank- 
tenement of the 18 acres ought to paſs abſque aliquo temporis in- 
tervallo, from the feoffor to the feoffee; for a livery cannot ope- 


rate in futuro. D. 11 El. * 218: 17. 18. 19. adjudged. Þ] 
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281. 


In this caſe 
the ferffes 
tie t fore 
blechen, and 
rhe judg- 8 
ment C- 
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And. 11. 
ſeems to be 
grounded 
only upon 


the election by the heir; and Anderſon puts a quzre, if the feotfee himſelf might have m: ade elec- 


tion, or not, and the livery take effect by ſuch election and Hob. 
tion of the feoffes himſelf makes the grant good, See And. 11. and 12. 


mould be 281. 


2 4 15. Deed 


174. cites it to, a+ that the elece 
BVULLock's CasSE, 


cited 2 Rep. 35. b. foo And. 11. Bullock v. Bur det. Mo. 81. 8. C. — Bendl. 145, Thus 
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noto ſecundum formam chartæ. The freehold is in the feoffee pre- 

ſently. Mo. 85. 86. Paſch. 7 Eliz. in caſe of Bullock v. Burdet. 

195 16. Where the deed is void, livery ſecundum formam chartæ is 
void alſo. Co. Litt. 48. b.—Cro. E. 623. Hill. 40 Eliz. C. B. 

>> Marxiot v. Smith. | 

ls. 302. Butler v. Fincher.—Ro!l. R. 229. 8. C. 


8 17. A leaſe for life is made 25 March, habendum a die datus, 
with letter of attorney in the deed to make livery ſecundum formam 
chartz, the attorney makes livery the 26th, this is not good. 2 Buls. 
302. Hill. 12 Jac. B. R. Butler v. Fincher. 
18. Though a grant of land to A. and B. habendum one mnzety to 
ode, and the other to the other, makes a tenancy in common; yet 


livery to the one, ſecundum formam chartæ, will not avail the other, 
per Holt Ch. J. 12 Mod. Mich, 301. 11 W. 3. in caſe of Fither 
V. Wigg. ; : 


(U. 2) Secundum formam Charte. Where the 
Deed containes more or l:fs than Seiſin is delivered 


of. 


1. If a man be enfcoffed by deed of tio acres, ts have and to hold 
three acres, and livery of ſeiſin is made to him, acording to the deed, 
in the two acres; the third acre, of which there was no ſpeech in 
the premiſſes of the deed, ſhall not paſs by the deed: brt if livery 
of ſeiſin be made in this acre, then it ſhall paſs by the livery of ſeilin, 
ge. Perk. S. 165. | 

2. If livery be made to one of the feoffees according to the deed, it 
paſſes the land to all, ſo of the ſeiſin of one parcel ; but the beſt 
way is to ſay in the name of the whole, or of all the feoffecs. Co. 
Litt. 48. a. | 

8 p. if it 3. If a man makes a charter in fee, and mates livery for life, ſe- 


be for lite cundum formam chartæ, it paſſes the whole fee ſimple. Co. Lit. 
exprei-ly, 48. | 
an ali ac- | | 
cortins to the deed; becauſe in this caſe being made ſecundum formam chartæ, the hvery his 3 
r fre tothe deed. But if feoffor delivers ſeiſin for life in ſuch caſc, and not ſ:cundum formam 
chute, the coffee ſhall hold but for life. Cc. Litt. 222. b. 


5. F. and ſ 4. If a deed contains no condition, but livery does, the land paſſes 
Go Line, not by the deed. Litt S. 359. 
278. a. b. 5. If the livery be larger than the agreement, ſome hold, that the 


eſtate ſhall be according to the agreement. Co, Litt. 222. b. 


(U. 3) Livci7: 


15 Deed of feoffment is dated at Aich. next, and livery made 


they are diſtinct conveyances, though it be really one deed, and 


ve,. 


Feoffment. 


(U. 3) Livery. Secundum formam Chartæ, at 
what Time it may be. 


1. Leaſe for lives to commence a die datus was reſolved good; 
becauſe livery was executed after the day of the date. But if be- 
fore, it ſhould not. Mo. 637. Mellow v. May. — See 1 Roll. 
828. 50+ ©. | h 


95 


But where 
the de 
Tn; the 

30 July, 21 
Flix. and 
the wry 


20 23 FF. fecundum formam charte; the livery / long after will not help the leaſe, which was 


nabend. a die datus. Cru. E. 87; lil. 44 Ez C. 3B. Mellows v. May. e if the attorney 
makes livery the ſum? diy, ſecundum formam chartz, it is void. Cro. Car. 388. Mich. 10 Car. 
B. R. Dull v. Wy nt. Hut ſuch hivery mu? be made the vet dy it it be to be made ſecundum 
formam chartz ; for that is forma chartæ, per Doderidge J. 2 Buls. 306. Hill. 12 Jac. in caſe of 


Lutler v. Fincher, 


How it may be, where F Parcel in 
the Name gf the M Hole. 


— 


(X) Livery. 


[L. [Fa man makes feoffment of 14nd in diverſe places in the ſame 

+ county, and makes livery in the land in one place in name 0 
all, the whole ſhall paſs. Perkins S. 226. ] 

[2. If a man makes a dee of feoffment of land in two counties, 
and makes livery of the land in one county in the name of the whole ; 
yet the land which is in the other county ſhall not pals by it. 22 Hf. 
6. 10. b. Doctor and Student 100. b. Perkins 227. Contra 26 Aſſ. 
40. 

3. If divers parcels of land be contained in a deed of feoffment, 
and the fegen delivers ſeiſin of one parcel according to the deed, though 
he does not ſay in the name ef the whele, yet all the parcels paſs, be- 
cauſe the deed contains all. Co. Litt. 48. ] 

4. If a man is %% of two acres, the one in jee.and the ather for 
life, if he makes feoffment of both acres, and mak livery in the acre 
of fee in name of both the acres, this is a good livery, and both the 
acres ſhall paſs, Br. Feoftment de terre, pl. 42. cites 9 H. 7. 25. 

5. But if he had two acres, the one in fee, and the ather for years, 
and makes livery in the fee acre in the name of both; the acre for 
vears ſhall not paſs. Ibid. | | 

6. If a man be diſſeiſed of two acres of land in one county, and he 
enters into one of the acres, claiming the ſaid acre only, and makes a 
deed of Jo of both acres unto a flranger, and makes livery of ſei- 
fin according to the deed in the acre into which he entered; it is ſaid, 
that both acres ſhall paſs unto the feoffee, becauſe this claim is no- 
thing to the purpoſe ; for he had right of entry before, &c. and both 
acres are in one county; ſo as his entry into one acre ſhall be en- 
try into both acres, notwithſtanding the claim, &c. againſt which 
It may be ſaid, that the acre, into which the feoffor did not enter, 
Wall not paſs by the feoffinent; for when a man is out of poſſeſſion 

. of 


Perk. ſ. 
226. cites 
9 H. 7. 25. 
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Br. Entre 
Cong. pl. 
35. cites 

22 H. 5. 10. 
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wards in- of a* thing ſevetable, he is at liberty to continue his poſſeſſion in 


d "Kg . . | 2h 
7 ot it, in which part he will, and ſhall not be compelled to re- continue 
both acres, his poſſeſſion unto all in deſpight of him. Perk. S. 232. cites + 
and made P. 9. 7. 25. 

/ 2 

livery in | | | 

the acre, which he entered into, ſecundum formam chartæ; vet the acre into which he did not 
enter, ſhould not paſs by the feoffment. Perk. f. 224. Y, where one has ie 17 nr inte t 


acres for a canditien from, c. or for an alienation in mriman, Kc. Mutatis mutaiidis, 1bid. f. Lys. 


w— It ics it ſhould be Paſch. 9 H. 7. 25. 


Bendl. 12. * ſeiſed of 3 acres, by ſeveral ſeoffments, enſeoſſed B. C. and D. 


1. 10. S. ts l ” - bh i | 
2 D. 283. je" fer acres, viz. each of them of ge acre to the vſe of A. &c. A. 
pl. 30. etore the ſtatute of 27 H. 8. by a dced of feoſtment, and a letter 


_ of attorney enfeoffed J. S. of the ſaid 3 acres, and the attorney en- 
Anon.. tered into one of the ſaid acres, and delivered ſeiſin to J. S. in the 
Ibid. 337. name of that and tne 2 other acres; and by this the 3 acres patled 
* 7 by the ſtatute of 1 R. 3. as was adjudged in B. R. after argument 
3 by the court. But how it paſſed, viz. by grant or feoffment quære 
Eliz. Anon. ,- | : i : 7 
&c. nota the ſtatute, Paſch. 25 II. 8. And. 28. pl. 66, Kellet's 

Cale. 


8. A man hath f lege s for years by ſeveral legſes of lands in a 


common, and mace a feoftment of all his land within the ſame county, 
and made /rvery upn the land; one of the termors ouſted him in name 
of all; nothing of the other leaſe paſſes by the feotiment, inaſmuch 
as the other termor hath an intereſt, and remains upon the land. 
But it is otherwile of a tenant at will; for there both lands ſhall 
paſs, inaſmuch as it is a determination of his will. D. 18. pl. 106. 
Trin. 28 H. 8. Anon. 
9. But note by Knightley, that if I be ſerjed of land, and another i; 
tenant at will to another man ef land, to which I have a right ts enter; 
in this caſe though I make feofment of all ; and livery of ſeiſin in that 
part of which am ſeiſed in name ef all; nothing paites of my land, 
of which the other is tenant at will to a itranger ; inaſmuch as it is 
no determination of the will of the ſtranger. So note a dver/it; 
where he is my leſſee at will, and where he is leſſee at will of ati- 
other. D. 18. b. pl. 106. Trin. 28 H. 8. Anon. ; 
* . 10. If a man ſeiſed of one acre of land in poſe/ſ;on, and of another 
terre, pl. | 77 uſe, had made a deed of feoffinent of beth, and livery in the acre in 


S. O. if the livery was in the land in uſe, by reafon of the ſtatute, &c. 


*[ 197] Br. Feoffments al. uſes, pl. 55. cites 37 H. 8. 


(Y) In what Cafes Feoffment may be without 
Deed. Of What Thing. 


(C) Pl. 2. [I. F EOF F MEN T may be of an adonuſon by livery of tht 
door of the church without deed. 43 E. 3. I. 5. 
2. A feotiment may be with attornment of a manar, without 
deed, and the ſervices. will paſs by letter of attorney. 3 Rep. 29. 
„ This Butler and Baker's caſe. * 20 H. 9. 7.] 
ſhould be 7 3. Letter 


20 Hf. 6. 7. 
*. 
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. Letter 


Feoifment, 


3. Letter of attorney to de liver poſſeſſion, if here 75 ns deed of 
ferffinent, is void. Per Frowick Ch. J. Kelw. 51. Trin. 
18 i. 

4. The queſtion of a caſe drawn was, whether the advouſen in 
queſtion did pats Dy ths livery made in the view of the church, with- 

out deed or not, Tg church beivo full of an incumben ,) and re- 
ſolved by the Lord Ch. J. of the King” Bench, and | ju: {tice Man- 
wood, to w _ tlic 5 me was referred, that the advewſon could not 
paſs by that livery. Cary's Rep. 74. cites 18 and 19 Eliz. Pan- 
nel v. He dg ſon, alias He dion. 

Th > father enfeaffs the ſon to the uſe of the father himſelf, for 
tern a his. tfe, and atter his dece« ſe, t] hen to the uſe of the Jon and 
his heirs; and after the father and | % (upon communication that 
the father h uld re-have the land in fee) came together to the land 
and upon the land by parol, without any deed, the Jon detrvered ſeiſin 
of the * to 4% /ather, habenduin ibi & bæred ſuis, &c. if this 


bea good foffinent or not, quiere ? it being found by ſpecial verdict 


in cject. kim, And by the opinion of the court it iS a good fe- 
oftment, and that in law this acceptance of livery implies two ef- 


ects viz. firſt, a ſurre nile r, and aft-r a feaſtnient; as a ſurrender to 


the grantee of a rev eriion amounts to an attornment and ſurrender. 
. 37 pl. 48. Paſcn. 19 Eliz. Anon. ——Ibid. Marg. cites it as 
fo held M. 28 Eliz. in Leonard's caſe. PT 
6. Livery and feoftment without deed, by way of mortgage, was 
800d. Io. 144. NI. ch. 25 and 26 E Iiz. 1 Keale? 8 caſe. 
7. Livery of tein (conti ary to the opinion of Coke Ch. J.) 
may be recerved withs: t ps 8 as a ſtranger may take livery 0 the 
of F. S. and after J. S. agrees to it, it is good. 2 Sid. 61. per 
Gm Cn J. Hil. 1657. E. N. in caſe of Blunt and Clerk. 
8. 29 Car. 2. 3. Puts an end to all feoffments, &c. without 
decd, in writing and ſigned by tne partie * or their agents authorized 


' * * * * * 
by writing fo as to have any greater effect than as g Hates at will, 


(Z) By Letter of Attorney. Revocation. 
What Act (* or Thing ſhall be Revocation, 


[I. IF a man makes a deed of ſ-oFnent with letter of 2 attorney 
to make livery, he may brture execution of the livery revoke 

it. 146 6 6 1 Per Choke.) | 
[2. If a man makes charter of feoFment with letter of attorney 
to deliver ſeiſin and before very made, by malady be becomes para- 
[iticke, fo that he is * mute at the time, when livery is made, but 
by all ſians, which a man could perecive, he agreed to the delivery 
of the ſeiſin; this is a good feoftment, and no revocation of the letter 


of attorney. 25. Afl, 4. achudged.] 
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Bendl. 288. 
9 
17 El. 8. P. 
Langaſtell 
. Aller. 


* Orig. is 
(un) 


5 Rep. go d. 


11198] 


* Orig. 


(nuit) Br. 
Fenfment, 
pl. 25. cites 
S. C.— 
Hut if a 


letter of attorney to make livery of ſeiſin js made of certain land, by a man of unſound memory, a and 
the charter of feotfment of the ſame land was mad? before, when be ww 1 7 good memo y, and then Grecry 


of ſeiſin is mad: by force of the letter of atterny, without ather aſſent of t teoffor, and the feoffor 4; fo 


Now 


198 Feoffment. 


Now Vis He m1y ext-r upon the fegFce; but the feoffor himſelf in his life cannot enter. Perk. 
10. 11. 1.23. cites 17 Al. pl. 19,o——Perk.\. 22. 's 


3. If the feoffor dies before livery made by the attorney, the let- 
ter of attorney 1s revoked in law, becauſe the land is deſcended by 
his death to his heir. Co. Litt. 52. b.] | 

[ [3-] So if the fegffor dies before livery be made by the attorney, 

— cle letter of attorney is revoked in law, kee livery cannot be 
» Fol. 12. made to his * heir, for then he ſhall take by purchaſe, where he 
— “uuas named by way of limitation. Co. Litt. 52. b.] | 

[4. If a corporation aggregate, as mayor and commonalty, dean 

and chapter, or fuch like, make a charter of feoffment, with letter 
$ of attorney to make livery and before livery made, the mayor or dean 
4 dies, yet the letter of attorney is not revoked becauſe the corpora- 
11 tion never dies. Co. Litt. 52. b.) | 
[5- But otherwiſe it is of a ſole corporation, as a biſhop, parſon, 


. Litt. 52. b.] | 
6. If a man makes a deed of feoftment of land in tus wills, 

with letter of attorney to make livery, and b-/yre {very made by , 

the attorney, ihe fertfor himf-if makes livery of the land in one vill, < 


this is a countermand of the lettcr of attorney, fo that the attorney 
cannot make livery in the other vill. per Tankeld, H. 8 Ja. in the 
Exchequer, between Smith and Jennynſon. } | | 
[7. If a man makes charter of feoftment of tws acres, whereof the 
one is in leaſe for years, and the other in demeſne, and makes letter of 


attorney to make livery, and after the feoffor himſelf makes livery in 4 
the acre in demeſne in name of the whole, though the other acre, | 
which is in leaſe, cannot paſs by it, yet the letter of attorney is re- = 
voked for this acre; for it appears, that ſo was the intent of the | 2 
feoffor. H. 8 Ja. in the Exchequer, per Cur.] g p 
8. A fine paſſed bettveen the grant and the livery, is un cowntcr- 15 
mand. Dal. 111. 16 Eliz. Stileman v. Warren. | = 
9. Though there be a letter of attorney to deliver ſeiſin, yet it by { 
before ſeiſin delivered by virtue thereof, the feottor gives author:ty, . 0 
ore tenus to the attorney to make livery, he may give ſeiſin by vir- 8 rs 
tue of the authority ore tenus, notwithitanding the letter of attor- = f 


ney; but then, (as in caſe the letter of attorney was in any wiſe de- 
fective,) the attorney muſt ſwear he did it by virtue of the authority 
ore tenus; for if he did it by virtue of the letter of attorney the other 
authority will not avail the delivery. Paſch. 24 Car. B. R. Allen. 
53. Bamficld v. Brown. It was ſaid he could not deliver it 


by virtue of both authorities; quod quære. Ibid. 


) Who may make Livery by Attorney. 


I. II an infant makes livery by attorney, it is void, contra if 
he makes livery in proper perſon; for there it is only void- 

able. Br. Feoffment de terre, pl. 48. cites 18 E. 4. 27. | 
2. Vid. (Z) pl. 2. from which caſe Ld. Brooke concludes, that 


it ſeems, that a man dumb, who has reaſon to perceive by ſigns, gre 
| FEE | make 


SW CR. n . 8 Q 
OR 
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Feoffment, | # 1986 


*. make feoffment. Br. Feoffment, pl. 26. [and in that caſe the li- 
very was by attorney. ] | 
et- 3. A difeijee may make a feoffment. But when he makes a let- If a man be 
by ter of attorney to one to make livery, where he himſelf has ao tate, WAL 5s 8 
it is not good; for he has neither jus in re, nor ad rem. per Dode- deed of 
et ridge J. 2 Bulſ. 305. Hill. 12 Jac. in cafe of Zutler v. Fincher. feoffment, 
be and a /:tter 
* Harte. ueys fo erte, and tate poi: M, md after 19 make hw-ry fo und Hor nam hrtz; this is 4 good 
feoffment albeit he“ Was 0.1 of potietiion, at the time ot the charter made; tor the authority gien 
by tlie letter of attorney IS executory, and nothing paſtes by the delivery of the decd, "till livery of 
eal {eifin be mide. And in ancient letters of attorney, power 15 given to others to take poſſeſſion for 
ter tue feotfor. Co. Litt. 48. b. (d). * 199] 
can 4. Tenant for liſe with power to make leaſes cannot make livery 9 Rep. 77- 
no dy his attorney; ſo where executors have power 79 fe; but where 3 8 
5 ſt they may. Arg. 2 Roll. R. 393. cites g Rep. 
"Ry they have intere y may 8 3 | 
| Combes's cate. 
_ 5. Cefty que uſe, having power to make feoffment, may make li- Br. Feoff- 
115 p ; : — Nt 
| / very by attorney. Arg. 2 Roll. R. 394. cites 9 H. 7. 20. 3 
W sites S. C. and that it was held by al! the juſtices, that ceſty que ule mighut make livery by tumſelf, 
294 dat not by attorney, for that the ſticute is taken ſtrictly. But Brooke makes a quere, for he ſays, 
ey i: i held otherwiſe at this day. | 
tne 
F my (B. a) What paſſes by the Livery, by Relation. 
r | 
2 I. As SIS E by R. F. where it was found that AH. leaſed the 
* tenements to the plaintiff for 11 years, and in ſurety of it, 
Rela made a charter upon condition, that if he was diſtus bea of his term, 
f the that he ſhould have the tene ments in fee; waich charter was delivered 
to C. to keep and ts deliver according to the condition, and delivered 
were ſeiſin upen this charter, and that HMH. {old within tie term, and for the 
= diſturbance, F. delivered the charter to the plaintiff, and livery of 
ct 3 ſeiſin was upon the one charter and the other, viz. upon the ſale 
Wes 21ſo, as it ſeems, by which it was awarded, that the plaintiff recover; 
Sta the reaſon ſeems to be, inaſmuch as the /c:/1v was delivered upon the 
tor. charter to the termur; for otherwile the condition had come too late, 
ſe de- as appears in the caſe of PLESINGTON, © R. 2. tit. Quid juris clamat 
jority in Fitzh. 20. Br. Conditions, pi. 101. cites 10 All. 15. 
other 2. A. makes a fnent in B. of 17 acres ta be taten at the elec- P. 289. pl. 
Allen. tion of H. or his heirs, out of logo acres as they pleaſe. By the N, 55 
ver It death of B. the clection deterinines. Quere if B. might have made 8. C. nend. 
election? for if he might, then the ſeventeen acres pals by the livery, 148. 2 Rep. 
which it ſeems they cannot; for it was not then known, which 36. de 
were the acres; but the livery, being the act of the feoffor, ſhall 
A have its effect and operation by the election of the feoffee, or 
elſe it is good for nothing. Paſch. 7 Eliz. And. 11. Bullock v. 
tra if Burdot. a 
ri 3. If infant make a feoffment, or leaſe for life, to commence 77 
| future, and at full age makes livery; this is a good feoffment. Arg. 
s, that 2 Roll. R. 109. ſeems admitted; but the reporter makes a guære 
5 may of feme covert; for her deed is void. Trin. 17 Jac. B. R. 
make 5 
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(C. a) Who may take by the Livery. 
. 1 F J. S. be enferffed to have and 9 held to NS. and T. K. 


and livery of ſeiin is made unto 7. S. according to the deed, 
it is void unto T. K. Perk. ſ. 164. . 
2. But if livery of ſeiſin had been made unto 7. X. according to 


the deed; then he takes by the livery of ſeiſin, and not by the decd. : 


Perk. ſ. 164. 

3. Some may make lrvery of feifin, and take by the fame livery; but 
then they do. vet make {very in their own rights or otherwiſe they 
do not tate by the livery of ſeiſin in their own right, unleſs in ſpecial 
Caſes, &c. Perk. ſ. 198. | | | 

4. Therefore if land be leaſed for life unts J. S. the remainder 
unto T. K. in fee. And a letter of attorney is made unto T. X. to 
make livery of ſeiſin unto the leflee accordingly; in this caſe: he 
takes by the ſame livery of feilin, which he himſelf made, but not 
of his own grant; tor he made the ſame as ſervant to the grantor, 
Perk. ſ. 198. „ CC 

5. If a man enfeoff5 two by deed, and makes a letter of attorney 
rzo one of them to make livery of ſeiſin, and he makes livery of 
ſeiſin according ts the deed to his companion, he himſelf, who 
makes the livery of ſeiſin, ſhall take by the fame livery of ſeiſin, 
becauſe he ſhall be iz by the ferffor, and not by himſelf, &c. Perk, 
{. 199. 


6. If a man makes a deed of feoffment of his own land unto 
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himſelf and unts a ftranger, and mates livery of ſeiſin unte the ſtranger 


according to the deed, all ſhall paſs unto the ſtranger and nothing to 


himſelf; for that he cannot give unto himſelt, as this caſe is, &c. 
Perk. ſ. 20g. | | 

7. If a feoffment be made to a monk profeſſed, and to a ſtranger, 
by deed, and {ivery of ſeiſin is made to the ſtranger according to the 
deed, all paſſeth to the ſtranger. 
the mink according to the decd, and not to the ſtranger, nothing 
ſhall paſs thereby. Perk. 1. 204. | | 

8. Unto divers reſpects a man may take by livery of ſeiſin, which 
he made his own right; but then he hall nit take in his awn right, 
unleſs in ſpecial caſes. Perk. ſ. 205. | s 

9. And therefore if dean and chapter are, and one of the chapter 18 
fole ſeized in fee in his own right of lands, and thereof by deed 
enfeoffs the dean and chapter, and makes livery of ſeiſin according to 
the deed; in this caſe the feoffor giveth and taketh by the ſame 
gift in divers reſpects, Perk. ſ. 205. cites 22 H. 6. 43. 

10. And fo ſhall it be , mayor and commonalty; it one of the 


commonalty be ſeiſed of land in his own right, and thereof enfeoffs 
the mayor and commonalty. Perk. ſ. 205. 


11. Such perſons as are in pe — of land for years or life, Oe 


cannot take livery of ſeiſin of the ſame land. Perk. ſ. 205. : 
12, In 
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12. In feoffment to the dean and chapter they Fannet take but by 
letter of attorney under ſeal. per Brook juſtice, Br. Corporations, pl. 
34. Cites 14 H. 8. 2. 29. | 8 | 

12. A. lord of the manor of D. by indenture between him of the 
one part, and J. S. his copyhold tenant in fre, and R. S. fon and heir 
apparent of J. S. of the other part, in confideration of 100 J. paid 
by J. S. enfeoffed, releaſed and confirmed, &c. to J. S. the ſaid land 
habend' to J. S. and R. S. and their heirs, and covenanted that all 
atſurances ſhould be to the uſc of J. S. and R. S. and livery was 
made ſecundum formam chartæ; refolved, that J. S. only took, by 
tie livery, and R. S. took nothing thereby; but R. S. took, by 

the limitation of the uſe in the habendum, as jointenant with J. S. 
and by tae ſtatute of uſes of 27 H. 8. was jointly ſeized of the in- 
tereſt, and poſlſeſſion with J. 8. Ley. 13. Trin. 7 Jac. Sammes's 


3 
Cale. 


(D. a) What Thing, or Eſtate ſhall be ſaid to 
paſs by the Livery. | 


1. ü F a man makes feoffinent of his manor, in which he hath a 
warren, the warren ſhall not paſs. Er. Feoffment de terre, 

pl. 81 | 

1 . * 


2. If a man makes a deed of ſeffinent of his own land t h:mſelf 
and unto a ſtranger, and mates li very of ſeiſin unte the flranger ac- 
cording to the deed, all ſhall paſs unto the ſtranger, and nothing unto 
himſelt, as this cafe is, &c. Perk. ſ. 293. 

3. It two jointenants are in fee, and one of them enfe:ffs a flranger 
ef the whole againſt the will of his companion being upon the land; 
by this feoffment nothing, but the mzety, patleta, Cauſa patet. 

Perk. f. 

4. By livery of ſeiſin in one county, the lands and tenements in [ 201 ] 
another will not paſs ; yet if the ſcite of the manor of D. be in the 1 
county of E, and parcel of the ſame manor doth extend ints the — 5 
county of Midlilliſex, and a feoffinent be made of the manor of D. and made f the 
livery of ſeiſin 75 ade of the ſcite of the manor, which lies in the mawr of 
county of E; by this livery of ſeiſin, the parcel of the manor, 2 which 
waich lies in Middleſex ſhall paſs, becauſe it is parcel of the thing, manor ex- 
viz, the manor, of which the teoftnent was made, the which manor d. inte 
is but as one thing to ſuch purpoſe, &c. Perk. ſ. 227. — _ 
„e of ſeiſin is mad? accordingly in Dale; by this feoffment nothing paſſes hut that which is in 
Dale; becnuſe the teoffment is not of more, but of that which is in Dale, and the livery of ſeiſin 
5 made in Dale, and not elſewhere, &c. Perk. ſ. 225. cites T. 9 E. 4. 17. 


5. A. ſeized of a houſe for life made a feoftment of it, and letter 
of attorney to deliver ſeiſin ſecundum formam chartæ; before livery 
tenant for life purchaſed the fee, and after livery was made. Per 
Cur, all paſſes. But if the feoffment had been of all his lands in 
D. and the letter of attorney accordingly ;—and before livery the 
tcoffor had many lands there, —Iif he purchaſed one acre after ;— 


the 
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Fcoffment, 


the livery ſhouldenot extend to that acre, becauſe the authority was 
fatisfied by the other acre. 3 Le. 73. pl. 112. Hill, 20 Eliz. C. B. 
Anon. | | : 

6. Feoffment was of a manor, to which an advmnuſmn tas ap- 
pendant, and livery was made; though the terants did not attorn, yet 
the advowſon paſſed as appendant to the demeſnes. D. 70. b. pl. 
41. Marg. ſays that it was fo ruled 32 Eliz. in C. B. in Hamling- 
ton's caſe, and ſays that it was alſo agreed 30 Eliz. in the ſame court, 


Ibid. ; 


7. Doderidge J. cited a caſe, where it is held, that if one make 
two ſeveral deeds, one purporting an eſtate in fee, and the other an oy 

| you tail, and thoſe are made to one and the ſame perſon, and he 
rings both in his hands upon the land, and makes de/rvery of beth t 
deeds with the land; by this both deeds ſhall take effect, and by ( 
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by this feoffment 1 have an eſtate but for the term of my life, &c. Perk. ſ. 243. cite: 
F. $0 H. 6. 46. 


them eſtate tail, and alſo eſtate in fee ſimple paſſes. Paſch. 16 Fac, at 
B. R. 2 Roll. R. 23. incaſe of Thurman v. Cooper. | 


(D. a. 2) What Eſtate ſhall be faid to paſs by 
the Livery ; without the Words, Heirs, or Suc- 
ceſſors. 


1. IF lands be given te 4 mayor and commonalty for their lives, b 

intendment they have an eſtate not determinable. Se if a feof, 
ment be made of lands unto a dean and chapter without ſpeech of 
their ſucceſſors. Perk. ſ. _ cites 55 =” E. 4- 38. 

2. If my feoſge in fee of an acre of land re-infesff5 me of the ſame 
acre by 42, wk 1 the ſame deed, that [ . 1 of 
an acre of land, to have and ts hold to him and his heirs; and ſaith 
farther in the ſame deed, that as fully as Þ have given the lands unte 
him, he doth give me them back again, and delivers to me the deed as 
his deed, and ſeiſin of the land according to the deed; in this cafe 
it ſeems, that I have an eſtate of inheritance in this land, notwith- 
ſtanding that it is not given unto me and my heirs, becauſe that my 
eſtate doth rely upon an eſtate of inheritance, recited within the 
ſame deed, tamen quære. Perk. ſ. 241. cites T. 11 H. 4. 84. & 


39 Aſſ. p. 12. 


(D. a. 3) Paſſes ; what, by the Feoffinent or Li- 
very. 


5 A man ſciſed of a maner with advawſom appendant, made 3 
feoffment de tertia parte manerii. The advowſon does not 


paſs, nor any part of it. Br. Incidents, pl. 30. cites 6 E. 3. Fitz 
tit. Quare Imp. 40. per Parne, 
(E. a) Pleading® 
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(E. a) Pleadings. 


1. IN aſſiſe, where the deed of feoffment is pleaded in bar, nient 
compriſe is no plea, but ſhall ſay that riens paſſa, &c. Stout. 


where a thing of record, as fine, &c. is pleaded, there nient com- 


priſe is no plea, but in caſe of a feoffment, he thall ſay that riens 


paſſa, nevertheleſs, after Perſey aſſented to the Averment, quære. 


Br. Compriſe, &c. pl. 12. cites 29 Atl. 56. 


2. Formedon in reverter, the tenant ſaid, that the donor enfeoffed 
the donees in fee, &c. judgment ſi actio; and this is no plea, per 
Cur”, if he does nat traverſe the th in tail. By which he ſaid, that 
after the gift, the donor enfeoffed the donees in fee; and no plea, 
per Cur”, without ſaying, that after the gift the donor was ſciſed in 


fee, and enfesffed the donees in fee ; wherefore he ſaid accordingly, and 


the demandant imparled, and yet this is in effect only in contirma- 
tion. Br. Barre, pl. 4. cites 2 H. 6. 15. 

3. In ward, the defendant pleaded a feoffment by which the 
tenant anceſtzr of the heir enfeoffed M. P. in fee, whoſe eſtate he hath ; 
and per tot Cur” this is no plea without a fraveſſe, that he aid not 
dies his tenant, or that he did not die feifed; nevertheleſs as it ſeems, 
be ſhall traverſe, that he did not die in his homage. Br, Barre, 
pl. 37. Cites 4 H. 6. 29. | 

4. Aud in efcheat becauſe his tenant died ſeiſed without an heir, 
it is no plea, that the tenant enfeoffed M. whoſe eflate he hath, with- 
out a traverſe that he did not die ſeiſed, per Martin, which the Court 
agreed, And fo ſee, that where the plea is contrary to the ſuppoſal 
of the writ, it is no plea without traverſing the point of the writ. 
Quod nota, Br. Barre, pl. 37. cites 4 H. 6. 29. 

5. Vid in afſiſe, the tenant pleaded a deed of feoffment by the plain- 
f 4% F. N. whyje eftate he hath ; it is a good pica; and yet if he 
pleads the feoffment of the plaintiff to him, this is no plea, per Patton, 
which Martin agreed; and fo ſee there a difference is taken be- 
tween a feoffment pleaded by gue e/tate, and a feoffment made im- 
mediately to him who pleads it, note the diverſity, Br. Barre, pl. 37. 
cites 4 H. 6. 29, 

6, In præcipe quod reddat, if the defendant pleads feeffment of the 
father of the demandant, whoſe heir he is ſimply and without any con- 
ation, it was held by Babb. and Paſton, that theſe words (without 
condition) are void, and the effect of the plea is no more, but the 
feoffment; and the demandant hall alledge the condition of his part 


202 


S. P. per 
Cur. Br. 
Pleadings, 
pl. 3. cites 
S. C. and 
27 H. 8. 4 


to confeſs and avoid it, and then the tenant by rejoinder ſhall anſwer to 


the condition. Br. Pleadings, pl. 8. cites ꝙ H. 6. 59. \ 

7. In treſpals, the defendant ſaid, that it was his franktenement, 
Kc. the plaintiff ſaid, that before the defendant had any thing, A. was 
ſeiſed in fee, and enfroffed B. wha enfeeffed C. who enfeoffed F. who 
e the ain Fan the defendant entered, upon whom the 


plaintiff re-entered and brought the action; and was compelled b 
ine Court to onut all the feoffments, except the feoffment of F. to him; 
R tor 
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for this is ſufcignt, and he may give the other in evidence, Br, 
Pleadings, pl. 23. cites 19 H. 6. 30. 


[ 202 8. Where a man pleais feoftment, the other may ſay, that it 


Pleadine a Was upon Condition, without traverſe; for it may be intended one 
feoffment and the ſame feoffment. Br. Traverſe per, &c. pl. 382. cites 
in fee upon 32 H. 6. 4. 

Condition 

without cle und remntry is good, if the other party conf ofſes the act ion. 
Cas . cites 7 H. 6. 7. b. 


9. Entry in the quibus, the tenant ſaid, that F. S. was ſciſed in 
fee, to whom FJ. D. veleaſed by his deed all his right, &c. and J. &. 
enfeoffed H. in fee, whoſe eftate the tenant has, and gave Colour, 
Billing prayed to be diſcharged of the releaſe, and that it be not 
entred; for poſſefſiin, nor right is alledged in F. D. who releaſed, and 
yet it was an entry; for it may be that J. D. was ſeiſcd in fee, and 
releaſed, and then this made title to the tenant; and per Prifot 

the releaſe may make iſſue, Br. Pleadings, pl. 54. cites 38 


H. 6. 5. 


5 Rep. 40. b. in Donwtn's 


10. If feoffment be made by livery oy {tter of attorney, it ſhall be 


- 


torney. Br. Licences, pl. 11. cites 10 E. 4. 4. 
S. P. Br. Ii. In treſpaſs, it is no plca in avoidance of a fe: ffment to tay, 
Cunfeſs and that the feoffor had nothing in the land at the time of the feoſtment; 
avoid, pl. . 9 ling 5 e } EF ll {c 7. 7 Rs ee 3 B. 
58. cites for it paſſes 7 1 3 ee ore Et gal ; a; WAL Kit C:4je9/ja Pd. 1. 
18 E. 4. 25. Feoffment de terre, pl. 46. cites 10 E. 4. 8. | 


— Bur it is a . . 
a god avoidance of a leaſe far years to ſay, that the leſſor had nothing in the land at the time of the 


demiſe; for there 15 ns {111 y, Br, Feofiment de terre, pl. 46. cites 10 E. 4. 8. 


The feoffee 12. Feoffment by A. B. and C. o J. S. and J. S. pleads it 
cannot B. and C. were ſeiſed and enfecſfed him, &c. [It ſeems to be intended 


pleaded generally and he ſhall not ſay, that the livery was by at- 


| apps that A. was dead.) If this feoffment be traverſed, it {hall be found 


feoffment : be n 
from the 15 inſt him. For the feoffment is one j9int act by all three, X 14 K. 
ſurvivor 0 > ; 
ay whotl : 4. 1. b. pl. the laſt, per Littleton. 

becauſe each of them gave but his part. Co. Lit. 146. a—8. P. per Holt Ch. J. Williams's Rey. 
17. cites 8. C.—* Br. Feoffment de terre, pl. 65. Cites S. C. r. Jointetants, pl. 64. cles 
>. O. Br. Pleadings, pl. 105. cites. S. C. | 


8. C. cited 13. But if J. S. make a foffment ts A. B. and C. and B. and C. 
Cro.C. die, ſo that A. has the whole by ſurvivorſhip, in fuch cale A. may 
5-5: Trin. plead the ſeoffment to himſelf only. 1 E. 4. 1. b. per Littleton. 


14 Car. f 
B. R. in caſe of Man v. the Biſhop of Briſtol.— Br. Feoffment de terre, pl. 65. Cites S. C. 
2 r. Jointenante, pl. 64. Cites S. C. — — r. Picadings, Pl. 185. Cites S. C. 
14. If a man be bound t5 make a feoffment of the manor of D. 
and pleads, that he made a ferffment, he ſhall ſhow where the mari 
is; for it cannot be done, but upon the land. Br, Pleadings, pl: 

31. Cites 15 E. 4. 14. 7 
15. There is a diverſity between the pleading of void feoffments, 
or ſuch as are voidable only; as a feoffment by one jo:ntenant 10 his 
companion, or by feme covert, or monk is void, and the party may ſay 
ne enfeoffa pas; but otherwiſe of a feoffment by infant, or one in 


priſon. 18 E. 4. 29. a. per Littleton, 
* | 16. It 
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Br. 16. In afſiſe, if the tenant pleads forffinent made w him of the ſaid 

land, and thedeedis of all his lands in B. which deſcended to the feoffor of 
e the part of the father, and does not aver, that theje lands were deſcended 
one to him of the part f the father, yet it is good; becauſe he ſaid that 
ites he enfeoffed him de predietis terris in querela ſpeciſicatis; by all the 

juſtices and ſerjeants. Br. Pleadings, pl. 66. cites 1 H. 7. 28. 
(ER'S 17. So in afliſe againſt J. S. and he pleads a feojſment made to + a. N 

him by deed and the deed is F. N. and yet good; for he may be known gf e of Z 
. by two ſurnames; but the pleading is the better, if he pleads per F. and 
4 if nomen, &. For where he pleads a deed to 7. S. and ſhews deed ſhews d 
7.8. made to V. S. [it is not good]; for he cannot be known by tr Y 8. peeals 
lour. proper names; per all the juitices and ſerjeants. Br. Pleadings, pl. the juſtices 
IG bb. cites 1 H. 7. 28. and ſer- 
L and Jueants. Br. 
A and | Pleadings, pl. 66. cites 1 H. 7. 28. 
Pruot 18. Where a man pleads, that a flranger was ſeiſed and enfesffed [ 204. ] : 
'S 3s bin, he need not, in any cafe whatſoever ſay, that it was to his own 

ve; for prima facie, it ſhall be ſo intended, till the contrary be 
all de thewn. 5 H. 7. 33. a. per Brian. | M0 
by at- 19. In plcading of a feottment, leaſe, &c. by ceſty que uſe, he 

: need not | f.y |, that he at the time, Ic. was of full age, found memory, 

to lay, Kc. but ths ſhall come by the other party. Br. Pleadings, pl. 171. 
ments cites 16 H. 7. 2. | | 
Br. 20. In treſpaſs the defendant ſaid, that A. and B. were ſeiſed in 

fre to the uſe of the plaintiff, and that the plaintiff 11 the land ia him, 
ne of the Kc. and admitted good, notwithſtanding that he does net bete who 

enferffed A. and B. to the ule of the plaintiff; quod nota bene inde. 
. Br. Pleadings, pl. 43. cites 21 H. 7. 6. 


21. In dower ; if the tenant pleads diſſeiſin by the baron, and the 
feme pleads ſooffment by F. N. to the baron, ꝛbh% after enfeoffed the 


1tended 
e found 


N tenant, and after difſeiſed him, ſhe hall jay that the feoffment of F. 
7 and the ſeiſin of the baron, were during the coverture. Br. Pleadings, 
a Rey pl, I47. Cites 26 H. 8. | 5 
1 64. cites 22. Mention ſhall be made in the pleading, that the land was 
| within view. Er. Feoffment de terres, pl. 57. : 
5 23. If A. pleads a feoffment in fee, he muſt conclude, virtute cus 
ne fred? A. fuit ſelſitus, &c. and this holdeth not only in cafe of 
A-. may lad, which lie in livery, but alſo of rents, aduswſons, commons, &c. 
Jeton. and other things, that lie in grant, whereof he hath an eſtate for 
cites S. Co lie, or inheritance. Co. Litt. 201. a. | 
24. When a man pleads a leaſe for life, or any higher eſtate, 
or of P. which paſſes by livery, he is not to plead any entry; for he is in 
the mand! Xtual ſeiſin by the livery itſelf, Co. Litt. 201. a. | 
dings, pl. 25. In pleading a demiſe for life after the death of two former ee 
vcs, the indenture was pleaded by a teſtatum only, viz. quod per ofent by 
eoffmento dlandam indenturam, teflantur quod demiſerunt, and no livery of ſeiſin i off 
„ant 10 him Nuss Pewn ; and it was held ill. D. 117. b. 118. Paſch. 2 and 3 is not goods 
: ſa P. and M. Jones v. Weaver, alias Sentloe's caſe . 
ty may j. SH ; ? | : | ſhould be 
or one U ue ed directly, quo! feoffavit. Arg. 2 Roll. R. 110. in cafe of BuTTIFANT v. HoLMaN cites 
WE 4 44. 22 E. 4. Brief, 380. 2: H. 6. 3. 4 E. 4. 5. 28 H. 6. 29.—But it was argued e contra. 
10. Ie 41 lad been reſolved, M:ctu 31 and 32 Eliz. that where che pleading the feotfment is «ny 
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by 


204 Feoffment. 


y wiy of inducement, it is goed by Bfſtatum ; as where the ↄction is only to recover damages, as in 
covenant, 25 the principal caſe was, and adjudged accordingly. 2 Roll. R. 110. Trin. 17 Jac. 
R. R. Buttifant v. Holman. 


— 3 of 26. In treſpaſs for taking his ox, the defendant juſtified as ſervant 
arora Of A. and that he took it a> a heriot, by reaſon of a cuſtom within 


1SNT 

— the manor to pay a beriet on the death of every tenant dying ſeiſed 5 

very and at of a meſſuage, and that J. N. enfeoffed W. R. and W. S. of the 

zan. Co. Manor, to the uſe of A. The plaiatiff demurred, becauſe the de- ] 

Lit. zoz. fendant entitles A. as a purchaſor, viz. by feoffment, and /hrws not 

b. (t. — the attornment of the deceaſed tenant, whoſe ſervices are demand i, and - 

= 8 that he cannot otherwiſe entitle him to the ſervices of that particular 2 
tenant; and though a feoffment of a manor may be pleaded, and . 
that by ſorce thereof he was ſeiſed of that manor without ſhewing 10 


the attornment of the tenant, (for that 1s neceſſarily intended, as 
livery without pleading it,) yet in this caſe of a particular tenant, he 
ought expreisly to ſhew his attornment. But the Court held that 
there was no difference, and the attornment may well be intended, and 
if he did not attorn, the other ought to have pleaded it. And all 
agreed, that by the feoffment of tie manor the ſervices paſſed not 
without an exprefs attornment, but that may be well intended, if 
the contrary be not ſhewn. Cro. E. 400. Trin. 37 Eliz. B. R. Fer- 
rers v. Wignall. | 8 | 
27. Executor brought debt for arrearages of rents, as well c:9y- 
| held as free, belonging is the manor of D. whereof his teſtator died 
| ſeiſed, and for rents due at the teſtator's death, the action was brought 
1 [ 205 ] upon the ſtat. 32 H. 8. It was held, that it lies not for the copyhold 
rents, within the ſtatutes; nor for the free rent, becauſe the plaintift 
had net declared that defendant attorned to t;rator ; and though in 
pleading it is ſufficient to alledge feoffment of a manor without plead 
ing livery, or attornment of the tenants, yet when the rent of any 
freeholder comes in debate, it behoves both the owner of the ma- 
| | nor, or his executor, who demands it, to convey privity between the 
| tenant and the lord, which ought to be by attornment; for the rents I, I | 


and ſervices do not veſt without attornment. Quod nota, Veh. | 
i 135. Mich. 6 Jac. B. R. Appleton v. Dolly. furar 
! ® When a 28. A man pleads * feoffavit, dedit, or dimiſit, for life, This Sance, 
| feoffment implies livery ; for without 33 it is no feoffment, gift, or demiſe. 2 
ö 11 15 _ Trin. 7 Jac. 8 Rep. 82. b. in Vinyor's cafe, 11 t 
| utual to plead livery and ſeiſin thereof, becauſe it is to be admitted. Hill. 3 Car. C. B. Cro. C. ich. 
| 101. in caſe of Peto v. Pemberton. S. P. Cro. J. 636. Paſch. 20 Jace B. R. Smith v. Melter: ton v. F 
N —S. P. admitted. Mich. 6 Jac. B. R. Yelv. 135. in caſe of Appleton v. Dolly. — Livery ſha! Mich, x 
be intended. Becauſe he who made the livery ſhall be intended to be upon the land, and to ex. 
1 ecute it. Admitted Arg. Pl. C. 149. b.—— ,es ſhall be made in the pleading that the lad 3. 
; 2045 within view, Br. Feoffment de terres, pl. 57. ſuranc, 
; | | g 5 R Cit 
| 29. Upon a demurrer in debt for rent, it was objected, that the ces 
' intiffs, being a corpcration, intitle themſelves h t, and feu dt {and 
1 plaintiffs, being a corpsr ation, intitle themſelves by feoffment, an 22 
' | | 
J not livery to be executed by letter of attorney ; for that they may not 
| take unleſs by letter of attorney. Sed non allocatur; tor all necel- 4. / 
fary circumſtances ſhall be intended to be executed, as well as in , and le 
| feoffment pleaded to other perſons, Wherefore it was A preſun 
N ge 6 the Co 
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for the plaintiffs. Cro. J. 411. Mich. 1 by {wi 
(bailiffs, &c.) v. Martin + 3 a 
30. It was pleaded that Sir Thomas Parret was ſciſed in fee, and 
enteoffed two truſtees to ſuch uſes, virtute cujus, they were ſciſed : 
yet, becauſe it was ſaid, feoffavit inde, it was adjudzed ill and 
virtute cujus did not help it. Cr. J. 588. Mich. 18 Jac. B. R 
Dowſewell v. Reynolds. 5 
31. If a feme ſole makes a feoffment, and very within vietu, and 
directs him to enter, and after marries the ferffce before his . 
entry, yet an intereſt paſſes by ſuch livery, and the marriage is no 
countermand, and when he enters it has a ſtrong retroſpect to the 
livery, and ſhall be pleaded as a feoffinent when he was ſale, Vent 
186. Hill. 23 and 24 Car. 2. B. R. Parſons v. Perus. 2 
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(E. a. 2) Pleadings, Traverſe. 


J. 1 N avowry, the plaintiꝶ pleaded feaffment of twenty acres by T. S. p. Br 

lord of the manor, before the ſtatute, ta hold by leſs ſervices FRY Avowry, 
deed, which he ſpetbed; and the ether ſaid that R. was e:fed before p!. 60. cites 
this, and = ed M. to hold as in the avowry, abjque Hoc that . 3 3 he 
any thing ad in the manor at the time of the feof nent e of the Newton. 
29 acres; this traverſe is as well, as if he had ſaid, abſque hoc that T. 


enferffed N. &c, Br. Traverſe per, &c. pl. 106. cites 22 H. 6. 50. 


(F. a) Livery preſumed at Law, or ſupplied in 
Equity. | 


l. [ F a man ſell lands in two counties for money, and makes livery 

7 in one only, he ſhall be compelled in conſcience to perfect the 

| urances by another livery; for the contract faileth in a c:rcum- 

ftance, Las ceremony. Cary's Rep. 24. cites Doct. and Stud. 37. 
2. Where one would have avoided a conveyance for want of li- T 

very, the grantee bill by hi zl ies. 5. PONG 

wal grantee, on a bill by him, was relieved, Toth. 104. cites 5: cites 
ich. or Hill. g Jac, Conquelt v. Newdigate. 1 


ton v. Briggs. — I bid. 116. S. P 6 DE i Jac. More- 
Mich, 13 Car. Row v. Cheſwick. cites Mich. 2 Car. Barrow v. Barrow.—lbid, 117. cites 


3. The perſon died before the livery and ſeiſi d before 
e ver it was ordered to be gen, —_ 
cites Pale, 7 2 ichen 2 N be perfected. Toth. 237. _— 


uable conſideration, and died bef | —_ 
, , efore execution of the deed ; G nals 
tte defendant, Toth. 106. cites Mich: 14 Car. Paul v. Wilkins. it was decreed againſt 


4. Aſter a leſſee for life had been twent fue years 1 
* a 4 
and leſſor would avoid the leaſe for 1 . of "Hom 5 — 206“ 


preſumes livery, and decreed the leſſee ſhould hold out during v7 wc 


ine continuance of his life; though after long poſſeſñion courts June. 17 
| R at Jac. By- 
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den. v. 
Loveden. 


So after ef- 
tate of free- 
hold deter- 
miaed, l- 
very ſhall 
be ine 4, 
and need 
not de 

5 ade d by 
the rever- 
Roner. Pl. 


Feoffment. 


o ® . | . . S * 
at law will preſume livery. Vern. 196. cites 11 Car, 1. Biden v. 


Loveday. 
5. If, at the aſſiſes, a deed of feoffment be given in evidence ta. 
be made forty years aft, but it cannot be proved, that /zvery was 


made; yet rf pr//-/ſ:22 has gone all the time according to the deed, it is 
good evidence to the jury, and I will direct them to lind a livery; 
* . . "4 90 — — . — of . . 

tor it ſhall be intended; but if the jury find all this ſpecially, we 


cannot adjudge this to be a good feoffment without livery; per 


Coke Ch. J. Roll. Rep, 132. Hill. 12 Car. B. R. in caſe of Iſaak. 
v. Clerk. p. 149. | | 


. .C; 149. Throgmorton v. Tracy. 


Fan. R. 174. 
S. C. and 
that at any 
erin! al law 
to de 
brought by 
E. {the 


Thoueh 
generally 2 
vent in a 
voluntary 


6. A feoffment was made by way of mortgage, but no livery and 


feiſm.—Biil was brought by executors of mortgagee to ſupply the 


defect, and to be relieved againſt judgments ſuffered by the heir 
of the mortgagor. And decreed accordingly, and that the judg- 
ments ougatnot to incumber the mortgaged premities, until the mort- 
gage- money be all paid, eſpecially ſince the mortgagor had cove- 
nanted for further aſſurance, Mich. 25 Car, 2. Fin. K. 28. Burgh 
v. Francis and al. 

7. A. tenant in tail, by ſettlement on marriage of B. his ſon, 
with M. made a feoftment to the uſe of himſelt for life, remainder 
to B. for life, remainder to firſt, &c. ſons by M. this deed was in- 
dorſed generally (viz. very made to J. S. appointed by W. R. 


the feoftee thereto) B. and M. had C. D. E. the plaintiff, and F. 


the defendant, and fix other ſons. A. levied a fine to W. then 
his eldeſt ſon to the ufe of A. and his heirs ; V. dies; A. conveyed 
the land to F. and died; [C. and D. the two elder ſons died, as it 
ſeems, and without iſlue] F. entered, ſuppoſing that livery was not 
well given, Lord Keeper decrecd, 1. that the letter of attorney 
ſhould be ſupplied, ard livery admitted; though it was objected, that 
this was in effett to decree a diſcontinuance, which is a wrong and 
unlawful act, and that it was 2. ts aſſt a remainder-man in tail 
in a third remainder, {for he was the third ſon) againft a legal fine of 
his father t-nant in tail, and whoſe fine was a bar to him in law; 
and alſo againſt the acceptance of the fine by W. who joined with 
A. who had power by the recovery to have barred the eſtate of 
the plaintiff. But to this laſt the Ld Keeper ſaid, the grandfather 
might have the conveyance, made by himſelf, in his own hands: 
and it is apparcntly ſo; for he recites in that deed, that he was 
tenant in tail, and he recites not the froffment made by himſcit. 
Mich. 26 Car. 2. 1 Chan. Cates, 240. Bokenham v. Bokenham. 
8. Lands were conveyed by icoitment, as a marriage ſettlement, 
on the wife, but no livery was made; the huſband died, and by his 
will Icft to the wife more, than ſhe would have by the ſettlement, 
and gave the lands to A. and B. Decreed that A. and B. execute 


conveyances to her for life, and deliver the poſſeſſion to her. Fin. 


R. 388. Trin. 30 Car. 2. Marlow v. Maxie and al. 


9. Where the deed, under which the plaintiff claimed, appeared 


to be fairly executed by the defendant's father, and that there was 


no defect therein, fave only the form of livery and ſeiſin, and made 
| | on 


hou 
and 
d1C 
dea 
he 
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he « 
'bon 
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27at 
but 
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but before execution, the ſeal was opened on purpoſe for a ſubpœna, „en by 


mont 1 +a" ] 
Feoftment. 4 206 Ho 
on ſuch valuable confderation as marriage; dec recathe deſendunt to 53 

; . 22 — 2h — 1 = al not Ee 
execute livery and ſeiſin in the ſame deed, and make farther aſſu- fun a 
. * - 6 7 et h 5 11e 
rance of the ſaid premities to the plaintiff and. his heirs, and the and made 
plaintiff is decreed to enjoy the fame againſt the defendant. 33 god here, | | 


* * I 4% . gal. vet if a main 
Car. 2. 2 Ch. Rep. 218. Thompſon v. Atfield. „5 

t VOLUNALL 7 

makes 1 ſeltlement, as FO? ion for his child n, and for their maintenance; ſuch a ve luntary — 9 


veyance thall be ſupplied and made good here. Vern. 44. Laſch. 1682. Thompſon v. Atfield. 


10. A. made a feoffment in fee, by way of mortgage, of ſeveral [ 207 ] 
houſes in London, for ſecuring the payment of 4.907. and intereſt; 1 
and being likewite indebted to feveral other perſons by bonds, he 98 e 
died before the money due on the mortgage was paid. After his 2; Car. 2. 


death, the bond creditors demanded their reſpective debts of his heir, 5 —_ : 
though th 


who had nothing to pay them, but the equity of redemption of this heir ?- the 
mortgage. A creditor undertook to ſatisfy the mortgage, which mortgagor, 


he did, in order to let himſelf into the eſtate, and hold it, until his aſter we 
x | G y . vering hes 
bond-debt was paid; but having diſcovered that there was u {very jp of 

and ſeiſiu endorted on the feoftment, he brought an action of debt 1;very, ſuf- 


againſt the heir upon the bond of his anceitor, and got judgment: e 
ments co 5e 


which was taken out and a bill filed to help this defective convey- feveral 

. : * . U : p — { Cre: be 
ance, which was ſupplied accordingly, and the mortgagee had his bond-credi 

: 3 S 72 5 Bree OM tors, in o- 

money. N. Ch. R. 183. cites the caſe of Burgh v. Francis. der 0 pre- 
vent the mortg2gee's having his money, yet the heir was decreed to convey a perfect eſtate of 
inherit ance, fubje to redemption on payment of the princijal, and intereſt due on the taid defec- 
tive deed : and a perpetual injunction for quiet poſſeſſion againſt the heir, and all other defen- 
dants ; and to ſtay all proceedings at law. S. C. cited by Mr, Vernon. Arg. Wms 
Rep. 279. as firſt heard, by Ld. K. Bridgnian, and decreed by him, and after atirmed by Ld. 
Nottingham. | 


. . . „ 5 a7 
11. A deed of lands in two different counties, by way of feoffment In this cats 
. . . * . n . 1 10 It W.t5 111 
and /zvery and ſeiſin, was indorſed of the lands in one county any, but gay that, 
nothing mentioned of any livery of the lands in the other county. as to the 
» . 9 A EK. a + RY þ 
But decreed that by reaſon of the po/e/fron and great length of time, i 
hei * 1 Ty i oo . and length 
(being upwards of 70 years before) equity will ſuppoſe and ſupply „f time; the | 
it. And ſaid, that it would have been much {tronzer on the other intendment 
ide, had the livery been indor/ed of the lands in one cgunty, in the CEE” 
- . . . - ed d de 
name of both; for that would have implied, that none was of the nde ont 
other, and that one was deſigned for both. Sel. Ch. Caſes, 81. from thence 
Mich. 1730. Jackſon v. Jackſon. can RITES 
| bo weizht, be- 
cauſe the ſame perſms, that enjoyed the Lords under the deed were alfs beirs at low, and as ſuch n have 
Ejuyed them te, ce, though there had been no ſuch deed; yet Lord Chancellor declared, that, Wa 
e to try this matter | at law |, he ſhould pretume, and to ditect, that livery was executed as to all 
ne lands, according to the deed, after this length of time; but huweyer, that this court would a 
4 cetect ot this Kind, Gibb. 146, Mich. 4 Geo. 2. S. C. 


(G. a) Equity. Miſtakes, 
I N HERE more lands paſſed in a feoffment, than were intended, 


it was holpen in equity, notwithſtanding it was after 4 
verdict and judgment at law, ſuppoling ſome gircumvention. Toth. 


186. cites Eborall v. Hunt, | 
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jf they are taken ozut of a river. 
4. So of young g2/-hawks in my park, which cannot go nor fly z 


(A) Ferae Naturae. 


1. TJ OR pidgeons, fiſh killed, nor other ſavage beaſts found in 
® their range, a man ought not to ſuffer death, unleſs they 


were fe/onrufly /7ole out of a houſe, &c. Br. Corone, pl. 92. cites 


22 All. 95. 
2. If a man breaks a pidgeon-houſe, and takes young pidgeons fe- 


leniouſiy, which can neither go nor fly, this is felony ; for the pro- 
perty is in the owner of the pidgeon- houſe; becaule they cannot go 
nor fly, therefore he may take them at his pleaſure. Contrary of 
taking of old pidgeons; for a man has not property in them; for 
uy are not ameſnable at will. Br. Corone, pl. 163. cites 18 E. 

3. And taking of Ai out of a trunk in a pond, is felony ; contrary 
Ibid. 


this is felony ; contrary of old goſ-hawks. Ibid. 


5. Larceny cannot be committed of things feræ nature, while 


at their natural liberty; but if they are made fit fer food, and reduced 
to tameneſs, and known by the taker to be ſo, it may be larceny to 
take them. And fo he thinks, it may be of wild pidgeons in a 
dove-houſe ſhut up, or hares, or deer in a houſe, or even in a park 
incloſed in ſuch a manner, that the owner may take them when- 
ever he pleaſes without the leaſt danger of their eſcaping. 1 Hawk, 


Pl. C. 94. cap. 33. f. 26, 


(B) Pleadings in Treſpaſs, for taking Things Feræ 
15 Naturæ. 


1. T RESPASS quare vi & armis damam ſuam cepit, &c. and 


becauſe he did not ſay damam ſuam domitam, nor that the 
taking was in park nor warren, therefore the writ was abated by 
award, Br. Brief, pl. 63. cites 43 E. 3. 24+ | | 
2. Treſpaſs, quare clauſum fregit, and four young goſ-hawks in 
their neits, being of the price of 4 /. ibidem cepit & aſportavit. 
Per Moyle, he Hall ſay, they were reclaimed; as of four deer, he ſhall 
ſay demeſtick ; otherwiſe there is no property, and then an action does 
not lie. But per Aſcue and Newton the writ is good; and ſo it 
is, that his 4 deer ibidem inventas cepit, &c. and ſo of a writ, quare 
clauſum fregit, and four herns taken, &c. 
Cites 22 H. 6. 59. | 


3. But if it be quod talia cepit, &c. and daes not ſay qued clauſum 


Fregit, & cepit ; then the writ does not lie; quod curia conceſſit. 


And ſo note, that if it be in his cloſe, or in his ſoil, or in his. park, 


or warren, writ lics, and not otherwiſe, Br, Treſpaſs, pl. 162. 
cites 22 H. b. 59. | 


Br. Treſpaſs, pl. 162. 
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(A) Ferry. 

Js Ferry is in reſpect of the landing place, and not of the —_— 

water; the water may be to one, and the ferry to ano- - — 
ther; as it is of ferries on the Thames, where the ferry in ſome place ferry ought 
belongs to the archbiſhop of Canterbury, where the mayor of Lon 4 b.ve ex- 
don has the intereſt in the water; and in every ferry the land of ——— 
both ſides of the water ought to be to the owner of the ferry, 1 and to 
or otherwiſe he cannot land on the other part. 13 Apr. 23 Eliz. bave pr:ſav 
in Scacc. Savil. 11, Inhabitants of Ipſwich v. Brown. tu ro 
payment for the paſſages. And it is requiſite to have one who has property in the ferry, and not 
to allow every fiſherman to carry, and recarry at their pleaſure, for diverſe inconventencies ; and 


_ eſpecially when a place is between the divifions of two counties, any felon may be conveyed from 


one county to another, ſecretly, without any notice. 


2. A ferryman, if it be on ſalt water, ought to be privileged 

from being preſſed as a ſoldier or otherwiſe. Savil. II and 14. 

ut ſup. | | 
3. Owner of a ferry cannot ſuppreſs that, and put up a bridge in Carth. 193. 


its place without licence, and ad quad damnum, per Holt Ch. J. Paſch. — 225 


3 W. and M. Show. 243. 257. Pain v. Patridge. 


4. If a ferry be granted at this day, he that accepts ſuch grant is [ 209 ] 


bound to keep a boat for the public good, per Holt Ch. J. Show. 
257. in the caſe of Paine v. Partridge. 


5. Cuſtom for the inhabitants to be diſcharged of toll, may have 
a reaſonable beginning by agreement; as that the inhabitants of the 
town might be at the charge of procuring the grant, and in conſi- 
deration thereof, one man to find the boat and take toll; but the in- 
habitants to pay none, per Holt Ch. J. Show, 257. ut ſup. 
6. A common ferry was for all paſſengers paying toll, but the But he can- 


inhabitants of A. were t2// free. An inhabitant of A. may bring gt in 48. 


an action for taking toll, but not for not keeping up the ferry; becaule tion for not 


the former is a private right, but the latter a public. 1 Salk. 12. ant for 
+» _ 13 o, any 
Trin. 3 W. 3. Paine v. Patridge. 1 
ject might bring an action, which would be endleſs; but the taking toll was a ſpecial da- 
mage, and without ſpecial damage, he can only inlict, or bring information, 1 Salk. 12. Pain v. Par- 
tridge. 


(A) Feudall Harony, 


I, EUDALL baronies were, when the king, in the creation peudall ba- 
of baronies, gave rents and lands to hold of him for the de- rons held a 


fence of the realm, Per Holt Ch. J. There is no feudal barony re- certain ter- 


. ritory of 
maining 


209 Fittions. 


land, per maining at this tune, except Arundell. 1 Salk. 253. Ld. Gerard 
Mum, v. Lady Gerard, 


w herein 
there was a caſtle, whereunto all the inhabitants in time of war reſorted ; and theſe were called 


the cagita heron; and there was no dower of them, becauſe they were for defence. No fuck 
have been granted fate R. 2d"; time. Mich. > W. 3. B. R. 12 Mod. $4. Ld. Gerard's caſe. 


_ (4A) Fictions. 


I. LL fictions of law are to certain reſpecis and purpecs, 


and extend only to certain berſons; as the law ſuppoſes the 


vauc hee to be tenant of the land, Where in rei veritate he is not, 

but this is as to the demandant himſelf, and to enable him to do 
things as tothe demandant, and which the demandant may do to him; 
and therefore a fine levied by vouchee to the demandant, or fine or 
releaſe from the demandant to the vouchee is good; but fine levied 
by vouchee to a /?ranger, or leaſe made to him by a ſtranger is void, 
per Coke. Mich, 33 and 34 Eliz, B. R. 3 Rep. 29. b. in Butler 
and Baker's calc. | 

2. The Ving is not to be anſwered, bound nor defeated by fic- 
tions ; and therefore he would not have been bound in his rever- 
ſion, or remainder by a feigned recompence upon a common re- 
coyery, or warranty collateral, without true and actual aflets, &c. 
Hob. 339. in caſe of SHEFFIELD and RATCLIFFE, cites 6 E. 5. 
55, and 1 Rep. 43. Altonwood's cafe. 

3. Thoſe things are properly fictions of law, that have no real 
eſſence in their cn body, but are ſo acknmuledged and accepted in 
law for ſome eſpecial purpoſe. Hob. 222. cites Co. Litt. 265. b. 

4. Fiction is never admitted where truth may work; as where 
ceſty que uſe and his — in a feoffment, it ſhall be the 
feoftment of the feoffce. Hill. 15 Jac. Hob. 311. in caſe of 

| Wright v. Gerard. | 

[ 210 ] 5. The law never ſhall make any fiction but for necyyity, and 
to acid a 22 per Coke 3 Rep. 30. in caſe of Butler v. 

Freer ibid. 36. per Doderidge J. 2 Roll. R. 502. in caſe of 


ae , Sheffield v. Radcliff Jo. 73. S. C. and to avoid abjurdity, 


fictions for R 
Pleite and preſerve the right of a ſtranger. Per Doderidge J. Paſch. 1 


7 "7, Car. in Cam. Scacc. | 
J. :2. Mod. 250. : 
6. There are five ſerts of fictions in law, abeyance, remitter, 
relation, preſumption, and repreſentation, per Doderidge J. Jo. 73. 
Co. It. ſ. 7. In fiftione juris ſemper ſubſetit equitas. 11 Rep. 51. Liford's 
ei it muſt do prejudice to none, per Doderidge J. 2 Roll. 
R. 502.— it is to prevent miſchief. Jo. 427. Hill, 14 Car. in 
the caſe of Harper v. Derby (Burgeſles). | 
| 8. Fictions 
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Figures. 


8. Fictions of law muſt not be of a thing i:P2/ible ; for the law 


imitates nature, per Doderidge J. 2 Roll. R. 502. in the caſe of 


Radceliff v. Sheffield. 

9. You ſhall never make a man ſubject to the penalty of a flatute 
upon a fiction of law. Arg. Godb. 358. cites 11 Rep. 51. 

10. No eſcape can amount to a capital effence, unleſs the crime, 
for which the party was committed, were actually ſuch at the time 
of the eſcape ; for. it is not ſufficient that it become ſuch afterwards 
from the beginning by a fiction of law); as where one is commit- 
ted for having given a dangerous wound, and eſcapes, after which 


the party dies. 2 Hawk. Pl. C. 135. f. 25. 


Figures, 


1. N aſſioumpſit in an inferiour court, the tie of the promiſe at. 


ledge was in figures, and upon error brought, judgment 

was verſed for this cauſe. Sid. 40. Paſch. 13 Car. B. R. Duc- 
ket v. Bland. | 

2. It was moved to quaſh an indifment, becauſe the year 
of our Lord in the caption was in figures. But per Hale Ch. J. 
the year of the king is enough. Mod. 78. pl. 40. Mich. 22 Car, 
2. Anon. : J 

3. In debt for rent, the ſum demanded was in figures, and not 
in words; upon a writ of error brought, the court held it was a 
material exception, and reverſed the judgment, unleſs cauſe, &c. 
Hill. 23 Car. Sti. 88. Hobſon v. Heywood. _ 

4. Roman figures are good in pleading, but otherwiſe of Eng- 
1 2 Lev. 102. Patch. 26 Car. 2. B. R. Hawkins v. 
Mills. | 


be S. C.lf an 'n/iFms! ſets forth the ſtile of the day or years, in any figures but 
inſufficient. 2 Hawk, Pl. C. 255. fo 129. 


5. In indeb. aſſump. pro opere & labore, it was excepted, be- 
cauſe the ſum was in figures, ſed non allocatur, for there were 


(XII) Latin figures, which is well enough; otherwiſe, if there 


had been (12) Engliſh figures ; and it would have been otberwiſe, 
if they were in figures in an :nferiour court, and therefore it was 
adjudged for the plaintiff, This was in a writ of enquiry. Skin. 
409. Hill. 5 W.& M. B. R. Hebbert v. Corſthorp. 

©. 6 Geo. 2. 14. Allows the expreſſing numbers by figures in 
all writs, &c. pleadings, rules, orders and inditments, &c. in 
Courts of juſtice, as have been commonly uſed in the ſaid courts, 
uotwithſlunding any thing in the 4 Geo. 2. 20, 


File. 
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Keb. 19. S. 
C. by the 
name of 
Euſhel Y. 
Bland. 


3 Keb. 391. 
S. C.— 
Vent. 256. 
ſeems to 
Roman, it is 
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Flle. 
(A) Of putting upon the File, and taking off. 


1. A Cauſe was between father and ſon, and there having been 4 


great heat, and indecent refleftions on both ſides, in bill 
and anſwer, and the matter being ended this vacation by —_—_ ; 
upon motion this day made in court by Mr. Porter, the bill and 
anſwer were taken off the file by conſent, Mich. 1683. Vern. 189. 
Tremaine v. Tremaine. | 
2. Information filed, withaut recognizance entered into by the 
party, is ill, but the Court cannot take it off the file; when once 
a thing is on the file, it cannot be taken off without an att of par- 
lament ; no, net by conſent ef parties; as in the caſe of Dr. 
WipDpRINGTON on a mandamus, the college made a very ſcanda- 
lous return, and which he and the college agreed; and then they 
moved to take the return off the file, but the Court refuſcd it, ſaying, 
it could not be done without an act of parliament ; only they or- 
dered a vacat to be entered thereupon ; that in this caſe the me- 
thod may be, to enter the irregularity on the roll, with a ceſſit 
proceſſus ſuperinde. Sed Cur. adviſare vult. 12 Mod. 155. Mich. 
g W. 3. the King v. Lambert. | = 
3. If a bill againjt an attorney, be filed irregularly it may be 
taken off the file, per Cur. 12 Mod, 164. Hill, 9 W. 3. in caſe 
of Broadwaite v. Blackerby and Perkins. 


[ See Report (A) ] 


Fol * | Fine, - 


(A) The Antiquity of Fines, 


[r. Fine is pleaded to be levied 2 E. 1. but not pleaded as 

| 4 fine, _ he had no chirograph of it. 20 H. 6. 3.] 
[2. 7 E. 1. Rot. Clauſarum Membrana 5. in dorſo a fine le- 
vied between the ting and Bigad Earl of Norfolk in ſuch form, as 
at this day, &c. hæc eſt finalis concordia, &c. 8 E. 1. Membrana 

11. Fine upon _ of an aduowſon.) 5 

2 Ing. ei, 3. 18 E. x. Libro parliamentorum, among the reaſons of the 
judgment there given, it is laid, Nec in regns 1/to provideatur, vel 
fit aliqua ſecuritas major ſeu ſolempnior, per quam aliquis vel aliqua 


 flatum certiorem habere peſſit, vel ad ſtatum ſuum verificandum — 
| 91 


creat; 


the g 


Fine. 


guod ſolennius teſtimonium producere quam finem in curia domint 
regis levatum; qui quidem finis fic vocatur, eo quod ſinis & con- 
ſummatio omnium placitorum eſſe debet, & hac de cauſa provide- 
batur. ä 

4. þ is certain, that fines were frequent before the conqueſt. 2 
Inſt. 511. Catlin cited ſome fines before the conqueſt, touch- 
the poſſeſſions of the abbot of Crowland. Pl. C. 369. 


1211 


(A. 2.) The Original of Fines. = 


1. The ancient manner of conveyancing was of two forts, either 
by fine or feoffment. The fine was in the lord's court, and by 
this they paſſed all feudal right, which was in poſſeſſion 3 and there 
are inſtances as low as the time of H. 2. and E. 2. of fines in the 
court of the lord: and they were called fines, becauſe a fine was 
paid to the lord for ſuch agreement, for that it transferred the 
' feudal right held of the lord. G. Treat. Ten. 93. cites Ma- 
dox 15. | 

2. But though in ſuch courts, they paſſed all the right the te- 
nant had in poſſeſſion ; yet the right of action could not be transfer- 
red, becauſe that would encourage maintenance; therefore, What 
ever ſuch grantee could ſeiſe paſſed by this feudal conveyance. But 
the right of diſtreſs and of action did not paſs without attornment. 
S. Treat. Ten. 93. | | 

3. The feoſfinent conveyed the feudal poſſeſſion, coram paribus 
out of court; for it was neceſſary to convey ſometimes before 
the court was held, and then the poſſeſſion was delivered over co- 
ram paribus ; but as there were two conveyances of copyheld, one in 
the lord's court, and the other to the cuſtomary tenants ; ſo in 
freehold, where the immediate grant was to the feoffee, and not to 
the lord, as in the copyhold; yet there were two forts of convey- 
ances, one by fine in open court, the other by feoffment coram 
paribus ; the right only paſſed by fine, becauſe the poſſeſſion being 
in the grantee, they might well ſtay till the next court to transfer 
the right; but where the poſſeſſion was to be parted with, or ſervice 
to be done, or money paid, there the zuual way was coram paribus, 
that the feoffee might not loſe the profits in the mean time, or the 
poſſeſſion be delivered before the contract could be compleated. 
G. Treat, Ten. 93, 94. 

4. Thus it ſtood till ſome time after the conqueſt ; but the after kings 
endeavouring to retrench the privilege of the great lords, they firſt 
in Magna Charta, and after by the itatute of quia emptores terra- 
rum, began to admit of alienations without fine to the lord; and 
the acts of court- baron were only eſteemed to create ntoriety among 
the tenants of the manor. From hence grants in the lord's courts 
were omitted, and the attarnments in puis were the only notorieties 
of ſuch grants, no fine being paid to the lord ; and the king's courts 
creating a notoriety all over the land, the uſual way was to make 
the grant in the king's court, in this manner: they uſed to ſuppoſe 

that 
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that the parties had covenanted to alien; and all writs of covenant, 
(as being an actiofi of public concern to the juſtice of the king- 
dom, ) were ſuable only in the king's court; and by conſequence 
this covenant to alien was ſuable there; and that court being poi- 
ſeſſed of the matter as an adverſary cauſe, they were admitted to 
make all manner of agreements, touching ſuch ſuit depending; 
and theſe agreements being amicably made by way of compoſition 
before the king's court, it became the juſtice of the king's 
court to ſee them performed; and therefore a ſcire facias iſſued to 
execute the fine, and a quid juris clamat to the tenant. G. Treat, 


Ten. 94, 95. 
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(A. 3) Fine. How and in what Manner to be 
levied. 


Though 
this = is delivered in the preſence of the parties before juſtices, a pleader ſhall 
yepent:ef, yet - > n | A Þ ; 

* = Lan thus : fir juſtice, conge de accorder. | 

ja many reſpects to explain the ſtatute of 4 H. 7. and 32 H. 8. 2 Inſt. 218. 


S. 2. And the juſtice ſhall fay to him, what ſaith Sir R. and hal! 
name one of the parties. 

S8. 3. Then, when they be agreed of the ſum of money that muſt be 
given to the king, the juſtice ſhall ſay, Cry the peace. 

S. 4. And after the pleader fhall jay, inſomuch as peace is licenſed 
thus unto you . S. and A. his wife, that here be, ds acknonuled ys 
the manor of B. with the appurtenances contained in the writ, to be 
and Raſtal, the right of our * Lord the king, which he hath of their gift. | 
— 1-5 4 S. 5. To have and to hold to him and his heirs, of the jaid IF. and 
miſtakeans AH. and the heirs of A. as in demeſnes, rents, ſcigniories, courts, pleas, pur- 
that it 


[213] 


Fo are the 
at utes at 
large, both 


ſhould be | | ves 
R. u e Aud all ther franchiſes and free cuſtoms, to the faid manor belong ing, 
name ofa Paying yearly to R. and his heirs, as chief lords of the fee, the 


common ſervices and cuſtoms due for all ſervices. 
perſon, and | 


fo 's 2 Iaſt. 510. 2 ED 5 . 
SIftherebe S. 6. And it is to be noted, that the order of the law will not fuf- 
no original for à final accord to be levied in the king's court without a * writ ori- 


1. ginal, and that muſt be at the leaſt before + four juſtices in the 


we vid, but bench, or in eyre and f not otherwiſe, and in preſence of the parties 


weidable by named in the writ, which muſt be of full age, and good memory, and 


writ of er- . 
ror. 2 Inſt. 4 of priſon. _ "20 
513.— e. (F) pl. 3, 4, 5, 6, 7. + The number of juſtices here mentioned are not re- 

vifite at this day; but there mutt be atove the number of ne.. And therefore a fine levied before 

born Hias mire © sci ſais juſticiariis de commmuni banco was not good. 2 Inſt. 514, 515 
H. 7. 44. Ents, that it ſhall be grod though levied in (i. H. before, 2 juſtices only there. 
1 It was reſolved, that a fine may be levied of ld in ancimit dem(ſney in the court of ancien: demeſr:cy 


notwithſtanding this ſtatute, which ſays, that fines ſhali be levied in C. B. & non alibi. For this 


ſtatute any rakes away the validity of fines levied in bat ug h cca i, or dh: inferior (ourts, which was the 


miſchief int nded to be prevented by this ſtatute, and does not extend to courts of ancient de- 
meſne; for it would be unreaſonable, that they ſhould be barred of levying fines in C. B. (as 
they may be by writ of Gifceit) and jet not be able to levy fines uw then counts of ancient de- 


meine 


1. 18 E. 1. fat. 4. ſ. 1. Enacts that, wh-n the writ original is 


chaſes, wards, marriages, rehefs, cheats, wills, adonvſons of churches, 
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meſne, And it was reſelved, that ſuch fine levied in ancient demeſne makes a diſcontinuance, 
and has all the effects of a fine levied in C. B. except that iris no bar, which is only by force 
of the ſtat. of 4 H. 7. Lutw. 781. HuxT v. Bou RN E, and ab 1 Salk. 340. Hill. 
Anne, B. R. S. C. 8 ä 


* 8. 7. And if a woman covert be one of the parties, then they see (F)pl. 
mufl be firſt examined before fur of the faid juſtices, t and if ſhe 1 * and 
„* 5 J >, ; 1 
doth nit aſſent thereunts, the fine ſhall not be levied. — 
+But if the fine be »:cerped and recorded, the feme, or her heirs ſhall t be allowed to aver, that 
bs wwas nt examined nw afſented. 2 Inſt. 515. 


S. 8. And the cauſe wrerefore = folemnity aught to be done in a * 2 Inſt. 
fine, is, becauſe a fine is jo high a bar, and of jo great force, and of fo 5'* kings 
ftreng nature in itfelf, that it concludeth not only ſuch as be * parties W 
and + privies thereto, and their heirs, but | all other people of the parties t9 
world, being || of full age, out of priſon, of good memory, and with- . 
n the four feas the dy of the fine levied t 2 Iaſt. 
N N 2 4 f 3 516. Firſt 
this is to he underſtood of privies in Ah not only of tae hrs by the common law, which are here 
named, , heir: by the cuſigm, here comprehended under this word (privies) as borough-engliſhs 
gavelkind, or the like, which claim as heirs by cuſtom, and is at intended f privies in gſtate, as 
jointenants, the donor and donee, leſſor and leilee, or the like. Alſo, this is to be underſtood ot 
privies ia He, as biſhops, abbots, and the like. Prizes ſignify thoſe that are partakers, 
or that have an intereſt in any action, or thing with another, or any relation to another. Thete 
are either privies in eſtate, as donor and donee, Ieilor and leſſee, jointenants, &c. or privies in 
blood, as the heir to the anceſtor, or between coparceners ; for by priv ies in blood, privies in 6/224 
inberitabl; are to be underſtood privies * rp! :/-1t:t:59n, as executors to teſtators, admini- 
ſtrators to inteſtates; privies in ten re, as lord and tenant; &c. all which may be reduced to two 
general heads, (viz.) privies in deed, and privics i {uw ; privies only in eftate are not to be under- 
ſtood here; but privies in eſtate and blood, and by repreſentation. Privies therefore, being heirs 
to the parties, are bound or barred preſently for ever by a fine if they claim the ſame title, that 
their anceſtors had, that levied the fine, whether under impediments, or no; for though the iſſue 
tn tail is under impediments (as within age, under coverture, non compos mentis, in priſon, or 
beyond fea) yet ſuch iſſue iu tail is barred ; for ſuck 1itue us out of the ſaving of the 4 H. 7. 24. 
Wood's Inſt. 244. : f 

The words parties and privies are to he und-://o:d as to a fre fimpls, as the ſtatute 18 E. 1. intended 
them. jenk. 192. pl. 97. See 2 Jo. 241. Kc. in Ld, Darby's caſe acc. He that is privy 
in bloed only and nt in Nute alſo, is not within theſe ſtatutes, neither ſhall he be barred by the fine, 
A, if lands be given to a man and tbe heirs female; of his body, and he hath @ ſon and a dug beer, and the 
n |-vtes a fine, and dies nvithout iſſue, this is no bar to the daughter; for though ſhe be heir to his 
bluod, yet me is not heir to the eſtate, nor hath ſhe need to make her conveyance to it dy him; 
hut if the father 8 had levied it, it would have been otherwiſe. 3 vol. R. S. L. 215, 216. cites 
Trin 21 Jac. C. B. Godfrey's cafe. By the words privies and ſtrangers in the ſtatute, if tenant 
in tail is party to the fine, and his iu: claims per formam dom, yet he is privy ; for he cannot convee 
lin as har to the tail but as of the body of hi; father, ahi 15 privity, Br. Fines, pl. I09, Yo if 
lands be given 0 huſband and wife in pic tail, the remainder to the right heirs of the huſband in fee, 
and he alone levies a fine with proclamations of it, by this the iſſue in tail may be barred ; 
for he cannot otherwiſe convey himſelf to the tail and deſcent, than as heir of the body of father 
and mother. 3 vol. R. S. L. 216. cites “ D. 3. 251. and Br. Fines 109.———* D 3. b pl. 6. Trin. 
19 H. 8. 

In theſe words are included as well enart for years, tenant by ſtutiae merch at and file, copy 
Folders and cuſtomary bolders, as tenants of freehold and inheritance, if they be act of poſſe [fon or ſciſin at 
the time of the fine levied ; for a fine levied by a ſtranger cannot barr him that is in poſſeſſton. 
And albeit, the words of this law are very general, yet do they not abrogate the ſtatute of W. 2. 
de donis conditionalibus, 2 Inſt. 617. lf tenant in tail ʒiuies a fine; this fine bars the intail, and 
every other perſon who has right, if he does not enter or claim within 5 years after the fine and 
proclamations ; unleſs ſuch perſon be aideddy ſome of the impediments mentioned in the ſtatute. 
By all the judges of England. ſcnKk. 192. pl. 97. cites 19 H. 8. 6. 

| By this act, if any ſtranger wa within age, or in priſon, or non compos, or beyond the ſeas. 
at the fine levied, he was totally and for ever except2d ; ſo as after his full age, coming out 170 prijens 
&c. he or his heirs need not racks any clam, & Iuſt. 316. this is altered by the 4 H. 9. 24- 


iis. in Marg. 8 [ 21 4] 


S. 9. # 


214 | | Fine. | 
Though S. 9. If they prake not their claim of their actiar within a year 


thewords | 
oY they and a day by the country. 


put not in their claim, yet in ſome caſes the right of o, who might c/uim, and dub nt, Mall by 
+ As if diſſeiſor be diſſeiſed, and the ſecond ditfe:tor levy a fing; in this ea, be firſt 

afor enter within the year, this ſhall preſerve the right of the diſſeiſee; hecau's the fi d.j\erfor, 
by his entry, avoided the whole eſtate given by the fine, and yet the difleitee mi ght have entere ! 
kimſelf. 2 Loſt. 513.—See B. : 


2. 27 E. 1. cap. 1. f 3. Enadts that, the juſtices ſhall ſee that 
ſuch notes and fines, as hereafter ſhall be levied in our court, be read 
openly and ſolemnly, and that in the mean time all pleas ſhall ceaſe. 
And this muſt be at two certain days in the week according to the 
diſcretion of the juſtices, 


Ha. F. N. 3. At common law, a man might lvy a fire by attorney, as well as 


B. 344 (2) confeſs an action; and the attorney himſelf might enter and record 


it, though the party did not make conuſance, and of this great 


miſchief followed, and oftentimes diſheriſon; and therefore it was 


'®r;E.2. ordained by the ſtatute * de finibus et attorn. that a fine ſhould not 


be levied, until the parties went before the juſtices in proper per- 
ſon, ſo that the juftices might have conuſance of their age, and 
Other defaults; yet at this day a man may take eſtate by fine by 
attorney, Alſo, a man may take a grant and render by fine by at- 
torney, as in proper perſon. Denſh. R. of Fines 7. | 
Ol is 4. And the baron and feme may take eſtate by fine by attorney 
(ſeignior.) made by the baron; but this ſhall not bind the * lord to claim 


r other eſtate after the coverture diſſolved. Denſh. R. of Fines 7. 


nat be (feme.) 


5. But mayor and commonalty, dean and chapter, recluſe & f- 
mul cannot levy any fine, nor take any eſtate by fine by attorney. 


Denſh. R. of Fines 7. 
[ See Stat. 4 H. 7. Cap. 24. , 12. at (W. 4.) infra. ] 


(A. 4) How Conſidered in law. 


1. A fine is no more in effect, than a covenant made between the 


parties 2 juſtices, and entered of record. Br. Fines, pl. 97. 


Cites 21 E. 4. 4. per Tremaile. f 
Though a 2. A fine ſur cognizance de droit come ceo, Sc. is a fine executed, 
fine bea and is a feoffment of record, and fo are the other tines executed; as 


feoffment fines, fur releaſe confirmation, or ſurrender. 2 Inſt. 513. 
of rec | 
yet it is but ſo fitione juris. If annther were in by tort, it will not amount to an entry, as a feoff- 


ment ſhall, per Bridgman Ch. J. Cart. 196.—]o. 16 Eliz. 459- cites D. 333. b. 334. 4. 
Co. Litt. 332. b.— . 334. pl. 30.———-* But ſee pl. 5. 


3. Where one, who hath a freehold in prſſeffion, levies a fine 

come ceo, &c. this enures as a feoffment with livery on record; but 

[ 215 ] where he hath but a reverſion or remainder, it enures only as a grant 
thereof, without tort preſumed, or done to the poſſeſſion of 2 

ſtranger, who hath the freehold, Arg. Mo. 629. in Sir Cha- 
Damwer's cale, | 3 
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4. A fine is a perſonal action, though the e is real in re- 
ſpect it concerns land. Arg. Hill. 6 Car. Cro. C. 270. in caſe of 
Favely v. Eaſton. | | 

5. The Court denied a fine to be a feoffment of record, and 
faid it was improperly ſo called, but that the meaning was, that it 
had the effects of a feoffment to ſome purpoſes, if he that levied 
the fine was ſeiſed of the freehold at the time of the fine levied. 
1 Salk, 340. Hill. 1 Anne, B. R. in caſe of Hunt v. Bourne. 

6. While a fine remains on record, entire credit muſt be given 
to it. per Cur. 10 Mod. 45. Mich. 10 Anne, B. R. in Lord 

day and Scal's caſe, | | 


(B) Plea of the Fine [Anciently.] 


[I. 11 H. 3. Plea rolls at the tower Rot. 7. in a writ of 

right by Galfrid de Cerlanda & Matillidem verſus Jollanum Nevil ; 

| the tenant pleaded a fine upon releaſe acknowledged by the anceſtor 
of the demandant in time of H. 2. & inde ponit ſe ſuper pedem cu- 
riæ gui eft in theſauro, and the plaintiffs deny the ſaid fine & inde 
ponunt ſe ſuper recordum curiæ & pes curiæ inventus eft in theſaura 
domint regis & curia avocat & warrantizatus eſt a juſticiarus & 


d ideo adjudged that the plaintiff be barred, &c. ] 
; (C) Who [might, or] may take a Fine Ex officio, 
4 . [ Anciently and Now.] | | 
[I. Fine may be levied in eyre. 11 H. 4. 68. b. 16 E. 3. 19 Weſt. ſ. 16, 
A E. 3. Abbe 13. per Thorpe anciently. 2 E. 3. 35. b.] —_— 
| ſcire fac. in Ayde 2,—Denſh. R. of Fines 2. 
[2. Anciently a fine might be levied before the ju/tices of afſiſe in 
an aſſiſe. 16 E. 3. 19 E. 3. Abbe 13. adjudged.] 
3. A fine might be levied before the ju/7ices itinerants, 8 E. 1 
the Rot. Clauſarum Membrana 10.] | 
97. 4. Where a vill preſcribes to hold pleas, and to make proteſlation, 
in nature of whatſoever writ they will, yet they cannot levy a fine in 
ted, a writ of right, and make proteſtation of a covenant, &c. For the 
Pg action is real and the proteſtation perſonal, per Knevet J. therefore 


if it be not expreſſed to levy a fine, it is a great queſtion. Br. 
feoff- Fines, pl. 104. cites 50 Afl. g. 


ey 5. Conufance of fines may be levied in parliament by a ſpecial ig. (De. | 
ſuit of any * coming to the parliament. Denih. R of Fines % vinire al.) | 

fine 6. The King may take conuſance of a fine, and ſend it into bank olim coram 

but dy writ; and alſo the Lord Chancellor of England. Denſh. R. of ipſo rege & 

grant Fines 2. See the ſtatute de finibus. | — 

= - Rx ++ agebatur, Spelm. Gloſs. verbo, Fines. 


Ven. xt . © 8 7. Tuftices 


wet | Fine. 


7. Juſtices in eyre may take conuſance of fines, and fo might 
juſtices of the common bench, before that it was a certain place, and 4 
now juſtices of the common bench may take conuſances of fines, &c. a 


Denfp. R. of Fines 2. 


8. So jiſtices of aſſiſe, of tenements in plaint before them, and 
the juſtices of - may take conuſance of fines, and darrein 5 
preſentments in guare inigedit of advowion, in the ſame county, = 
[ 216 ] where the advowſon is; but juftices of ni prius, in entering pleas Dn, 
of lands cannot take conuſance of fines. Denſh. R. of Fines 2. = 
Cites 37 Aſſ. 17. SS wy 
9. At common law, the barons of e Exchequer held common ” 
| pleas, and took conuſance of fines ; but now they are prohibited by 
the ſtatute called articuli ſuper chartas, made anno 28 Ed. 1. ng 
Denſh. R. of Fines 2. = | | * 
Br. Judge, 10. A juſtice, or other perſon being cagniſee in a fine may not P 4 
pl- 6. cites take cogniſance thereof himſelf ; for if he fo do the fine thereupon os 
Bertrand; levied is void. 8 H. 6. 21. Weſt Symb. .. 17. 1 
Er. Judgmt. pl. 116. cites 8 H. 6. 19. per Mar tin. 
| ooo in his 11. The king by patent or commiſſion, with a nen obſtante, gits | 
N power to A. and B. juſtices of affe in a circuit, to take the conu— (C 
ſays, he fance of all fines and recognizances, conjunctim and ſeparatim. 7. . 
thunks that 156 not a judge 4 one of the benches at Il eſtminſter, nor one of the ** 
| Sue be barons of the Exchequer ; A. takes the conulance of a hne by the mm 
; fore any by authority abovementicned ; the caption is good by force of this | 
ded. pot. patent, without any dedimus proteſtatem ſued before or afterward, 3 
| that 15 no This judgment was affirmed in error. Without ſuch ſpecial pa— 5 
; qad-e, - I - 7 3 560 3 > IS, and 
knizhtor tent the Ch. J. of the Common Pleas only has the prerogative to alienat 
ſerj cant, it take the conuſance of fincs without any dedimus poteitatem ſuèd baron | 
es before the caption, or afterwards. This caſe was reſolved upon brd f 
[1 eee Hu good conſideration ; theſe juſtices were the attorney general and a 4 1 
1 B. R. by ſerjeant at law. Ihe ſatute of 18 E. 1. de modo leuandi fines or- che Pas 
| writ of er- dains the caption of tines before the judges of the Common Pleas ; 1 a 
1 ror : but 3 . : | . dattcr y 
| tarts the flatute of Carlifle 15 E. 2. ordains in cafe of ficknels, or impo- were of 
ſaid in F. tency of the conutor, that one of the judges of one of the benches, a city wh 
f | MD. that with a ſerjcant, or a knight, ſhall have power to take ſuch conu— {0 no bat 
[ n. heſe are only afirmanve ſtatutes, and do nat take away tit 4 A 
| the king Ling's preregative to grant power by dedimus pote/fatem to other record 2 
| may take perſons than thoſe named in theſe ſtatutes, to take acknowledg- there 1 
| 3 ments of fines. And ſo it is uſed at this day. Jenk. 227. pl. 90. 8. 5 8 
| and yet he is not named in the ſtatute.——Br. Fines, pl. 120. S. P. but adds a quare if a/ Evicd ix . 
4 at e be not taken as jufiice by the equity of the ſtatute.— Trin. 5 Eliz. D. 224. b. pl. 31 
4 Quilter's cale. | CD 1 „ 
This is e. 12. Juſtices of B. R. and C. B. and Barons of the Exchequer :» Of error, 
 nfuctuarnem their circuits without ded. pot. may take conuſance of fines ; and -cov, pl. 


_—_—y a writ of covenant and ded” poteſt. is ſued out afterwards with an 


enk. antedate. But none elſe may do ſo. * Chief juſtice of C. B. only 4. Th 
Tho 


169. 5 28. may take fine without ded. poteſt, ſued out either before, or after, 
— 2 Inſt. . ; 

12. Cb. as by the prerogative of his place. Jenk. 279. pl. 3. | 
P.on Fines, lect. 9. pag. 10. S. P. as to the Ch. J. of C. B. and ſays, that the chef juſtice of England 
nur any other juttice of the king can take conufance in the country without writ of ded, poteſt. 
uus ſcan 5g 06 oy c and «4 i, ; tor he ſays he does not find au ſuch ſpecial authority ap 
- 


{ 

ce grant 
1 their COu 
0] levying 


= 
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te the Ch. J. of C. B. by any ſtatute. * Welt. ſ. 16, ſaysgthat the chief juſtice of C. B. by the 
rivilige and prerogative of his place and office may take cogmzance of fines in any place cui of cgurty 
and certify the ſame without writ of dedimus poteſtatem. cites D. 224. pl. 37. 


13. Fines may be acknowledged before the Lord Ch. F. of C. B. 
or fre of the juſtices iu open court; this is called acknowledging a 
Bne at bar, but the £4. Ch. J. may take fines in any place out of 
| court without a commiſſion, and certify the fame. TFruftices of aſfiſe | 
may do it by the general words of their patents; but they do not 
uſe to certify the ſame before a ſpecial writ of dedimus poteſtatem 
is ſued out. Wood's Inſt. 242. | 
l I4. A fine cannot be levied by any that have conuſance of pleas, 
or power to hold pleas, it muſt be done only before the juſtices of 
the Common Pleas; for the king cannot grant pewer to hold 
plea tor the levying of a fine. Wood's Inſt. 242, 243. (cites 34 


_ and 35 H. 8. 22. concerning fines in towns corporate.) 
n | | 

'{ Sce lar. 18 E. 1. / 6. and the notes thereon at (A. 3.) ] 
- MN 


(C. 2) At Common Law, and Now. Levied in [ 217 ] 
what Places or Courts, other than C. B. and who. 
may take Fines elſewhere. 


7. In aſliſe, the tenant ſaid that the uſage of the joke of MWincheſter 
1s, and time out of mind hath been, that if any baron and feme make 
alienation of the land of the right of the feme by charter, and the 
baron and feme come before the bailiff of the biſhop of Wincheſter, 
Hard f the ſale, in the court of the ſoke, and the feme is confeſſed and 


nd a examined before the bailiff in the ſame court, and they acknowledge 
or- che ſame deed ; this {hall bind as a fine at common law; and this 
eas; matter was pleaded in bar of the affiſe, and Hank and Knivet J. 
npo- were clear, that they ſball not preſcribe in ſuch cuſtom, if it was not 
ches, a city or borough; and after the aſſiſe was awarded: quod nota, and 
ONU- o no bar. Br. Cuſtoms, pl. 39. cites 45 Aſſ. 48. 
ay the 2. A fine may be levied and acknowledged in B. R. when the It ſeems te 
other record is there by error; but not upon original to be commenced me that 4. 
ledg- there. Denſh. R. of Fines 3. : | i: — 
. 99. the record of the fine hall roman with the chirographer ; and this is the reaſon, that a fine cnnrint de 
\ ſerjeant Evicd in B. R. becaùſe there is 15 chirograpber. Co. R. on Fines 12. 
pl. 31. | 
: 3. If a fine be levied in B. R. it is not void, but voidable by writ Br. Fines, 
luer i of error, Co. R. on Fines 9. cites 36 H. 6. 34.— Br. Faux. - 28 E 
; 3 and Recov. pl. 15. cites 36 H. 6. 32, that Forteſcue held it good enough. fl. * 
with an | in B. R. is good, hut Brook makes a quere thereof 
a ory 4. Thoſe who have conuſance of pleas by charter, after conu- By /++cial 


ance granted in ſuch licences, &c. may take conuſance of fines „ 
- in their courts of lands in the writ ; but they ought to have power vis i;, 4 
22 9 levying tines by ſpecial words in their charter, &c. and they ct. Weit. 
rity ge. 8 2 : | ought 


P rr 
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\. 18. cites ought to pray corfaſance in theſe caſes, before the fine acknow- 


AF. 3.3 edged, or they ſhall not haveit. Denth. R. of Fines 2. 


les icd w anne dom a, by any ct. Cm, ſeems void. Weſt. f 18. cites 44 E. 3 38. and that it is the 
ſame in other inferiour covrts, cites 50 Aſſ. pl. 9. | | | 


And deggs 8. And upon conuſance granted, a fine may be levied before the 
Tort as mayor of London of lands in the writ contained; and fo it may in 
writ of ri;ht in London. Tamen quiere. Denſh. R. of Fines 


25 ſtrong 
fines. 2 

3 * 
Deuſh. . 3 


of Fines z. 


6. But a man cannot preſcribe to. levy fines in his court of 
lands within his mar; becauſe ne is a record, which no man 
ſnall have by preſcription; and the L. g upon every concord is donor, 
which a man cannot be by preſcription. Denſli. R. of Fines 3. 

7. A fine levied in C. B. of lands within tne cingue ports is good, 
and ſhall not be reverſed by error. Denſh. R. of Fines 3. 
8. A fine levied of lands in Ireland in C. B. here is void. 
Denſh. R. of Pines 3. | | 
In mar/palſea, hundred, county, leet, or court baren, fines .can- 
not be levied, becaule a præcipe que reddat lies not there, nor a 
writ of covenant z yet upon writ right, the ſuitors in court baron 
ſhall hold plea of land, and ſhall be tried by battle, and not by 
grand aſſiſe; yet none of thefe juſtices, nor courts, have power ot 
recording a fine upon proclamation, but only the juſtices of the 
king in C. B. nor any of the fines levied in the ſaid courts at this 
day arc of other force, but 2s the fines there levied, were befor: 
[ 218 ] the ſtatute of 4 H. 7. 24. except the fines levied in C. B. with 
5 proclamation; ſo that it is in the election of every one to levy a fine 
by the ſaid ſtatute, or according to the form before uſed. Deakh. 
R. of Fines 3. 4. 
10. By 24 and 35 H. 8. 2b. Fines may be levied in Wales. 
11. By 37 H. 8. 19. In the county palatine of Lancaſter. 
12. By 2 Ed. 6. 28. In the county palatine of Cheſter, 

. By 5 Eliz. 27. In the county palatine of Durham. 

ut unes in yo . -1 
thoſe coun- 14. By 43 Eliz. 15. In the city of Cheſter. 


ties muſt be of lands ly ing in thoſe counties. Wood's Inſt. 243.—Fines may be levied within the 
county palatine of Lancaſter and Cheſter, but that is (as Coke ſays be apprehends) by force of 
givers acts of parliament, and ſo it may be in any cities or towns corporate, where they have 9 
to levy fines, if their ujages are confirmed by aft of pu liam nt. But ſuch fines ſhall not bar any eſtate 
tail, nor any ſtrangers, who have preſent, or future, right.. Co. R. on Fes 9. | 


[See Prercgative (D. c) Conuſance. ] 


(D) Fine of Land. What Perſons in reſpect of 
Eſtate, [may levy Fines.] 


S. P. per [I. JN writ 4 right againſt tenant for life [who makes default} 


Tremaile, after default, if he in] remainder is received, a fine may 


and yet no a : ' ; 
«ard dan is be good between the demandant and him [in remainder] who in de- 


hetween ceived. 21 E. 4. 5.] 7 
them. 21 | ; 


E. 4. F. pl. 2. | 
45. P C2. A 
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Fine, 2 ms 
T2. A vouchre may levy a fine. 8 H. 4. 5. 5 H, 7. . J] 


: ; 11S ent 41 
into the warranty he may levy a fine to the qemandant, though in fact neither cf them is ſeiſed; 
for ſuch vouchee is tenant in lutv, and may cot feſs the action; becauſe of the privity between him 
and the demandant. Bi a fine by him fo levied ? a * hungen is void. 8 H. 4. 5 H. 7. 40. 
Weft. Symb. ; 13.— r. F:nes, pl. 39 Cites 8 11 he f — 2 Rep. 29. 5. Th A nora of the re- 
porter 5. In regard to the demandant, vouchee is tenant ; but in regard to a ſtranger he is 
not. 1 Rep. $7. b. per Walmſley ]. —* Br. Fines, pl. 105. Cites 8. C. and that it is void for 
want of privity. | 

A FO Sa 5 - = 4 a. .- * & . 
(3. A prior preſentable, who had covent and commen ſeal, might 
* . . . * hs 1 1 
levy a * fine; for he had the right in him. 12 H. 4. f 11. 21 E. Pol. 14. 
; i yo. 1 ON 3 % a Ky _ 18 43 6 
I. b. adjudged 16 E. 3. 19 E. 3. Abbe. 13. adjudged 8. — graten 


: - * 8 

T 4 4- 2 C - * — . FF \ TC $ oy 54% * 

4. Note, that tenant for years, tenant by flatute-merchant, or !f tenant 

ſtaple, or gu) tim chivalry, Or tenant at dil cannot Levy a NC ; , Rs 
- d 17 the ” 7 1 ** - 2 - : ? : } * J — ; — 13 5 1 85 ps Y dans 

AN it at CV do, IT 18 VOLU, 140033 IT VC Y1tN Þ* CCA malltile DVenth. CL 77 2 

R. of Fines 11. poking . F- 
fine 15 void, as to the making of any title by way of non- claim, by reafan of the imbecilhity of 
the ettate.  Wms's Rep. 519. cites it as ſo held by Holt Ch. J. in dettrering the reſolution of the 
court in the caſe of HuxT ve BouuN E: which Ld, Chancellor agreed, and thence it was infer- 


red, that if in caſe of leſſee for years, as before, the fine might be faid to be void, hecauſe parties 
finis nihil habuerunt ; a fortiori, it might he fo ſud in caſe of nent at g,; but Ld, Chancellor 
held it of 1erwiſe, where a fine was uid Ly 18, win had a de feqſil le inlet, and ſuch left joined with 
Ans as in the principal caſe there. Mich. 1718. Wms's Rep. 519, 520. in Cale of Carter v. Bar. 
(alias Loddington v. Kime, vid.) | 


5. C:/ſeuy que uſe in fee fimple may levy a fine, and this ſhall 
bind his fealf-es. Denſh. R. on Fines 12. | 

6. Exccutors that have power to re-enter by will, cannot levy a 
fine. Denſh. R. of Fines 12. 

7. A fine levied to a corperaticn, that is agoregate, is good 
enough; for a man may receive a fine by attorney, but not levy a 
fine by attorney, by the expreſs words of the ſtatute, anno 15 E. 2. 
made at Carliſle, by which it is provided, that partes ſinis perſonaliter 
ventant coram juſticiariis, ut eorum etas, ſacultas, fou alii defectus 
per eos adjudicari paſſint; Co. R. on Fines 9. 

8. A. deviſed to J. S. in fee lands held by Fniobt's ſervice, 


J. S. granted a leaſe for years of the whole, and the leffes occupied 
219 


under this leaſe for 3 years; afterwards the heir at law levied 
a fine: reſolved, that this entry and leaſe by J. S. did not gain 
poſſeſſion but of 2 parts, and the heir was never out of poſſeſſion, 
and ſo his fine is good. Mich. 40 Eliz. B. R. Cro. E. 641. 
Hempſley v. Brice. 1 
9. Albeit every fine be good to bind the parties, yet for the va- Denth. of 
idity of the fine it is convenient, that either the cogniſor, or the cop . 
niſee be ſeiſed of the lands alienated, 41 Ed. 3. 14. 22 H. 6. 13. 
for the fine is void, if neither of the parties be ſeiſed at the levying 
thereof, Weſt's Symb. ſ. 13. cites 41 Ed. 3. 14. 33 H. 6. 18. 3 
H. 6. 27. 27 H. . 4 and 20. 37 H. 6. 34. 13 AT 8 
9. 5 Ed. 3. 22 H. 6. 57. | 
10. The king levied fines by grant and render of lands dc/cernded 
to him from the E. of G. a ſubject, his anceſtor, by advice of Pop- 
ham and Coke. After the render made, they adviſed it neceſiary 
to have letters patent granting to the conuſee by expreſs words, that 
he mi Int enter into the land for otherwiſe the 1 being exccutory, 


8 3 | von 


er 0: 19g 
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0 | 
upon grant and render, it might be doubted, if the conuſee without 


any ſuch grant might enter on the king. 7 Rep. 32. b. Mich. 2 


Jac. caſe of fine levied by the king, tenant in tail. 
11. Tenant in fee-ſimple, in tail general or ſpecial, or tenant in 
remainder or reverſion, may levy a fine; tenant for life may levy a 
fine of lands, &c. which he holds for life, to hold to the cognizee 
for lite of the tenant for life. If he grants a greater eſtate, it is a 
forfeiture. So it is of tenant in tail after poſſibility of iſſue extinct, 
tenant in deve r, tenant by curteſy. A tenant for years cannot 
levy a fne of his term, nor tenant by copy of court-roll of his ef- 
tate. A tenant in common, joint-tenant, or a coparcener, may levy 
a fine of their parts. Wood's Inſt. 241. . | 
12. Note, That the cegnizer or cognixee muſt be ſeifed of a free- 
Hola, be it by right or wrong. Wood's Inſt. 242. | 
But i being 13. A man by his will deviſes his lands to truſtees for 99 years 
wire to for the payment of his debts and legacies ; and afterwards in caſe they 
at in ſhould not act, and take upon them the truſt within ſix months after 
caie of his death, then he deviſed the ſaid lands te ancther, and his heirs in 
1 truſt to pay his debts and legacies; and afterwards to A. in tail; 
the fine was remainder in tail to B. A. levies a fine, and dies without iſſue; tive 
levied by years paſſed and non claim. The Ld, Keeper was of opinion, that 


> + 

— 
115 
> 
11 


t 
d 
t 
I 


ben oY this fine by ce/fy que truſt in tail, and non claim, ſhould bar the 
eo had remainder man in tail. For equitable rights are as well to be 


tue whole bound by fines, as actions and titles at law; and cited the caſe ot 


1 FREEMAN and BARNES, where a fine by ceſty que truſt was ad- 
5 Fi . — 
an ſo was Judged a good fine and bar; and he was of opinion, that it would 


te work bind at law. Hill. 1083. Vern. 225. Baſket v. Peirce. 
upon his | | 
on equity only; but that here the ceſtuy que truſt had but an eſtate tail, only, which was 
ſpent, and there were other remainders over; and it being infiſted in this cafe, that the re- 
mainder man was not barred by non claim; for that all the d-h1s and legacies were not paid, and 
ſo his title was not commenced ; and tiiat the term for 9g years did ſubſiſt, and was not exparet ; 
aid further, that the entire eſtate at law, being in the truſtee, he ought to have entered, and it 
was againſt equity, to ſuffer tte ceſtui que truſt to be barred by non claim for the laches of b 
ruſtee. Where pon the Ld. Keeper decreed, that the trujftee fhonld give leave to the pains 
tiff to bring an action in his name to try his title, and faid, t 74:7 a tule at lau, be 294d met die- 
min? it 3 thoug!: his opinion was, that the; iaintiff was barred. Vern. 225, 227. Hill. 
1633. Baſxet v. Pierce. S. C. cited Paſch. 11 Geo. 9 Mud. 144, in caſe of Webber v. Ear! 


of Montrath. 


14. A. deviſed land to B. for payment of his debts, and when hit 
d-bts are paid then to B. for life, with power to make leaſes for 99 
years, if three lives fo long live ; remainder to the heirs male of hrs 
bedy, remainder over. ' his eſtate to B. though executory, and 
expreſsly limited to A. for life is yet an eſtate tail, and bar- 
rable by fine and recovery. Wms's Rep. 142. Paſch. 1711. per 
Ld. Harcourt, and thereby reverſed a decree of Ld, Cowper's. Bale 


v. Coleman. 
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(D. 2) By whom: Tenant in Tail; or by Perſon 
not ſeiſed of the Eſtate Tail. 


*. A Tenant for life, remainder to B. in tail, remainder to the 

right heirs of B. If B. bargains and ſells all his eſtate, * 
or levies a tine with proclamations of it to D. nothing paſſes to the 
grantee, as to the remainder in tail, but during the life of B. 3 Le, 


60. Hill, 18 Eliz. C. B. Owen v. Sadler. 


44 El. The caſe of fines. 


JenKk. 274. pl. 96. S. P. But if there had b 
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* Tenant 
for life dies, 
and then B. 
dies, the 
tail is bar- 
red, 3Rep. 
24. Paſch. 


een 20 preclae 


tien, there had been no diſcontinuance, becauſe the conuſor was not ſeiſed of the entail, _ 


2. Grand, father and grand- mother tenants in tail of the gift of A. 
—remainder to the 7/2ht heirs of grand-father. Grand-father dies 
—grand-mother enters—tather by deed inrolled-and fine with pro- 
clamations, conveys to king Philip and queen Mary, and the heirs 
and ſucceſſors of the queen. If this barrs the fon, the grand-mo- 
ther tenant in tail being ſeiſed? Mo. 146. Trin. 24 Eliz. Twine's 
caſe.— Mo. 455. S. P. adjudged a bar. Trin. 38 Eliz. Lynn v. 
Spencer. 13. 8. C. | 5 

3. Grand-father, father and fon. Grand- father was tenant in 
tail. Father in life of grandfather, levies a fine to a ſtranger, who 


has nothing in the land—grand-father dies—father dies—the ſon is 


barred of the land by the tine of the father. —But “ if the grand- 
father had ſurvived the father, the ſon ſhould not be barred. Hill. 
27 Eliz. per J. Peryam. Mo. 252. Vid. Jo. 33. cites ARCHER'S 
CASE, that the father died, living the grand-father, and yet the fon 


barred becauſe of the /ineal deſcent. 1 Rep. 66. b. Jo. 41. 


Trin. 21 Jac. C. B. contra. 


Jenk. 275. 
pl. 96. ſtates 
the father's 
dying firſt, 
and ſays 
that the heir 
in tail is dar- 
red, and 
per Hobert 
Ch. . ate 
cordingly; 
for though 


the ſon ſnould claim as heir in tail to the grandfather, as laſt ſeiſed by the intail, yet he u claim as 
tur in bind ty the father 3 and fo falls plainiv within the words, as hir of him that levied the fine, and 
claiming only by an entail made to the anceſtor of him that levied the fine. Trin. 15 Jac, Hob. 


258. in caſe of Duncomb v. Wingfield. 1. 3. pl. 3. Paſch. 19 H. S. 4 Mod. 5. 


4. So if the father has two ſons, and the ee? ſon levies fine of the 
tate tail to the father, and the father dies, and the eldeſt fon dies 
without iſſue, the youngelt is barred by the fine of the eldeſt ; yet 
he claims as iſſue of the body of the father; but becauſe the fail 
was deſcended in right upon eldeſt ſon, his fine is a bar to all claim- 


ing the ſame tail. But if he had died without iſſue in the life of 


the father; the youngeſt ſon ſhould not be barred by the fine; 
becauſe the eldeſt, who levied it, never was in poſſeſſion, nor in 


right had the eſtate tail. Hill. 27 Eliz. Mo. 252. Zouch v. 


Bampfield. 


Cro. C. 524. 543 Edward 


5. A. deviſed land to his wiſe, the remainder to his ſon and his 
heirs, and if he dye before his age of twenty-o1e years, that then it 
ſhall remain to F. S. in fee.—'l ne ſon levies a fine, and dies before 
twenty one years—J. S. thall have the land after the death of the 

STS: wife; 


S. C. Lee 
84. Mich. 
29 and 30 
El. per An- 
derſon Ch. 
J. who ſaid 
it was lately 
adjudged in 
Stamford's 
Caſe. dS, P. 
Jenk. 275. 
Pl. 96 —8. 
P. hut no 
judgment 
5 v. Rogers. 
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wife; for it is a pain limitation. Trin. 31 Eliz. C. B. Cro. F. 
142. Mills v. Snowball. : 
Jt was beld 6, Deviſe of land in tail general to A. te have, Ec. at his age of 
rates trvent;-five years; after twenty-one and before twenty-five, A. 


Was nota . : . R 
fine, wh ch levies à fine with proclamations, and after A. attains to twenty-five 


enured by and has iflue; though the conuſor had only a poſſibility at time of 
way of- the fine, yet the eſtate tail was barred, 10 Rep. 50. GRaxT's 


{ ; but 4 js" a , 3 
in paſ- | Caſe Cited in LAupErr's CASE, as adjudged, Hill. 29 Eliz. 


ſeth the The bar in the caſe above is by 32 H. 8. 30. for by 4 H. 7. it was 


ver ri ht, ; . » 
4 b. Nt barred. Raym. 149, 150. Cites 8. C. 
31 Eliz. C. B. pl. o. Anon.——Th. deviſe in GG T's cs E, was to the devifor”s wife fr life, 


and wen A. com 1 25, be 1 he in tal, & A. died before 25, leaving iſſue, and the wife ſtil! he- 
ing; * and ſeiſed, fo that partes ad nem vibil b :bur nt, yet djudged, that the eſtate tail was u ter!y 
extinct and deſtroy d Hul. 31 Eliz 2 Le. 36. S. C. y the name of ſohnſon v. Bellamy. — Parte: 
and priv ies, as the heir is, ſha!l have no ſuch averment. Goldſb. 107. 8 C. by name of ſohnſon 


v. al le. Cro. E. 122. Johnſon v. Gabriel, alias Bellamy. S. C. Cro FE. 610. S. C. 
cited in cate of Hunt v. King, cited Jo. 36. per nes J. 40. per Hob. Ch. J. — 
cite] Cro. C. 435 N | 
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In fines a- 7. If tenant in tail has iſſue three ſons, and the ſecond ſon levy a 
wing te fine with proclamations in the lije of his father, who dies; this {ſhall 


4 Ju- 1 4 0 . a 
nll fi not bar the elder brother: but if the elder die without 1/ſue in the 


among life of the father, che ſecond ſhall be barred: and if the elder die 
3 without iſiue after the death of the father, ſo as the elder had the 
receiv ; 3 | 3 
fn ac Whole tail, yet if the ſecond or his iſſue 2 and then die, it (hall 
62 u % bar the younger, (for he is plainly within the words) as well as the 
Seer; feocond, that levicd the fine, The words of the ſtat. of 32 H. 8. 
for it is . that ene ee, e "Hs 
weceſſury that ATE, that a fine levied of lands in anywiſe entailed to the conuſor, or any 
th. l of his anceftcrs, ſhall be a bar againſi the perſon and his heirs claiming 
= —_— only by force of ſich entail, any doubt, &c. per Hobart Ch. J. Trin. 
F an inta!, * Wy CU 

15... Hob. 258. In cate of Dunconib v. W ingfheld, 

mor fever y olinter al iſſu- inberitat le b fire him, à in the cafe of lineal and ſtors it is ; and there- 
fore m ke the calc, that the father being tenant in tail to him, and the heirs male of Ins budy, bath 
iſſue three ſoiis, and the ſecond on levies a fine in the life of the father, and then the father dies 
without diſpoſing of theeitate ; firſt, cel the eldeit ſon is n t baried, hec ute he is not a privy 
to his ſecond brother, though he be within the rigour of the words, for he is“ heir to um that 
Jevied the fine, and doth claim [ not | only by the im ail; but above him, and not as heir, which 15 
the meaning of the law. Then gain, if the. c:nd brother di u, e, in ihe life f the der, er 
bi; iſſue, th- thi d brother ſhall claim this in tail after the death of the ele: brother, not witliſtand- 
ing the fine of the middle brother; b-caufe he doth claim immediately from bis luer Hi, and need 
not to conve himfelf by, or make me::t:1on of his middle brother, no not in his pedigree. 
the e/d r brother die 2w:hout iu, in the i. fe of the middle brother, or bis tiffur, without diſpoſing the 


eſtat e, andithen they all ie, now the third brother and his iſſue ſnoul be barred ; for though 


he may bring his force in deſcender, and lay down the intail, and then bring it to his eldett 
brother, that was laſt ſeited, and make himfelf immediate heir unto him, withoit mention of the 


fecond brother; yet the tena't in the formedon may plead the fine of the middle brother, and. 


that he or his iſſue did ſurvive tiie <ler and his iſſue; for by that t appears, that the n dale, or 
bis iſſue, were the perſons inheritable to the intail before the younger brother, in whom the title 
of the intail had been tatally, but for the fine u hich bars m, and the whole intail, as well 
againſt his younger brother as againſt his own iiſue. By which it appears, that the fine bars, or 
bar nt the younger brother, by contingency of ſurvivor, or not ſurvi+ or of either party. Where- 
of the treaſo is, that if fter the fie of the ſecond brother, the elder had died without iſe, and 
the father had died, the whole tail had been bound againſt all the brethren in the fame manner 
as t were upon a fine, againſt the brethren in tee ſimple. Hob. 333. Mich. 19 Jac. in Mack- 
Williams's caſe.— “ | Qurre, f the younger brother is not intended dead ?] = 


S. P. ad- 8. Baron and feme tenants in tail, have a ſor» and a daughter; 


5 bps, and the baron dies, the fon levies a fine in the life of the mother, and go 


F ut it 5 


ceſty 
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earit 
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deſtroy 
the PC 
only tc 
drawn 
Weale 
| 3 
of debts 
tail. 
out iſſu 
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per 3 Juſt. che daughter; being a collateral heir, ſhall not be bound; 
but per 3 Juſt. ſuch fine ſhall bar a lineal heir ; put by one J. ſuch 
fine thall bar neither collateral nor lineal heir; but per 1 J. fach 
fine ſhall bar both lineal and collateral. Trin. 21 Jac. ſo. 41. 
Godfry v. \Vade —AdjuJged no bar to the daughter after the death 
of the mother. Becauſe the ſon had only a po:libility to inherit the 


tail, which was only in his mother after the death of his father; and 


the mother ſurviving both her huſband and ſon, the land ſo entailed 
ſhall deſcend to er daugiter immediately on her deata, Mich. 19 
Jac, Hob. 332. * Mackwilliams's cate, | 


689. cites M. 13 J C Godfrey v. Patton. S. P. 


9. Tenant for life the reverſion to an ideot -ν ce heir apparent 
to the idcot levied a fine and died—tcnant for life died the ideot 
died—the iffue ot the uncle is not barred—vecaufe he claims in the 
collateral, and not in the right line ;—ana his naming dis father 
here is not by way of title, but Pedi rev. Mar. 94. Paſch. 15 Car. 
B. R. Edwards v. Rozers.—Jjo. 456. 8. C. per 3 J. againit ſones, 
—Cro. Car, 524. 543. 8. C. per. 2 J. againſt Jones. 
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error, to be 
no bar; for 
col lateral 
hir need 
not make 
title by the 
ſon. Cro. 
C. 434. 
Zradſtock 
Scovel. 
— 5. 31. 
Godfry Ve 
Wade. S. C. 


—), F 


* Win. 41. S. C. argued. 


For the ef. 
tate never 
paſted 
through the 
unge. and 
confequente 
V tie iſue 
of the uncle 
do not 
claim from 


their father (the uncle) but from the idcot, and 15 in effect afſtrinzer to the fine of their father 


{the uncle) and may aver qu:d nei, c. per Hale Ch. J. Vent. 218. cites Cro. C. 


and favs. it 


Was tr) rute in cale of Edwards v. 1 325 .— ite ect died * ithout (Tue. Cro. CE 524. 8. 1 


judgment was given, that it was no bar. Jo 452. S. C. 


10. A. made a feoffment to the uſe of himſe!f for life, and after the 
death of him and H. his wiſz, to the ule of . (eldeit ſon of A.) fer 
his life, and after the death of A. iT. a B. to the ule . and 
the heirs male of his bady, and for default of iuch iſſue o the uſe of the 
beirs of B. had iſſue, a daughter, and then, by tine and indenture, 
granted t G. for 500 years. B. dies. M. dies. A. ſtill living. 
Upon a reference out of chancery to the Ld. Ch. J. Hale, and after 


hearing the arguments of counſcl, his Jorathip was of opinion, that 


the eſtate as above limited to B. was a contingent remainder; that 
the tine of B. did operate at the beginning by conciuiton, and paſſed 
no intereſt, yet that this eitopp-l1 ſhall bind his neir, and he thail 
be in the ſame caſe with his anc<ttor; that if the fine had been 
levied by B. in fee, this would have barred the eſtate of the heir, 


deſtroyed the contingent uſe, and have operated to the benefit of 
the poſſeſſion, as the fine of a difleiſee ro a itranger ; but being 


only tor years, the fee is vetted, and the term is good, it being 
drawn out of the fee. January 3, 1672. Pollex. 55, 65, and 60. 
Weale v. Lower. | 

11. Lands deviſed to A, and B. for 99 years, in tri for payment 
of debts and legacies, and after to C. in tail the remuinder to D. in 
tail —C. before the payment of, &c. levied a fine and died with- 
out iſſue, and 5 years paſſed without claim ;—it was urged for 1), 
that C.'s title was not commenced, and the term for 9g y ars was 
ſtill ſubtiſting, and that the truitees ought to have entered, and that 


ceſty que truſt ſhould not be barred by non-claim tor tae laches 


of the truſtees, but North K. was of opinion the truſtee thould 
give leave to the plaintiff, to bring an action in his name to try 
; % | j | - : the 


Jones J. who was the judge, that hald the five abar tothe lieir of the uncle, reports, that 
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the title, and ſaid hat it being a title at law, he would not deter- 
mine it himſelf; though his opinion was, that the plaintiff was bar- 
red. Hill. 1683. Vern. R. 227. Baſket v. Pierce. S. C. cited per 
Cur. Paſch 11 Geo. q. Mod. 144. and that the Court was of opi- 
nion, that the plaintiff was barred. 


(D. 3) By Tenant in Tail after a Conveyance. 


per An- 1. A tenant in tail conveys to the uſe of numer for life, remain— 
1 | der to B. his heir apparent; A. levies a finc, B. enters 
5 ee for the forfeiture, before proclamation paſſed , A. dies, B. is not re- 
Zouch v. mitted to the firſt entail, although afterwards proclamations paſſed 
Bampfield. in the life of A. For notwithſtanding that the iſſue in tail, by that 
entry, hath defeated the poſſeſſion which paſted by the fine, and ſo he 

entered quodammodo in atturance of the fine; “ as if tenant in tail 
diſcontinues and diſſeiſes the diſcontinue, and levies a fine with pro- 
clamation, and the diſcontinuee enters within the 5 years; now 

though the fine, as to the diſcontinuec, be avoided, fo as the poſ- 

ſeſſion, which paſſed by the fine, is defcated, yet the right of the 


entail continues bound. Arg. Mich. 25 and 26 Eliz. B. R. Le. 7. 


Stonely v. Bracebridge. 


*; Rep. 91. 2. A. tenant in tail diſcontinues and then diſſeiſes his diſcontinuee, 


2. * O. 5 and levies a fine, the diſcontinuee before the proclamation re-enters, 
Dien lords and then the proclamations are made; A. re-enters and dies ſciſed ; 


eg or OY ; . | page rg 
rix Es, and his iſſue ſhall not be remitted againſt this fine. per Anderſon Ch. 


tatthe heir J. Hill. 27 Eliz. Le. 85. in caſe of * Zouch v. Bamfield. 
eee 67. Mich. 29 and 30 Eliz. C. B. Stonely v. Bracebridge. 


darred by 1 ; 
the Rat. 22 The eſtate tail is barred, and the entry ſhall! go to the be- 


8 nefit of him that has moſt right to the + poſſeſſion, and that is the 
| 4 e de, * ® 1 guy * * * . 
Tisch pal. diſcontinuee. Owen 76. Hunt v. King. Mo. 391. S. C. Hill. 
fed by the 37 Eliz. | 


fine, I was | oc 
By which it appears, that though the eſtate, 


utteriy avoided before the proclamations paſſe. 


which paſſed by the fine, be utterly deteated before the proclamations; yet after the proclama- 


tions paſſed, the eſtate tail ſhall be harred.———— Mo. 114. pl. 256. S. P.-—2 52. 5. P.— 
And. 43. pl. 109. Anon. but ſeems to be S. C. Bendl. 122. pl. 156. Anon. ſeems to 


be S. C. S. C. cited And. 172. and 2 And. 177. in pl. 99.— Jenk. 275, pl. 96.—.— 
+1f . canine ener fi tenant in tai, the inheritance is involved in the poſtefſion. Vid. Jenk. 286. 
5l. 21 
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J Rep. 9a 3. Tenant in tail diſcontinued to B. and afterwards levied a fire 
renantin f C.,—'F he fine bound the eſtate tail. 3 Le. 211. cites it as the 


w_ 3 caſe of Lord Zouch.— Mo. 252. 253.— Jo. 36.— Cro. E. 610. 


arſſ-ij-d, | : 
levied a fine Hunt v. King. S. P.—Jenk. 275. pl. 96. 
to a ſtran- King. 

ger, it bar - | 
red the intail. 


Ow. 75. Hunt v. 


4. Tenant in tail covenanted with his ſon to ſtand ſeiſed to the uf: 
of —_ for life, and afterwards to the uſe of his ſon in tail, the re- 
mainder to the right heirs 4 the father; the father levied a fine with 
proclamations and * t was moved by Fenner, if any eſtate 


paſſed 


remain 
change. 

r. Fec 
the firf 
Salk. 5 


9. 
works 
doth e 
| yy 

ep. © 
a 1 
ance; 
Paſch. 

IO, 
for nine 


fon in t 
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paſſed to the ſon by the covenant, for it is not a diſcontinuance, and 


ſo nothing paſſed but during his life, and all the eſtates which are 
to begin after his death are void. Anderſon faid, the eſtate paſſeth 
until, &c. Le. 110. pl. 150. Paſch. 30 Eliz. Anon. 

5. And he cited the caſe of one PITTs, where it was adjudged, 
that if tenant in tail of an advowſen in groſs grant the ſame in fee, 
and an anceſtor collateral releaſeth with warranty, and dieth, the 
tame is a good bar for ever. Le. 111. Anon. pl. 150. ut ſup. 

6. If tenant in tail grants totum flatum, and after levies a fine 


thereof with proclamations come ces, &c. the iſſue is barred, —Secus, 


where the fine is an a releaſe, &c. per Wray, Trin. 33 Eliz. B. 
R. Le. 260. in caſe of Manning v. Andrews. 5 

7. Remainder man in tail diſſeiſed tenant for 725 and levied a fine, 
tenant for life enters before proclamation patied, ſo as he defeated the 
fine, and after the proclamations were paſſed. Though neither 
the freehold, nor inheritance in fee were bound by this fine, yet ad- 
judged that the intail was bound by it. Cited per Popham as Lord 
Sturton's caſe.—And faid, fo it ſhall be in all caſes, where the fine 
is levied by one, to whom the lands are entailed, or who may claim 
as 3 in tail. Paſch. 39 Eliz. B. R. Cro. E. 610. in caſe of Hunt 
v. King. | 

8. K. tenant in tail, remainder in tail to B. reverſion to the 
right heirs of A.—A * bargains and ſells to J. S. in fee, and then 
levies a fine. Ihis being levied after the bargain and ſale, was no 
diſcontinuance; as it would have been, if levied before the bargain 
and fale ; but operated only upon, and corroborated the eſtate paſ- 
ſed by the bargain and ſale, which is an eſtate in fee, but determi- 
nable on the entry of iflue in tail, and on failure of iſſue of A. then 
ſubject to the remainder to B. and a fee expectant on the determi- 
nation of the: remainder to B. 10 Rep. 95. b. Mich. 10 Jac. + 


Seymour's caſe.— enk. 51. S. C.——Bultt. 162. 


19. in caſe of Machil v. Clerk 


A, tenant 
in tail, bar. 
gains and 


felts to B. and 


his herrs, and 
after levies 
a fine to C. 
and his 
heirs to the 
ule of C. 
and his 
heirs. B. 
has an 
eſtate now 


to him and his heirs during the continuance of the eſtate tail. per Holt, Ch. J. Farr. 
+ A. patied all his ettate by the bargain and fale, and 


had nothing more to paſs, but to extinguiſh the cſtate tail by way of retcaſe, and to leave the 


remainder untouched. Jenk. 5r. pl. 97. S. C. * The fine is void, becauſe 


the bargain 


changed the ufe, and fo the couutur had nothing in ute, or poſſeſſion, at the time of the ſine. 


Br. Feoffment al. Uſes, pl. 7. cites 27 H. 3. 28. 
the firſt reſolution. 10 Rep. 96. S. C.— 
Salk. 519. 

9. A fine levied by tenant in tail after a bargain and ſale in fre 
works no diſcontinuance or wrong. But the law, to avoid a tort, 
doth expound it to operate upon the bale fee, that was formerly 
8 which wrought no diſcontinuance; as is adjudged, 10 

ep. 98. in Sir Edward Seymour's caſe. And yet if the fine had 
been levied before the bargain and ſale, there it had been a diſcontinu- 
ance; for then tie law had no means to expound it otherwiſe. Arg. 
Paſch. 1653. C. B. Raym. 147. in caſe of Corbet v. Stone. 

10. Tenant in tail covenants ta /kand ſeiſcd to the uſe of himſelf 


for ninety-nine years, if he fhall ſa long live, remainder to his fi: /? 
fon in tatl, remainder over, and afterwards levies a fine. 


Whether this fine ſhall enure to the conuſee, or to make good the 
eſtate tail levied by the covenant was the doubt ? for per Hale, the 
tenant in tail does not limit the eſtate % himpelf for life, but for 

years ; 


it was by deed indented and inrolled. See 
+ Holt Ch. J. held this caſe to be good law. 2 
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years; ſo it is not like to BIITHMAN's casz. Cro. E. 279. Nor 


to BEDINGFIELD'S 895. Where the firſt eſtate, being to him 


ſelf for life, is all that he had power to diſpole of. But here he 
diſpoſes, by the firſt limitation to himſelt, only an eſtate for years; 
and the remainder to his ſon may well ariſe out of che reſidue of 
his eſtate tail, which he had power to diſpoſe of for his life; and ſo 
a remainder executed in the ſon, corroborated by the fine; as Dux- 
COMB AND WINGFIZLD's CASE. Hob. 254. where tenant in 
tail bargains and ſells, and then levies a fine; this corroborates the 
eſtate of the bargainee. But the deed being found forged, the 
cauſe dropped. 2 Lev. 84. Paſch. 25 Car. 2. B. R. Whatley v. 


Greenfield. 


(D. 4) By Feoffee, &c. of Tenant in Tail. 


3 Rep. 87 1. Tenant in tail diſcontinues; the diſcontinuee levies a fine 
2. d. Cafe with proclamations; five years paſs without claim in the life time 
of Fines— f tenant in tail. In this caſe the iſſue ſhall have a formedon, and 
® Cro. E. - . 1 . . : 

£56. Peny- ſhall not be barred ; for his father could not claim. It is other- 
ſton v. Ly- wiſe where he is diſſeiſed, and the * diſeiſor levies ſuch fine; for 


K — N 3 2 F l Wy. 41 » » | 
46. 8. 3 in ſuch caſe the tenant in tail may claim, &c. Jenk. 192. pl. 97. 
Pl. C. 374. a.-Codb. 301. Arg. 


2. Feoſfinent by tenant in tail, and then a fine is levied by conu- 


ſee, [ feottee] the tenant in tail has no right remaining in him, and 


the iſſue in tail is the firſt, that has right to impeach it. Cro. C. 
430. Mich, 11 Car. B. R. in the caſe of Stone v. Newman. 


(D. 5) Where it is levied by a Remainder Man, and 


a Conveyance 1s after made by Tenant in Tail in 
Poſſeſſion.  - | 


She for b. i. Huſband and wife were tenants in tail, remainder to the huſ- 
ied fre band in fer, he dicd, and after his death, the fon and heir of the 
in tis 2 Of bp fband and wife levied a fine, &c. to the ule of him and his heirs; 
1. e and afterwards the wiſe made a leaſe of the lands for 21 years, and 
wards leaſ- died; the fon deviſed the ſaid lands to G. D. and died, and the 
9d the land queſtion being whether this leaſe ſhall be good againſt the deviſce ; 
for 21 years . 8 a 1 5 

no: retry. it was adjudged, that the iſſue in tail himſelf was barred by this 
ing the n. fine to avoid the leaſe; and that though the eſtate tail was barred, 
cient re", yet it is not quite extinguiſhed ; but ſhall have a being to ſupport 


— = *  thelcaſe, ſo long as any of the iſſue in tail are living. Bridg. 28. 


Fad iſſue a Crocker v. Kelley. 

daughter, = 1 
and Geviſed the land to J. S. adjudged a good lene to bind the deviſee. Cro. J. 633, Trin. 2! 
1 $. C. ah rmed id Cam. Scacc. Cro. J. 689. and ſaid there to aye been retolved in cate of 


rk v. Sparham. 
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2. If tenant in tail, after fine levied by the iſſue, makes feof- 
ment and dies, the feoffee ſhall hold the land agalnſt the iſſue and 


his conuſee; for if the iſſue brings formedon, the feoffee may plead 


his fine againſt him; and the iſſue ſhall be concluded to avoid the 

fine, by faying, partes finis nihil habuerunt; and the conuſce can- 

not have a formedon, or any other action or entry to recover the [ 225 1 
land; and fo the feoffee ſhall hold as long as there is any iſſue, and 

then remainder- man or reverſioner, ſhall have formedon to recover 

the land, per Jones J. and not denied by any. Hill. 22 Jac. B. R. 

Jo. 61. in cafe of Crocker v. Kelley. 

3. A. has iſſue 2 ſons B. and C.—B. in the life of A. levies a s. p. per 
fine with proclamations; now A. may convey, and pals this land to 1 Ch. 
whom he pleaſe, by virtue of the fine by his Jon, and the vendee may 21 For 
plead againſt the conuſee, quod partes nihil habuerunt; and againſt the fine in 


the heir in tail, he may plead the fine of his father. Jenk. 275. tis caſe 
a does on /y Ys 


pl. 90. | | tinguifh the 
tail, but cannot give it by his conveyance, who had not ſo much as a right, [nor] a piii, thug h 
there were a poſſitality [in him. | So the ſtatute leaves the form and effect of the fine (as to all 
purpoſes and perſons, but the iiſues in tail) to the ordinary rules of law; whereof one is, that a 
conveyance to one by him that hath but a naked right or poſſibility, works by the extinguiſh- 
ment of it in the poſſeſlion. 8 


(D. 6) Where there is a Diſſeiſin. 
1. A. diſſeiſer enſeoſti B. on condition ; B. levics fine with procla- 


mations; 5 years pals; the condition is broken; the diſſeiſor re- 


enters; the diſſciſee is bound; for by the fine and nonclaim the 


right of every itranger is barred ; and when A. enters for the con- 
dition broken, the tine is not annoyed, but rather affirmed ; and 
former rights ſhall not be revived. FE 84. Mich. 29 and 3o Eliz. 
C. B. in cafe of Zouch v. Bampfield. 

2. Tcnant in tail enfeofted his ſon of full age, and after di Oro. E. 
ſeiſed him, andylevics a fine with proclamations ; and before the laſt 1 
proclamation the fon enters, and makes feoffment. Now the proclama- Com. 
tions expire, and the father and ſon die.—Feoffee makes leaſe to a of opinion, 


ſtranger and dies ſeiſed. It ſeemed to the Court, that the entail cht the ef. 


1 ; : tate tail was 
was bound by the fine with proclamations. Mo. 391. Hill. 37 bound by 


Eliz. King v. Hunt. . the fine, 
| : | : they re- 
verſed a judgment to the contrary given in C. B. Hunt v. King. 


3. If tenant in tail be diſſeiſed and difſeifor levies a fine, and tenant jenk. 192. 
in tail ſuffers 5 years to paſs without claim; that ſhall bind the f. 97.3 


iſſue. For tenant in tail had a rizht at the time of the fine le- Rep. 87. a. 
b. Caſe of 


vied, and therefore the iſſue is not within the ſaving. Cro. E. Pincs.—pl. 
896. Trin. 44 Eliz. in ne Court of Wards, in the caſe of Penyſton C. 374. a. 
v. Lyſter. per Dier.— 
i S. P. per 

Dyer and Catlin, for the right was preſent to the tenant in tail at the time of the fine levied, and 
he cannot claim but by the ſame title, which his father had, which was barred in his life time. Weſt's “ 
Symbh, ſ. 183. cites Dy. 3. pl. 6. 19 H. 8. 7. ' | 

The lite it is of the laches of him in the remainder or rever fon, for it bai reth him and his heirs. 
Weſt's Symb, ſ. 183. cites Dy. 3. pl. 6. 

| 4. A 


- 
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to | 
which Pop- 


Fine. 


4. A difſeiſer grakes a leaſe for life, and afterwards levies a fine 
with — 2 ap to a ſtranger; although he had only a reverſion, 
yet this fine and non claim ſhall bar the ditieiſee, Jenk. 254. 


pl. 45. 


(D. 7) By Tenant in Tail Diſſeiſce. 


1. Tenant in tail is diſſeiſed, and during diſſeiſin levies a fine to 


a ſtranger, ſur conuſance de droit come ceo, &c. The heir in tail 
is barred. He cannot aver, quod partes nihil, &c. by force of 27 
E. 1. of Fines. But before the ſtatute 4 H. 7. he might have 
had formedon. At this day the diſſeiſor ſhall have advantage of 
this fine ; and ſhall plead the =_ to the tranger, whole eſtate he has; 
and the heir in tail muſt anſwer to the fine, and ſhall not be re- 
ceived to traverſe the gue gate. Jenk. 274. pl. 96. | 
2. Tenant in tail d:/jetj:4 accepts a fine fur conuſance de droit 

come ceo, &c. of a /tranger, and renders the ſame land to the 
ſtranger. This being wth proclamations, bars the intail by the 4 
H. 7. and 32 H. 8. In this caſe, the fine, being a fine by conclu- 
ſion, ſhall bar the heir in tail; for he is privy to the Heppel. Jenk. 
275. pl. 96. | | 

T If he that is ſeiſed of land, to which an advoryor is appen- 
dant, be diſſeiſed, and the diſſeiſee levies a fine to a ſtranger of the 
land, to which the appendancy is; the diſſeiſor ſhall keep the land, 
and by conſequence the advowſon for ever; for the diſſeiſee againſt 
his own fine cannot claim, and the conuſee cannot enter; the right 
which the diſſeiſee had, being extinct by the fine. Watſ. Comp. 
Inc. fol. 443, 444- cites 2 Rep. * 56. and terms of law, verbo dit- 
ſeiſor; but lays that 4 1 Cro. 484. ſcems contra. 


(D. 8) By whom. In Reſpect of Eſtate. Before 


actual Commencement. 


1. If one, who has but a condition, levies a fine; and after levy- 


ing the fine, enters for condition broken, his iſtue is barred by the fine. 


See 3 Le. 227. pl. 304. Anon. 

2. A. deviſed his lands to truſtees for 99 years, for payment of 
his debts ; and if they did not act, he deviſed them 79 T. S. and his 
heirs in truſt, to 700 his debts, and afterwards to B. in tail, remain- 
der to C.— B. | 

ed with nonclaim. Decreed that C. the remainder man in tail 
was bound, though it was inſiſted that the title of C. was not yet 


commenced, becauſe the debts were not paid, and the term of 99 


years was ſubſiſting, and that the entire eſtate at law being in the 
truſtees, they ſhould have entered; yet it was decreed to be barred. 
P. 11 Geo. 9 Mod. 144 in caſe of Webber v. E. of Montrath.— 


cited per Cut. as the caſe of Baſket v. Pierce. 1 
| 3· 5 


ied a fine, and died without iſſue; and 5 years 


revert: p 


during 


I, 


„ 


1 


rc 
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3. A. by fine conveyed the manors of K. and N. to B. viz. X. to 
the uſe of B. his heirs and aſſigns, and N. to the 2 of 1. the wife 
of C. for her life, and after to the uſe of the heirs of C. until M. 
ſhould evict B. his heirs, aſſigns, &c. of the manor of K. or any part 
thereof; and after to the uſe of B. his heirs and aſſigns, till ſatisfied 
by the profits. B. by fine conveyed the manor of K. to D. in fee. 
C. died, and XI. recovered dower againſt D. of parcel of K. and 
entered. D. entered into N. Refolved that D. could not enter 
25 ailiznee, but that by the words, heirs and aſſigns, which are 
words of limitation, the uſe on eviction ought firſt to veſt in B. and 
his heirs; and that before the eviction, D. had no title of entry as 
aſſignee, it not being an interelt afſignable over before the evic- 
tion. Hill. 9 Car. Cro. C. 358. E. of Kent v. Steward and 
Scott. | 


(D. 9) Who may be Cognizees. 


1. All perſons, tnat may be grantees, or that might take by con- 
tract, may be cognizees, or take by fine; as infants, perſons of full 
age, feme coverts, ideots, lunatics, corporations ſpiritual, or temporal, 
men attainted of felony or treaſon, men outlawed in perſmal actions, 
baſtards, clerks convict, villains, & aliens, &c. but not thoſe that are A fine 
” 5 | ſhall not be 
civilly dead, as mon#s, &c. Welt, Symb. ſ. 15. Loci ara 


alien; for after office the king ſhall have the land. Deuſh. R. of Fines, 13. 


2. An abbot, dean and chapter, mayor and commanalty, and ſuch 
Fike corporations, may be cognizees in fines : but before the ingroſ- 
ſing of the fines to ſuch a corporation, a writ ought to be directed ta 
the juſtices of the Common Pleas, gued permittant finem illum levari, 
5 H. 7. 25. 19 H. 6. 15. A prior may be a cognizee, 22 Ed. 4. 
15 Ed. 4. 22, Weſt. Symb. ſ. 15. 

3. The queen at this day, and at common law, may leyy a fine; 
and a fine may be leyied to her. Denſh. R. on Fines 12. cites 


13 H. 4. 


(D. 10) What Perſons may levy a Fine. Ideots [ 227] 
Infants, &c. and at what Time ſuch Fines may 
be reverſed, &Cc. | | | 


1. 18 E. 1. Hat. 4. § 6. Enafts that the parties be of full age, 
found memory, and out of priſon. | | 
2. If an ideot levies a fine, and after it be found by office, that he ns, p. 2 
75 ideot from his nativity, * yet the fine is good; but if it be found And. 193. 


by office, that one is an ideot, and þ after he levies a fine; this 3 


fine will bind him and his heirs; yet the king hath a freehold dur- + . P. 12 


ing the life of the ideot. Quzre, if it will bind the heir as to the Rep. 123. 


reverſion, in as much as the title of the king was to the freehold, 1 p 


| during the life of the ideot, Denſh. R. of Fines 12. cites 12 tes ce 
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vied by an 3. Fine by Ideot ſtolen from his guardian, and who was after found 
dot 4 ut an ideot, by which@he king had poſſeſſion. After the death of the 


w:itate hall 4 x . 
ſtand gocd. ideot, it was decreed in chancery, that the remainder man ſhould 


For by the give the conuſee 604. and he ſhould make a reconveyance. Arg, 
len either Roll. R. 115. in cate of Dey v. Hungat—cites Ruſhly's caſe, 


the King in this cafe upon office, nor the heir, nor any other can defeat or avoid this fine, by 
error, averment or other wite ; and by admitting an averment of ideocy, the act of the court 
(which is judicial) will be falfifi-d, which is not conv-nient ; and the court by allowing of the 
fine, having tettifie thut he was no ideat at the time of his levying the fine, it ſhall not be con- 
trouled by an office found after his death. 2 And. 192. Lewis's cafe, alias Lewis v. Wynne, 
Br. Fines, pl. 75. cites 17 E. 3. 52 and 53.—and 17 Atl. p. x7. -—- Reminder man in fee was re- 
keved againſt the purchator, Toth. 104. cites Trin. ſo ſac. Ruthley v. Mansfield, 


If they =, Ileots and madmen, if they are admitted, are barred as parties, 
* a Wood's Init. 243.—8Sce Co. R. on Fines 9. 


Mall conclude their heirs, and the fine ſhall not be reverſed. Co. R. on Fines, 17. 


= 1: Error ſhall be brought to reverſe a fine levied by an infant 
— within age, by the ſame infant curing his non-age ; ſo that he may 
other . be adjudged by :1jpeftion, whether he be within age or not. Br. 
ant, levies in = ci g 
7 Fines, pl. 79. cites 27 All. 53 
grant and render to her or him in tail, or for life, and the % dies; the widow ſhall not have 
a it of 115, becauſe ſhe is tenant of the land; and ſhe cannot have error againſt herſelf, and 
fo is without remedy, per Catlin. Owen 33. Hill. 40 Eliz. Anon. But it ſeems it ſhould be 
Trin. 6 Eliz as in Mo. 74. pl. 202. * S. P. per Catlin, that the infant hall not have a writ 
of error to deſtruy the fine, becauſe be himſelf i; {il dof the {and ; and fo he is without remedy. Trin. 
6 Eliz. in the Star Chamber. Mo. 74. pl. 20:. Anon. If the fine of an infint is vet avoided 
ering bis ins ity, it ſhall bind him. Co. R. on Fines 8. ſays it has been ſo adjudged, contrary to 
Catim's opinion in Stowel's caſe. —— So Wood's Inſt. 243. becauſe his infancy muſt be tried by 
inſpection of the judges. But if he dies in his infancy, his heir is not limited to any time.—— 
A, in a writ af error brought by an infant upon a fine le ied ; the plaintiff ſued a ſcrre forctas againt! 
the conuſee, for whom a rate gion was caſt ; and the cturt nnd the age of the plaintitt, and 
ty inſpectian adjudged lim within age, ard rc ded the ſame and then allowed the protection; and this 
can be no miſchief to the plaintiff; whereupon it fol ows, that aldeit the flamtiff es afterwwar d; 
b-fore the fine le rewrrſed, yt after his age adjudged aud recorded, bis heir /bull in that cafe reverſe the 
Fre, for the nonage of his anceftor. And ſo it was reſolved in the caſe of KgckEwicHe, ina 
writ of error brought by him, by the opinion of the whole court of B. R. otherwiſo it is if the 
plaintiff dies before his age inſpected. Co. Litt. 131. a.—— f Br. Error, pl 6c. cites 21 E. 3. 20, 
and that the infant was firſt examined, and then is godfather and godmother, and that they pur 
the plea fine die, ſaving to the defendant his anſwer at the new garnithment, and all this was up 
;he tranſcript of the note, but the judgment ſhall be upon the note itſelf. 


6. Inſant dies, the fine muſt ſtand. 1 Mod. 246. Paſch. 29 Car, 
2. C. B. Barrow v. Parrot. —2 Vent. 30. S. C. Perrot's caſe, 
7. Fines levied by infants, vacated upon complaint of remainder 
man in fee, expectant upon eſtate tail, and on bringing the infants 
into court; and information ordered againſt commiſſioners that 
took the conuſance. 3 Lev. 36. Mich. 33 Car. 2. C. B. Hutchin- 
ſon's cafe. | | 5 | | 
1 228 ] 8. If a married woman under age, (of which the judges may ex- 
amine her upon oath) doth levy a tine with her huſband of her 
r own lands, ſhe cannot reverſe it during her huſband's life; not 
17 oh 44 after his death, if ſhe is of full age, when he dies. She can only 


the notes reverſe it, if ber huſband dies during her minority, Wood's Inſt, 
thereon, 243. ; | 

writ of er- | ; 
ror was brought to reverſe a fine levied by a feme covert during her nonage, and at the ſore faciat 
24 audiendum errores the defendant caſt pretection, and yet the juſtices tried the age of the infant by 


i» pion, and did not ſtay it till the expiration of the protection. Co. R. on Fines 17. Marg: 
Pp , | | Error 
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Error was brought by both of a fine ſo levied, ſhe being yet dvithin age, and per Cavendiſh, if 
they reverſe the fine for nonage of the feme, yet n- execution ſhall be awvarded dur ing her life, quod not 


ng tur. Br. Fines, pl. 29. cites 50 E. 3. 5. 
is tliat execution cannot be till after the death of the buron. 


9. Perſons blind, deaf, or dumb accidentally, may make cognizance 
if they can expreſs their meaning by writing. Weſt. Symb. 2. 


ESE, 


19. Lord Ch. J. Bridgman acquainted the Court of C. B. that 
a woman, born deaf and dumb, came before him to levy a fine. 
She and her three ſiſters have an houſe and land. An uncle hath 
maintained her, and taken great care of her, and he 1s to buy the 
houſe and land of them; and he agrees to maintain her, if ſhe will 
paſs her land for ſecurity. As for her intelligence, the ſiſters ſay, 
Me knows and underſtands the meaning of all this. He demand- 
ed, what ien ſhe would make for paſſing away her lands; and, as 
it was interpreted to him, ſhe put her hands that way, where the 
lands lay, and ſpread out her hands. It being a butineſs of this 
ature, and for her own good, he thought fit to communicate it to 
them; and the fine was taken by the conſent of the other juſtices. 
Cart. 53. Trin. 18 Car. 2. Elliot (Martha's) caſe. 


his brothers; then he examined him, and found him intelligent, and ſo he took the fin 
Bi idgman Ch. J. Cart 53. as Hill's caſe. 


11. Afonks, friars, nuns, &c. ought not to be received; yet if 


they are admitted, their fines are good and unavoidable. Wood's 


Inſt. 241. 

12. If the heir being in ward of any other, levies a fine; this 
will bind the heir for ever, if it be not reverſed by error within age; 
and if he be of full age, in ward of the king, it never ſhall be avoid- 
ed. But where the heir in ward of the king at his full age, intrudes 
upon the poſſeſſion of the king, and levies a fine; this is void as to 
the title of the king, gia null: accreſcet ei liberum tenementam, ft 
ingrediatur antequam homagium & ſeiſinam ceperit de rage. But it 
ſeems good againſt the party and his heirs. Denſh. R. on Fines, 
12. cites 1 H. 7. 26. | 

13. But where the king is ſeiſed of land, as in name of diſtreſs, as 
for alienation without licenſe, &c. and he, who hath right, enters, 
and Jevies a fine; it is good, and will bind him and his heirs for 
ever. Denſh. R. on Fines, 12. | | 

14. The gucen at this day, and at common law, may levy a fine. 
Denth. R. on Fines, 12. cites 13 H. 4. 


*The year book of 50 E. 3. 5. 


b. 6. pl. 12. 


Denſh. R. 
on Fines. 
If, #3 


Denſh R.on 
Fines, 11, 
12. Sec Co. 
R. on Fines, 
9 - 0Ns 
born deaf, 
aad dumb, 
and he was 
brought be- 
fore judge 
Warburton 
to levy a 
fine. Judge 
Warburton 
would do. 
nothing, till 
he had ac- 
quainted 


e 3 cited per 


But it ſhall 


15. An alien who hath purchaſed land in England, cannot levy — 
a fine, if the Court perceive it; but if the fine be levied, it ſeems einde the 
that it is good, and ſhall never be reverſed, Denſh. R. on Fines, kg after 
I3, | | office found. 
Co. R. on 


16. Fine was levied by A. in the name of B. but a reconveyance 
reed. Roll. R. 115. in caſe of Day v. Hungate. —Cit2s the 
cale of Gilderbrand v. Hubard, : 

5 [See (D. 12) ] 


Vor, XIII. T (D. 11) 


Fines, 17. 
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5:4 cited duced was, that the feme ſhould not be admitted to levy any more. 
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(b. 11) Vacated. 


Skin. 23.5. T. Feme infant, tenant in tail, levies a fine with her baren. The 
C. by name fine was vacated, though tne King's ſilver was paid; and the exem- 
1 plification was brought into court, and delivered up, and the com- 
eaſe..- And, miſſioners ordered to be proſecuted, But the vacat was guzad the 
Tr. 34 Car. ſeme only, and not as to the baron. 3 Lev. 36. Mich. 23 Car. 2. 


2 another . B. Hutchinſon's Calc. 
fine was va- 


cated for the ſame cauſe. 3 Lev. 36. cite, it as Sir Robert Maſſam's cafe, 
2. But the feme dying before any thing was flirred as to the fine, © 

it was agreed per tot. cur. that they could not meddle with the b 

fine. But if the had been alive, and {till under age, they might 1 

bring her in by habeas corpus, and inipect her, and ſet the fine aſide «; 

upon motion. 2 Vent. 30. Paſch. 29 Car. 2. C. B. Herbert Per- Ot 

rot's caſe. | an 

3. In the Common Pleas, they will /et ade a fine levied by an Ic 

infant (during his life and infancy) upon motion, as null and void, and an 

| Without any writ of error; as they will do 2 judgment irregularly Cre 
obtained by trick or ſurprize, and puniſh the commifſioners be- tor 

ſides, if taken by dedimus ; and they will do this by cp“ and mii 
examinatiin of witneſſes in court ; but it he be attirmed to be of age, the 

they will order a trial by a feigned action, if intant or no? but and 

the complaint muſt be before he comes of age, and then 1t matters = 

ut 


not if after the motion, (and fo if after a writ of error) he arrives 
at age, this will not prejudice him. S0 if the next Hir, or any re- 
lation come and inform the Court, that the party was & Jeme covert, 
and levied a fine without her huſband, they will fet it atide as void, 
2 Show. 281. Hill. 34 and 35 Car. 2. B. R. Cale of vacating toes 

in C. B. 1 | 
8. C. cited 4. Several precedents were produced of fines, recoverics, and de- 
3 Lev- 26. clarations of uſes thereupon, being vacated on motions, becauſe of 


as or Trin. F : 
urn, their being by femes covert under age; and one of the rules pro- 
34 Car. 2. S / Le; Þ C 


| 
(w 


Skin. 24-25 fines, till ſhe came of age. And another, that the counſel, who ee 
1 7 


3 1 45 ? adviſed it, ſhould be fined 14 J. becauſe no writ of error could lie, 
And another, that the huſband he fined 100/. And in the cafes cf 


tween 3B - 

s Hut- * SIR ROBERT MARSNHA, a 6 clerk procured his wife under age Temang 

Beulen. to levy a fine; and being ſent for into court, he was fain to deli- = 77 
5 «we 


bers Rot., ver the fine and the deed of uſes to be cancelled in court. And 
per Powell, if the commiſſioners before whom the fine was taken, the 


70. PlEu- \ 
roixT5 knew the feme to be under age, they are finable : but there are 1 Ur, t! 
ale cited precedents vacats of this kind ancienter than + 4 Fac. 1. But the ther, in 


in 3 Lev. s : . 
36. in Hut- true ancient way was to bring a writ of error; but becauſe the 


chinſon's huſband would not join in the writ of error, &c. this way was 
Eate—and introduced: and ſome books ſay, that if feme covert be outlawed 
in Skin. 24. , 3 5 u buch 
in ſerjeare Without her hutband, there, is no remedy for her; but now in ſuc! 
Buckdy's caſe the Court will diſcharge her upon motion. But in this cale 
_ there appcars that there is a furchaſor; and therefore we oughit 

2 b 


Fine. f 4 229 


be well adviſed. But in regard the ee is to b® of age in 2 or 3 
days time, let us de bene efte examine her age by affidavits and in- 
ſpection; and that was done, and the inipections entered on re- 
card; and the rule was to ſee precedents, and to give notice to 
the purchaſor. Hill. 12 W. 3. C. B. 12 Mod. 444. Sarah Griffith's 
caſe- | 

n  - 5, A, having :zvergled his wife to levy a fine of her land to him, 
when ſhe lay en her death-bed; pretending as was ſuggeſted, he was 


* to have it only for his life; and a dedimus was ſent into the coun- 
bn try to take the fine, and the caption was taken about 100 miles from 
London, the very day Jhe died; and becauſe the fine would not have 
ood, the party being dead before the king's filver was paid, the 
writ of covenant was razed iu the teſle, and made to bear date 10 days 
ho back wards, and all other parts of the fine were razed likewiſe, and [ 230 ] 
105 made to corre{pond with it; and the king's filver was paid, and fo all 
= appeared on the record, ts have been done before the death of the woman ; 
825 on a bill brought to have the fine ſet aſide, or to have a reconvey- 
oy ance, it was held by the Court, that though Chancery has a potver to 
_ relieve, as much againſt a fine, obtained by fraud or practice, as 
3 any other kind of conveyance; yet that ſuch relief was ut by de- 
bo creetng a vacate of the fine, but by ordering a reconveyance z but that 
= for any error in the fine, or irregularity, or ill practice in the com- 
4 minoners, it was à matter properly cognizable in that court where 
a the fine was levied, and for winch that court may vacate the hne; 
0 and there being no proof of fraud or practice in this cafe, the 
3 dill was difmiited. Hill. 1700. Abr. Eq. Caſes, 259. St. John v. 
os Turner, - 
[ See (E. b. 2). 7 
Vert, 
void. | | | 
taes (D. 12) By Tenant in Tail. In Reſpect of his Eſ- 
id de tate. What Eſtate barred. 
d de- 
teh - 1. Land was given by A. and others t- B. for his life, remainder to Thoſe 
XZ ad C. (who was heir apparent to B.) et * primogentto filio & hered, words 
TOs maſcul, ef the faid C. to be begotten, & ſic de primogenits filia & herede W 
NB b maſculs igfis C. de corpore iuo procreand' in primogenitum filium ct E. 229. 
- #7 of bered. maſcul. de corpore ſuo procreand. ef pro defectu talis exitus 1 5 
3 remanere inde to D. the 2d fon of the aforeſaid A. primogenito Cotto 
. filio ipfuus D. with remainders over in like manner as are limited to caſe.— Sa- 
re Y &c. and then limits a remainder to the heirs males of the body of 8 2 
1 8 faid D. and A. the father, to be begotten. It was agreed per Ei. f 
Zee 2 that D. had citate tail in remainder, after the death of his fa- 
But the er, in the one moiety, and the father had eſtate tail in the other 
© motety ; and that a fine with proclamations might bar his moiety, 
auſe 


Ns and adjudged accordingly; and the Court held that the words pri- 

Aer 1 megenito filio in primogenitum filium, Ac. were void words, And, 

4 in ſuch 264, Smye v. Chown, alias Cotton's caſe, 

this calc 
ht t 

ou gut . 


„ (D. 13) 


rr n r N \ 


NE ON on a Ha 
% 


Fine. 


(D. 13) By whom Fines may be levied. Perſons 
under legal Diſabilities by Crimes, | 


s. p. Woods 1. Perſons attainted or waived in perſonal actions may alien by 
Inſt. 241. fine or otherwiſe ; for their eſtates remain in them ſtill, though they 
thereby forfeit the profits of their lands. 9 H. 6. 20. 21 H. 7. 7. 
Weſt. Symb. ſ. 13. | | 
Death. R of 2. Perſons attainted of felony and treaſon may not be cognizors, 
Fines 15. by reaſon that by their offences their eſtates are forfeited : * but it 
8. they do, their fines are good againſt all perſons but the king and the 
Wood's 2” 5 
Hurd, of whom the lands are holden, for their times. 8 Aff. pl. 25. 
For their eſtates remain in them during their lives. Weſt. Symb. 


ſ. 13. 
[See (D. 10) Utlawry. ] 


(E) To whom it may be levied; [or u may take 
| by it, in Reſpect of E/late. | 


G Orig. is [I. A Fine ſur releaſe may be levied to the“ 24 tenant by his 
2. tenant : 
per gar- warranty. 18 E. 3. 12. 6.] 
ranty.) | 
This caſe ſeems obſcure, and therefore have taken it from the year-book and Fitzh. which are 
as follows, viz. | 
Note, that in writ of dower brought by the baron and feme, where the 2d tenant by his 
warranty was party; a fine ſur releaſe was levied between him and the demandants, viz. that the 
demandants ſhould + releaſe tothe tenant all, which they had of the riglit of the feme by his war- 
ranty, ſ per ſa garrantie. ] Paſch. 18 E. 3. 12. b. pl. 3. 
In dower the 2d tenant by his warranty entered into the warranty, and a fine was levied be- 


" tween the demandant and him, by which the demandant releaſed and quitclaimed all the right, 


c. which was admitted, and yet none of them had any thing in, &c. Fitzh. tit. Fines, pl. 182. 


cites P. 18. E. 3. 12. 
11231 [See (D. 9) S. P. 


N. B. This letter (F) might be 


(F) Fine of Land, up- | | more properly divided thus, 


on what Writ. In VIZ. 


. T In wh caſes being levied Ly 
whas Cale rener. gef, e 


amined (F) 
vert, ſhe ſhall be ex- Levied without writ, in what 
amined. | caſes it may be (F. 2) | 
| Levied upon what writ (F. 3) 


As to ex- [I. I F baron and feme grant by fine, the feme ſhall be examined. 
mination. 3 H. 6. 31. per Priſot. ] 


Vid. (A. 3) 3 5 
ſtatute 18 E · 1, J. 7. and the notes thereon, and (M) per totum. [2 But 


in the 
514.— 
coram 
* { 'n £ 
are jud 
or Ear 


[7- 


tif ap pe 
nature of 
by reaſ 
ment, u 
— and 
Without 
and of t 
cauſe, an 


Picea» II 


8. J 


per/analt 


Ae 


his 


h are 

by his 
nat the 
S Wale 
ied be- 


C right, 
l. 102. 


ight „ 
thus, ; 


vied by 
[ be ex- 


in what 
(F. 3) 


7 


a Symb. fo 2J. 


per/analty, 18 E. 4. 22. The Prior of Merton's caſe, ] 


Fine, 231 


2. But upon a grant and render to a feme covet ſhe ſhall not be Where they 
examined : for the is at no prejudice, but ſhall be in her remitter, take by , 
(quære the remitter.) 33 H. 6. 31.] | fine, and de- 


-M part from no- 
Lig, ſhe ſhall not be examined. 2 Inſt. 215. Br, Eſtoppel, pl. 92. cites 15 E. 4. 28. 


[ (F. 2) Without Writ. 


I3. A fine cannot be levied without a writ. 12 H. 4. 12.] n 5 

5 it aer 

of the I nw, aui l wt ſuffer a final accord t be levied in the king's caurt, without a = ori inal, 

The ignorauce, or error of ſome judges, was the cauſe of the declaring the law herein. 2 Inſt. 

5rz.— Ihe writ is the very baſis, ground and foundation of the fine, whereby the parties have 

Cay in Court to levy the ſame, and containeth the perſous and things to be paſſed certainly, Weſt's 
Co. R. on Fines 3. 


[4+ In ancient times a fine might be levied without an original. 
21 E. 4.02. 16E. 3. 19 E. 3. Abbe 13.] | 
[5. But now a fine cannot be levied without a writ. 12 H. Nor can it 
4. 12.4 N be levied 


| . upon an ori- 
. * *. 9 . * . 
(nr! dtrmined, As where the plaintiffentered a retraxit, by which it was awarded, that deſen- 


. dant eat ind, ſine die; the parties cannot come and have a compaſition between them, in nature of 


a fine; for the original is determined, and they have no day in court. Br, Fines, pl. 82. cites 37 
Atl. 17.—Co. R. on Fines 10. | 


#6. But if ſuch fine be levied at this day without original, it is s. p. and it 
not void, but * good until it be reverſed. 21 E. 4. 62. Com. Count is voidable 
t Leſtrange, 394. b.] by writ of 


error; and 
ſo it is, when there is an original writ, and the fine is levied, as well -f a thin contained in the zorit, 
4. of another thing not contamed in it, it is voidable for whit is not contained in it. 2 Inſt. 513, 514. 

Ho if the fine is /evied immed:.ctely to a p not named in the writ of. covinint ; as if A. be plaintiff 
in the writ againſt C. and C. levies the fine to A. and B. it is voidable by writ of error. 2 Inſt. 
514.-—Denſh. R. on Fines, 16. cites 21 E. 3. and 2 E. 3z.— Co, R. on Fines 10. For it is not 
coram non judice, inaſmuch as the juſtices have power of the thing, though they proceed mwver/2 
orline. * Br. Fines, pl. 97. cites 18 E. 4. 22. by Brian. It is not void, but error; for they 
are judges of the thing. Br. Aſſiſe, pl. 397. cites 26 H. 6.— It is in the cate of the count, 
or Earl of Leiceſter v. Heydon, and ſo ſeems miſprinted. | 


[7. But it is erroneous. 21 E. 4. 60. b. Com. 394. b.] * aſſiſe, 
118 {lis 

ti f appeared, and after in de retraxit, and then the juſtices of afſiſe recorded an agreement betæau- ; them in 
nature of a fins, and by the beſt opinion it is void, and coram non judice, and ſhall not be executed, 
by reaſon that »9 or:g1nal was pending, but was d:termined before by the retraxit 3 and fo ice, that judg- 
went, where there is no original, is void by this opinion. Br. Judgment, pl. 114. cites 32 Atl 17. 
and tee 26 H. 6. where it was held, that it was error, and “not void. But quære mde ; for 
w.thout original they have no commiſſion to hold plea, and then they are not judę es of this cauſe ; 


and of this opinion was Bromley. Ch. I. H. 2. M. r. Ibid, * For they are judges of this 
cauſe, and therefore nut tiel pecord of writ of covenant, upon wich ſuch fine was levied is no 
plea» Ibid, pl. 130. cites 26 H. 6. +[ 2 3 2] 


(F. 3) Upon what Writ.} 


[8. In ancient times fines were levied upon actions mixt with the * They are 
now 


thought te 
be againſt the height and force of a fine. 2 Inſt. 514, * Orig. (pertonat. 


* 3 | [o. But 


232 Fine. 
[9. But at thas day ſuch fines are not good; but only ſuch fines 


as are levied upon writ of covenant or upon ations in lt or realty, 


Co. R. on [to. A fine may be levied of an aunuity upon writ of annuity, 
Fines, 10. 18 E. 4. 22. 11 II. 4. 68. b. 20 H. 6. 3. Contra admitted. 44 


E. 3. 37, 38.] ” „ : 
[11. A fine may be levicd upon a writ af right patent, 19 E. 
CH Þ. 21 E. 4. 5] 
ol tuch [ 12. Fine may be [upon a] writ of rg 
uit a fine ces. 19 E. 4. 8. b. 18 E. 4. 22. 21 E. 
may be le- A | : i 
ved of rom 33· 21 AT x. 20 Aſſ. 1. 24 E. 3. 29. b.] 
OF /-r4:1ce5, Kc. But not of land. Denſh. R. on Fines, 16. — 0D. 179. b. pl. 4%. Paſch. 2 Eliz. 
Bruce v. Bonet. Bendl. 116. S. C. See a precedent there. 


If antient 13. A fine has been levied in a quare impedit. 18 E. 4. 22. 19 
time, in | : 555 

e E. 4. 8. b. of the advowſon.] 
à fine might have been levied of an advow ſon; 
perſonal actian, but in the time of K. Henry 3, fines were often levied in ſuch perſonal 


b 2 Inſt. 514. 


of enffoms aud ſerdi- 


1 ni a 


Actions. Co. R. on Fines 10. 


* 
ere [14, So in a rooms charts. P18 E 1 E. 4. 4 b. 
uus 614 b. of the land. 42 E. 3. 5. 12 H. 4. 12.) | 


wually levied upon a writ of <wworrantia chartæ, as now they are upon a 205% feen irt. Co. R. on 
"Pf - — ? » Si 2 1 = bw, 7 Ann . 1 oo * 1 1 » — 
Fizes 1c —Wett': Symb. ſ. 23. cites 15 E. 4. 22.— [And to it ſeems it ſhould be here, | 


Pa writ of [ 15. So in a rationabililus diviſis. 19 E. 4. 4. b. 29 E. 3. 3. 
ruft nabti lH, E * 1 
Kei ifa b 25 6. 20 H. 6. 3. TE: + 14 b.] | 

[ 6::ed by the dividers 1% en of the parties: in confideration thercof 


ff ſcary, or ctler thins be allotted 
3 - . * os = „ 7 7 ? Ls : * 1 * * 18 177 
tie 1d party m:y Y a fine of an anrmuai Net ig Toe ctber for the 1aid Plicat /, a! i this ane 


is 206d enovgh, and receiveable; Co. R. on Fines 10. cites 20 II. b. 3. a. but the book ſec; 
mil-cited, | 
Err x [15, 8 in vl of darrein preſentment. 21 4. b. of the 
en Fings 11. 1. 3-] 
Cites 31 E. z. and Br. Fines, pl.“ go. 
[17. In a franchiſe upon a writ of right patent by protetation in 
nature if a covenant, a fine cannot be levied; for the proteſtation 
cannot change the plea real into the perſonalty. The fame Jaw is 
of ſuch fines in ancient demſne. 44 E. 3. 38. 
(18. A fine may be levied in an afſjſe. 16 E. 3. 19 E. 3. Abbe 
13. adjudged, ] * 
19. So in a præcipe quod red lat. Abbe 13. per Thorp.) 
20. A fine 1b rel dſe may be levied in writ of dower. 18 E. 


3. 12. 2G E. 3. 40. b.] 


* This ſeems miſprinted. 


2331 
Co. R. on 
Fines 10. 

4 _ . 
* Fol. 15 defendant may grant, that he holds of the conulor, and render his 
eiiie to the grantee. 12 E. 3. 60.] | : 
. P Co. 22. In a * writ of meſne, warrantia chariæ, quem redditum reddit, 
R. on Fires Her guæ ſervitia, quid juris clamat, a fine may be levicd of lands 


* 


„es 20 compriſed within the writ; and yet no land is demanded, or {hall 


H. 6. 3. 4. i he ; ; n b 5 
. F. 5. be recovered in them. But as Statham faid, I in ail writs where 


[ [21] 22. A fine may be levied in a gud juris clamat. As the 


bt 
. 3. 18. b. 


but at this day, ſuch fine is not receivable, becauſe 


land 


Quere 
ſeeing 


ON 


the 
r his 


Ait, 
lands 
{hall 
here 


land 


land is demanded, 
be levied of the land comprized within the writ. 


Fine. 


F ines IO. 


10 898 , 
Statham and 15 E. 4. 22. a. 


actions, where land is zo: demand: dt, u, 1 


tions a fine may be levied. Co. R. on Fines 10. 


57 upon other writ, that charges lard, a fine may Rep, 
Co. R. on cites for 


233 


39. 


this, 5 E. . 
tit. Fines, 


23. fine may be levied, and acknowledged in B. R. when the 


record is there by error, but not upon 


there. 


24. A fine ſhall be levied in the court of ancient demeſne upon a 
petty writ of right-cliſe; but not upon plant ; and becaule it is no 
court of record. 

25. In attaint upon writ of ayel a fine may be levied. 


Denſh. R. of Vines 3. 


Denth. R. of Fines 3. 


on Fines 10. - : 
26. $4 in a quod permittat if a way, a fine may be levied of it. S. p. and 

yet no Pre. 
cipe lies of 


Co. R. on Fines 10. 


original to be commenced 


Co. R. 


27. A fine may be levied on a writ of right-cloſe, or in any real 


ance of the covenants. 
of Hunt v. Bourne. 


to the writ. 


action, but not in an original or per/cnal action; and a common writ 
of covenant, on which a tine 1s levied, 1s not a perſonal, but a real 
action; for though it is to have damages for a breach of covenant, 
as in perſonal actions, yet it is to have an execution and per form- 
1 Sals.-340.-Hill. 1 Annæ, B. R. in caſe 


(F. 4) Levied by whom, and to whom. Strangers 
| Take by it, who. 


1. Where a fine is levied bettucen A. dh B. by which A. acknows- 


ledges to B. and B. renders to A. to hold ts him and E. his wife, and 
the heirs of their bodies, &c. there E. has not any eſtate; for ihe is 
only in the habendum, and is no party to the writ ob covenant. Br. 


Fine, pl. 61. cites 24 E. 3. 28. 


2. $9 a writ of covenant «vas between A. and B. and after A. ac- 


not named in the writ. See Br. Fines, pl. 108. and 


H. 8. and 7 E. 3. 64. and Fitzh. Tit. Sci. Fa. 136. 


A 


knowledged the tenements to be the right of B. and then B. grante 
and rendered to A. for life, remainder to IIA. His wife for life, the remain- 
der to A. and his heirs. This is not good, becaule the feme was 


114. cites 30 


2. Fine ſur conuſance de droit come ceo, Sc. cannot be levied to 


du, &c. it may. 


4 


any perſon that is not party to the writ of covenant, neither can the 
grant and render of the land, &c. be immediately, in primo gradu, 

to any that is not party to the writ, but immediately or in 249 gra- 
For example, if a writ of covenant be brought 
by A. againſt B. of the manor of D. and B. levies a fine to A. come 
ceo; A. may grant and render the ſame to B. for life, or in tail, the 
remainder to F. in fee; for albeit the writ of covenant be inter A, 
querent” and B. deforc', ſo as F. is a meer ſtranger to the writ, yet 
ſeeing he takes it by way of remainder, depending upon the ęſtate war- 

| T 


rantcd 


bh. 19 E. 4. 2. 21 E. 4. 4. b. 32 E 3. ſcire facias. 100.1 in all 
ve chu ged, a fine cannot be levied. 


1 


But in per ſonal ac- 


it. Dew: 
on Fines 
I 1. Cites 2 
E. 3. 13. 


It is not 
void but 
voidable by 
L 


| bu = 
Nep. Þ * 


Sor. 


cite by 


Coke as ade 


| udged. 


Trin. 27 
Eliz. C. B. 
in caſe of 

Owen v. 
Morgan. 


Co. R. on 
Fines 9. 
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7 of 2 * e 
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It. Cites 


precipe be 
bi ous lit 
agu, 4 te- 
nan! for lit, 


and win bi; 


Fine. 


ranted by the finegit hath been allowed in our books, and hath been 
compared to a deed indented between A. and B. whereby A. doth 
give lands to B. To have and to hold to * B. for life, or in tail, the 
remainder to C. (who is a ſtranger to the deed) in fee. 2 Inſt. 514. 
4. Where the 18 E. 1. De modo levandi fines, ſays, that the 
order of law does not ſuffer that the final accord be levied in the 
king's court, without writ original, Sc. It does not ſay, without 
writ original between the parties, but generally; and therefore a 
fine may be levied by a + vouchee to the demandant, or by the de- 
mandant to hin ; and fo likewiſe by tenant by reſceit to the demandant 
or by the demandant to him; and yet they are not parties to the 
writ. 2 Inſt. 514. | | | | 
d: fault, he in reverfion is received ; he in reverſion may levy a fine to the demandant 


of this reverſion, and yet no writ 15s pending between them. Co. R. on Fines rr. cites 18 E. 2. 
$2. 21 E. 3, 5.— The words being the affirmative do not reſtrain them. 2 Inſt. 515. 


Salk. 340. 
S. * Hill. 
1 Anne. 


B. R. 


(F. 5) Take. Who ſhall take by the Limita- 
tions. | 

1. In Scire facias, theſe words procreavit vel hæredibus pro- 

creatis, ſhall ſerve as well thoſe, which ſhall be born after the gift, 


as thoſe which were at the time of the fine. Br. Fines, pl. 61. cites 
24 E. 3. 28. DES — 


(G) Coyenant. 


ſr. A Fine may be levied of an annuity upon writ of covenant. 
.nl 


2. A fine cannot be levied upon a bill of covenant. 44 E. 3. 38.) 


[3. A fine may be levied in writ of covenant, 29 E. 3. 31. b. 
16 E. 3. 19 E. 3. Abbe 13.) 5 55 
4. A fine ſur conceſſit was levied of lands in ancient demeſne in the 
court of ancient demeſne, In ejectment it was found by verdict, that 
upon writs of right-cl:ſe, fines have been time out of mind levied 


and leviable in the ſame court; and upon ſetting forth the fine, it 


appeared to be levied in placito conventionis ſecundum conſuetudinem 
manerii come ces que il ad de ſon done, with warranty. It was reſolved, 


that the fine found in this caſe is good, notwithſtanding that the 


cuſtom is found to levy fines founded upon writ of right-cloſe, and that 
the fine levied is in placito conventionis inter eos, &c. For it is 
found to be ſecundum conſuetudinem Cur. and there is not any in- 
conſiſtency between writ of right-cloſe and this action of covenant ; 
for the action of covenant is not perſonal in this caſe, but real, 2 
teneat conventionem, &c. and not for damages for breach of covenant. 
Lutw. 781. Hunt v. Bourn and al. 5 = 
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: Fine, 1234 


2 


(H) How it ſhall be [exprefed in the Writ of Co- 


venant. | 


[Is [ F it be of a rent-ſeck, charge, or ſervice, it ought to be put 
in the writ of covenant, 20% is tenant of the land. 19 E. 
4. 3. Becaule otherwiſe it cannot be known againſt whom to bring 
the quid juris clamat, or quem redditum. ] 

2. If it be of rent m_ the writ ſhall be, ſo much of rent, with 
the appurtenances in D. and of rent-charge ſo much of rent iſſuing out 
of the land in D. 21 E. 4. 61. b.] | 

[3. If a man grants by fine a reverſion, the writ ſhall be guad 
teneat conventionem of the land, &c. 19 E. 4. 9.] | 

4. Where the fine is levied of rent and other ſervices, as homage 
and fealty, the covenant mentions only the rent. 19 E. 4. 8.] | 


(I) Render. [ How the Writ ſhall be.] [ 235 ] 
Cr. W HERE the convſance is of land, and a render of common 


out of it the writ ſhall be que teneat conventionem of the - 
land, &c. 19 E. 4. 9.) 988 


(K) Fine at Common Law. What Perſon may 


levy a Fine. 


[I. I F an infant levies a fine, he may reverſe it during his nonage 


 ® 17.6. 3- $3 79- 17 Alb 17.] _ | 
[2. But if he does nat reverſe it during his nonage, this ſhall bind Rat where 


him perpetually ; becauſe he ought to be fried by inſpection, which the ai 


cannot be now, being of full age. 17 E. 3. 53. 79. 17 Ai. 17.] #77, 


- f th it the 
con. was within age, the commiſſioners were fined, but the fine ſtood. 12 Rep. 122. cites it as the 
caſe of Cavendiſh v. Worſeley, and Lanter and aL-——Roll. R. 115. 32 Rep. 121. Ann Hungatec's 
caſe. 


3. Note, that every one who have power to implead, and to be im- 
pleaded, may levy a fine. He, againſt whom præcipe quod reddat lies, 
may levy a fine, and every one that may levy a fine at common law, 
may levy a fine by this ſtatute, Denth. R. 11. upon 4 H. 7. 24. 
Cites 8 E. 2. ED. En. | 

4. The king, and all perſons, who may lawfully grant by deed, may Denth. R. 
be cognizors, or levy a fine. Wood's ſoft. 241. „ 
fine was levied by the king, viz. K. James the firſt, and was held to be good. 5 N 32. 


5. Civil corporations, as mayor and commonalty, may levy a fine of 
land belonging to their body: but biſhops, deans, and chapters, pre- 
bendaries, parſons, vicars, heads and fellows of colleges, are reſtrained 
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Nine. 
by ſtatutes from levying of fines of their inheritances to bind their 
gaccellors, Wood's Inſt. 241. . 

[ dee (D. 10) J 


(L) Of what Thing it may by levied. Of what 


— — 
Fol. 16. 


A. may 


grant and 


render to | 
B. a rw cnt fte { me manor, contained in the fine, but wt vid of ny other land; nitber 


grant and render be of any th:np. cc. leu ie the 


Thing a Man may levy the Fine upon the Writ, 
[ and of what a Render may bo]. | 


[I. IF the deforceant acknowledges all his right to be to the 

plaintiff, for which conutance he grants aud renders 208. 
rent de novo; this.is a good grant, 19 E. 4. 2. b. For it is com- 
prehended by implication in the covenant, 16 E. 3. 19 E. 3. Abbe 
a. 3 8.5 48. b. 60. b. 
19 E. 4. 8. adjudged.] | 

[2. Cs it he, for ſuch conuſance, grants and renders to the defen- 
dant the land for life, it is good. 19 E. 4. 2. b.] 

[Z. So he may render a commen out of the land. 19 E. 4. 9. 21 E. 
4. 61. b. Or / nonq load w379, to take upon the fame land. For 
this, which is compretonded within the covenant, exprejsly, or by im- 
plication, will paſs by the fine. 19 E. 4. 2. b. 21 E. 4. 61. b.] 

[4. In rorit of cuſtams and ſervices, if the lord releaſes all his right 
by fine, and the tenant grants 19 him 20 5s. rent, it is good. 19 E. 4. 
[5. If the writ and conuſance be of the manor of D. and the other 
renders the manor tg S. this is void; becauſe it is not comprehended 


within the original. 21 E. 4. 4. b.] 


6. In affije if darrien preſentment, plaintiff ach notoledges the right 
of the patronage to the patron, parſon, and ordinary, who render an 
arnuity out of the ſame church to the plaintiff; this is good. For th 
parſon is not charged, but the land. 21 E. 4. 61. 2 R. 3. 5. b.] 

[7. In à rationabilibus diviſis, a render may be of a Free-fiſbery, 
in his ſeveral fiſhery. 21 E. 4. 4. b.] | 8 

[8. Ss, in this writ, a render f an annuity is good. 21 E. 4. 
62. b.] | | | 


[9. So in the ſaid writ of piſchary, defendant renders an annuity 


to the plaintiff. 2 E. 4. 62. b. 2 R. 3. 5. | 

[10. If the fine be of a manor, defendant may render to find ca- 
pellanum divina celebrantem in another manor. 2 R. 3. 5. b. 
(Quere).] 

[11. It conuſor achn:5wledges the third part of a manor to be the 
_ of the conuſce, he cannot render all the manor. Contra 42 

3. 12. 

a 4 n acquittal may be acknowledged by fine in writ of mejne. 
46 E. 3. 31. 49 E. 3.8. b.] | 8 EE 

C12. If the writ be sf certain land, yet a render may be of a rent 
ef of this and other land. Time of E. 2. 75 b. admitted, and note.) 
can the 


land, &c. contained in the writ, or of anther 
natures 


go 
the 
it is 
lain, 


[2 


other 


is. 
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pel againſt him, and all claiming under him. 


Fine. 236 
nature, and neither iſſuing out of, nor incident to the lad, &c, contained in dhe original. 
2 Inſt. 514. | 


[14. If the writ be . in D. and the fine is levied of 
tenements in S. this is void. For the writ does not warrant it. 19 
E. 4. 9. 7. b. 3. 

[15. So if it be Jevied of land in D. where I ave nothing there, 
the fine is void. 19 E. 4. 4. 

16. So, if it be of meadow, where I Lade not any, it is void. 1 
E. 4. 4. It ſeems nothing can be granted immediately, by fine, unleſs 
it be upon a render which is not immediate if it was not in eſſe, at 
the time of the writ of covenant ſued. Dubitatur 19 E. 4. 7. b.] 

17. A rent de nod cannot be granted by fine. Dubitatur 19 E. As con- 
4+ 7. b. (Quere) if it may, how the covenant ſhall be: for if the crnds the 
covenant may be of the land, it ſeems that [a man] may levy a fine whereof 
of any thing out of the land. It is a ſure courſe, firſt to grant the rent, _ _ is 
and after to levy the fine of it. 19 E. 4. 3. Contra 21 E. 3. 44. b. „ 
It ſecms in the other caſe, if the writ he þ rought of a rent, where known, 
there is not any ſuch, and he acknowledges it by fine, it 20. 11 be eftop- that in caſe 


of a fine, 

fur grant and 
render, which contains a double fine; there is a great divert, between the fine ſur cenaſans de droit 
come cc, & c. for that muſt he levied of the | land, &c. in the 01 ii val; but the grant and render may 

be of another thing, than is expreſſed in the original As bring s a Writ of covenant ag ainſt 


B. for the manor of D.— B. cannot levy a fine to A. of a rent to be 1 ng out of the manor of D. 


but li muſt levy the fine of the manor of D. according to £88 writ, and his Covenant therein ex- 
preſſed. 2 Inlt. 514. 


[18. If the writ be of 20 acres, and the ſou 40 acres, it is not“ As to 20. 
good of * 20, 21 E. 4. 4. b. 61. For it is not in the writ. So, if W 
the writ be of land, and the coniſance of paſture, meadrw or ru; charged. 
it is not good, nor e contra; for it 1s f other nature, and not con- 21 E. 4. br, 
tained in the writ. 21 E. 4. 61. b.] as by Vigot. 

[19. If the covenant be of land, he may grant the reverſion by the 
hae. 21 Ke 8 

[20. It the covenant be of re nt, yet the fine may be levied of the A concord 
other ſeruices, as bamage and fealty. 19 E.4.8.] ary er of 
thing than is contained in the gurt: of covenant, and not of a foreign thing, if it be not conf. fen,; AS in 
a writ of land; rent, common, &.. may be rendered iſſuing out of it. 18 Ed. 4. 22. Weſt's Symb. 
S. 30. 


21. Upon a covenant of a manor, a rent may be reſerved by the [ 237 ] 


Re, 


„ *. writ be of a rent with ihe appurtenances: the conu- 
ſance may be M an annuity. 21 E. 4. 60, The prior of Bingham 
and Merton's cafe adjudged. ] 

23. The writ may be of 4 nt, and the conuſance may be of rent, 


24 $6.4 At b. ] 

24. Lo might anciently exchange by ae, 16 E. 3. 19 E. 3. 

bbe 13. 

25. Upon a writ of covenant one acre, a fine hath been levied 
of it, and further, by a proterea in the ſame fine, a manor bath been 
conteyrd, and the fine received. Denſh. R. on Fines 16. 


[See (O) pl. 16, &c. 
. (M) In 


Fre N G Nn 1 DIE oy er _= * 4 
L * * * . as L hd . n 70 r . 
. 1 n r 1 . n 
l E 6 } 4 * 


+ 
q 


(A. + On 


237 Fine, 


NM) In what Cafe a Feme Covert ſhall be examined. 


Den- Re [i. TE a fine ſur conuſance de droit be levied to a baron, and 


4 8 1 feme rendering rent; the feme ſhall be examined, becauſe 
ſhe is to be charged with the rent. 46 E. 3. 15. b.) 

S. P. Br. 2. If A. acknowledges to B. and B. grants and renders to A. 

Exam and his feme for life, to Fall of A. by the ſervices of 10 s. per ann. 


tion, pl. 29. . 1 R : 
cites 24 Oc. and doing for him to the chief lord, the ſervices due, &c. though 


E. . 4-30 the feme ſhall be charged of the ſervices, yet ſhe ſhall not be ex- 
—4 bie, amined. 1 E. 3. 5. | 
pl. 63. cites 24 E. 3. 62. * It ſeems it ſhould be (B) | 
3. If a fine upon grant and render be made to the baron and feme, 
ſhe thall not be examined. 8 H. 4. 8. b. (It ſeems it is intended 
as the principal caſe there was) that here was not any conuſance by 
baron and feme, but only a grant and render by the other.] 
Br. Fines, [4. If A. render certain land to the baron and feme in tail, to hold 
pl. 63. cites by certain rent, the feme fhall not be examined, becauſe the hath 
24 E. 3. 62. not diſmiſſed herſelf of any right. 24 E. 3. 30. aqudged.] 
[5. If a fine upon relegſe be levied to the baron and feme, ſhe ſhal} 
not be examined, becauſe the fine is not eſtoppel, but for her ad- 
vantage. 3 H. 6. 42. Quere.] : 5 
„This (6. Ss if tine ſur conuſance de droit come ceo, be levied to the ha- 
ſeems miſ- ron and feme; for this ſhall not eſtopp the feme to claim other eſ- 
taken, for tate. Contra 4 H. 6.42. TS IE ©. 4. b.] 


H. 6. 42. 
2 pl. 12.—and S, C. is cited Br. Examination, pl. 4. but ſays, that it is ſaid elſewhere, that ſhe ſhall 


not be examined, where ſhe tikes, but where the departs by fine; and, that where ſhe is not ex- 
amined, ſhe null not be eſtopped after to claim a greater eſtate. Br. Fines, pl. 51. cites 
S. C. that the feme, who took eſtate for life, was examined, if it was her will to have that eſtate, 
and no other; and Brooke ſays that by this it ſeems, the feme, who took the eſtate, ſhall be 


Aer ped te claim a better eftate. 


Br. fitop- [7. If upon a warranty of charters a fine ſur conuſance de droit 
1 e come ceo, which they have of this gift, he levied to the baron and 
f  feme, to have to them, and to the heirs of the baron ; the feme ſhall 
not be examined, and therefore the eſtate of the feme ſhall not be 

changed by it. 21 E. 3. 32. b.] 
[8. In guid juris clamat againſt baron and feme, if the defendants 


7 It ſhould be E. (;.) 


come into court, and grant that they hold of the conuſor, and furrender 


their eflate to the grantee, the feme ſhall be examined. 21 E. 


| 3. 60. ] | 
. If baron and feme render land by fine to another, the feme 
Svied 0 . - ö o 

3 ſhall be examined. 25 E. 3. 44. b. adjudged. ] | 

/ſpand and wife, and the buſb md and wif: gront and render the land, there the wife ſhall be examined, 
* 4nd the examination muſt ever be upon the writ ; and therefore a baron and feme, upon a fine 
J-vitd to them of Lind, cann4 grant and rend.r a rent out of the land, becauſe that rent is not contained 1a 
2 Inſt. 515.—Co. R. on Fines, 8.— Br. Fines, pl. 27. cites 46 E. 3. 15. per 


the Writ. 

Finch. Lbid. pl. 39. 

r | 

See the 10. 18 E. 1. flat. 4. ,. 7. A feme cevert muſt be examined by four 


notes at ofthe juſtices of C. B. and if ſhe conſent not, the fine cannot be levied. 
6 


Citi: ſect. 


11. In 


%* 


Fine, 2 38 
11. In every caſe, where the feme ſhall make any e/tate by the fine, 
or depart from any intereſt, ſhe ſhall be examined. Denſh. R. of 
Fines, 13. 
12. The Court have no authority to examine the feme, but where 
fhe is named in the writ, upon which the fine is to be levied. And in 
ancient books, the Court would not examine the feme, but 4 fuch 
things, which were contained within the writ. Denſh. R. on 
Fines, 13. | | 
13. A fine was levied ſur conuſance de droit to the baron and feme, 
and to the heirs of the baron to hold of the chief lord; and the feme 
Was examined upon this render, and ſo bound. Denſh. R. on Fines, 
14. cites 11 E. 3. | | 
14. Where ſhe is nat examined, ſhe ſhall not be efopped from 
claiming a greater eſtate, Br. Fines, pl. 7. cites 9 H. 6. 42. 


See (F) pl. 1,2. ] 


(M. 2) Grant and Render, upon what F ine. 


1. The fine ſur grant and render cannot be levied upon a fine ex- 


_ eeutery; and therefore, if a man levies a fine ſur conuſance de droit 


tantum to J. S. he cannot grant and render the lands back to 


the conuſor, becauſe the conuſee has nothing in the lands till exe- 


cution ſued, and a man cannot grant that which he hath nat, Co. R. 
on Fines, 8. 

2. One would have drawn a fine fur conuſance de droit tantum, Pu upon a 
and that the conuſee ſhould grant and render a robe annually for life fe 2 
to the conuſor, with clauſe of diſtreſs; and ſuch render was not re- g e 
ceived, becauſe the conuſee cannot charge that which he hath nat. nuſance de 
Co. R. on Fines, 8. cites Hill. 7. 3. Fol. 14. | droit come 


6 2, Tc. 
er a fine /r rel-aſe or a fine ſur ſurrender, grant and render may be made; for thoſe fines are im. 
mediately executed, and therefore the conuſee may well grant and render. Co. R. on Fines, 3 
Cites 24 E. 3. fol. 36. 8 


3. Quzre, if one may render upon a fine ſur releaſe, which ſhall 
enure by way of extinguijhment ; for the conuſee takes nothing. Co. 
R. on Fines, 8. Marg. cites 2 H. 5. 2. 


(N) Who may Grant and Render. 


18 I F A. brings writ of covenant againſt B. B. without any co- 


nuſance by A. may grant and render the land to A. 8 H. 4. 
8. admitted good, and 11. ſo held. (But it ſeems that B. ought to 
be tenant of the land, otherwiſe it is not good.) But. fo. 12. per 


Markham it is faid, that it is not neceſlary. ] 


(N. 2) Reader 


Fine, 


(NJ. 2) Render to whom and how, Strangers, &c. 


| Note, that 1. If two levy a fine, the grant and render may be ?9 a of them. 


er er #4 . 
EL 2 Inft. 514. cites 24 E. 3. 35. As if baron ane eme levy a fine 
0 Jo S. he may grant and render a the bar ny 0 nd t5 hts heirs for 


. % ever. Co. R. on Fines, 8. cites 24 E. 3. tit. Fines 61. 66. 
EK 0.45 12 


ramped in the fine, hut a remainder may be limited to one, by the fine, though he be not named in 
the przcipe. Weſt's Symb. f. 145. 


[ 239 ] 2. Sc if the baron and feme acknowledge by fine, the conuſee 
may grant and render parcel to te baron cnly, and the other parcel 10 
hin ard 2 his feine. Co. R. ol Þ ines, 8. cites 17 E. 3. 31. 12 E. 
3 35. Tit. Fines, 61. 
3. A. and XI. his wife levied a fine to J. S. and J. N. of the ma- 
nor of D. &c. come cco &c. and they grant and render to A. and 
M. for their lives, t. ne rema inder of ane 3 22 rt to the eldejt daughter, , 
of . N and M. in tail, remainder 7: the ri. ht beirs of A; the remainder 7 
of qnother 34 part tot Ye ſec 14 dat ohter Gf FA. in tail, remainder as b 
above; re nainder of another 3d part reſiduc, nh Ja aneh ter in tail, I 
the remainder in fee as above. (Qiod Noa Br. Fines, pl. E 
q 
11 


11 1. cites 18 H. 7. and Brooke ſays , that he ſaw and read the 


faid F inc. | | 
2 =”, 4. In a fine fur grant and render none can take the firſt 
nn eſtate upon the render, but ſome of the cogniſors; but rcver- 


ſavs, that 
he takes Jeon or remainders any ftranger may take: for it A. acknow- 


this caſe to ledges a ſine to B. and B. * renders to the ſaid A. habendum 


be mi [rC- e and the hoe het : | 
own 28 7 br et E. HWAGFI ef ilSy A rae Ears of tneir bodies, &C. by this 111 12 IG 
5 Malt bs E. can have no eſtate, becauſe ſhe is not named in the writ, iN 
no taking Weſt's Symb, ſ. 3% Cites 24 E. 3.27. 30 H. 8. Br. Fines, 108. ms 
a7 Tie ine 7 < 
mediate Ed. 5. 63. by | 
ate by the grant and reager, but by } was who was party to the conuſance ; but in remainder a Der 
ranger mar taxe, as by a caſe put there for example p! any appears, and ſo are the books in 42 
E. 3. 2. 216 E. 3. Br. tit. Fines, 3. 7 E. 3. 5 Eitates, pl. 23. cites 24 E. ze 25. . | 
| | WH 
155 3 5. A. levied a fire to B. and C. and to the heirs of B. who grant ten 
INES, 108. , a ; . IF. . 1 | | 
| Hr and render ta A. and M. his wiſe. Though 72. was neither party [ 
9 4% * * 
contra. - fo the writ nor to the cont ance, and though it appears by the ſame re- tt 
cord, that ſhe was a ſtranger and not party, yet the grant and render 1 E 
to her was nat void, but voidahle by error. 3 Rep. 5. cited there | 
by the reporter as adjudge ky" Trin. 27 Eliz. in C. B. in caſe of a 
Obren V. Morgan. ; bein 
1 [ 
L See (F. 4)] and 1 
ceived 
ihe 
Co. R 
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(O) How being it may be received. 


ſi. PAROMN and fee may grant and releaſe without warranty Candith. 
| in the fine. 44 E. 3. 36. b.] would have 
Urawn a 
fine in this manner, the baron and feme granted md rendered al! which they bad in the tenements com- 
prifed in the writ, n term of their lives to I. S. to haue and t9 bald to him and to his hears for e „ and 
it Wes 10% received by the court. Then they granted and releaſed what they had for term of their 2 
tives to the fame J. S. and to his heirs for ever; and tliis was accepted without warranty, 44 E. 
3. 36. pl. 27. Sir Giles Daubeny's caſe. | 


(2. It baron and feme acknowledge their right to another by fine mon and 
and releaſe, and the feme only obliges her and her heirs to warranty, teme join 
It is good. ST. 23. bo in a fine 
ED het 3: 5 ſur conceſ- 
ft with warranty. The baron dies. Covenant on the warranty lie: again the femes Lev. 


3201 
f 5 391.4 
Mich. 2 2 Car. 2. B. R. Wotton v. Hale. 2 Saund. 180. $5 


[3. If baron and feme levy fine ( land wheredf they are ſeiſed in 42 E. 3. pl. 
right of the feme) come ceo, Sc. this ſhall not be received with war- _— __ 
ranty by them and the heirs of the baron; but ſhall be [received], 3 = 
being warranted by them and the heirs of the feme. 42 E. 3. 14. E. z. 13. 
It ſeems the reaſon is, becauſe it 1s the inheritance of the feme. 


Baron and feme may levy a tine, fur conufance de droit come ceo hr. Fines, 


x 8 . : 
que il ad, &c. to A. and A. may render * to the baron in fee, and this 3 2 E 
ſhall be received. 24 E. 3. 34.] | 4.77 


[4. Baron and feme cannot acknowledge certain land to be the 
right of A. as that which he has of their gift, a alſo releaſe all their Fol. 18. 
+ right to the conuſee; for they cannot do both in one fine, 28 E, end 


I ] Denſh. R. 
3. 9 2 f a. L 

; 5 . : of Fines 6. 
cite 27 E. Jo contra, that a fine /ur conuſ an; de doi: & ja releaſe may be in one and the ſame fine, 
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nd there may be in one fine /ur cont inc e, Dc. come co, Dc. grant and ſur releafc ; and the conuſee 
by the ſame fine, may render t the can. So at this day, two or three ſorts of fines are in one. 


Denih. R. of Fines 6. rig. (Pai tes fines.) ＋ 
e 240 


ſ5. Fme levied of a manor, except 4 acres, and of the 4 acres alſe Br. Fines, 
when certain monies are levied, for which the ſame are now in ex- PE 19. S. C. 
tent, was received. 44 E. 3. 21. b.] A 

6. A man may acknowledge the tenements contained in the writ 
ta be to the conuſee to have in taile, and ſhall not acknowledge the right, 
f E. 3. 01] | | 

[7. In a fine, a man cannot acknavledge the right of a conuſee, 
and after grant it to him in taile. For the conuſance is of a fee, 
being of the right. 1 E. 3. 4. b. a. b.] 

8 D f : 
[8. In a fine, a man hall acknowledge the right ts be only in one, Co. R. on 
. 25 ' 5 2 Fines, 9. 

and not in more of the conuſces. Contra 17 E. 3. 9. b.] 1 
ceived to two ant their Heis, it hall ſtand. g Rep. 38. b. Tey's caſe. And in caſe of a fine 1:54 
by the king, the juſtices will nat refule a fine © ſever 2, and their hair, for the benefit of the King. 
Co. R. on Fines, 9. cites 33 H. 6. 52. 7. H. 4. 7. 
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240 Fine. 


But if — ſg. A fine my upon condition, ſhall not be reſceived. 44 E. 
CE: Dea | ; , 

ſhall 1 3+ 22+ 5 Rep. 38. b. Tey's caſe. ] | 

5 Rep. 38. b. Tey's caſe. A fine l to one i tail upon condition with remainder, is holden 
to be good. 27 H. S. 24. Plowd. 34. b. 24 Ed. 3. 62. Contra per Priſot. 23 H. S. 52. and 44 Ed. 
3. 22. Bit a fine with a re-entry was ejected, 44 Ed. 3. 22. Welt's Symh. \ 30.—Sce 5 5 — 
Br. Fines. pl. 20. S. C.— Fit zh. Fines, pl. 15. 33 H. 6. 52.—Co. R. on Fines, 5. Br. 
cites 28 H. 8. 24. 

A fine was levied of land in tail, upon condition to carry the ſtardurd of the conufr, and for default 
thereof re e. N. And per Fitzh. J. the remainder is good, and 1s 1n the grantee pre- 
fently before the condition broken or never; for if the remainder be not good at firſt, it never 
ſhail be good. And per Montague Seri. contra and Fitzh. after Coubted. Br. Done, &c. pl. 3. 
cites 27 H. 8. 24. 

A clauſe of re-e::r y cannot be in a fine. Weſt. Symb. ſ. 145. 


J. Covenant to levy a fine, the writ was guad teneat conventio- 
nem of 120 and 10 acres of land; and Herle would not accept the 
fine upon ſuch form of writ. But per Shad. the writ ſhall not a- 
bate without challenge of the party. But per Herle we will not 
abate the writ, but we will ſuffer the writ to lie in peace. Br. 


Office del, &c. pl. 22. cites 7 E. 3. 39. and Fitzh. Office de court, 


IT. Baron and feme tendered to grant the reverſion by fine ſor 
their lives, which reverſion they had in tail, and becauſe it was no- 
tified to the court, therefore the juſtices refuſed to accept the fine. 
Br. Fines, pl. 80. cites 29 Aſſ. 34. | 

III. In quare impedit, a fine was levied of the advouſen by F. N. 
to the abbot of B. who granted to the ſaid F. N. that he and his heirs 
at every avoidance ſhould name a clerk to the abbit and his ſucceſſors, 
and that he ſhould preſent him to the biſhop; and it was admitted a 
good fine. Quod nota, the form of this ancient fine, and was 
tempore H. 3. Br. Fines, pl. 42. cites 14 H. 4. 10. 

IV. A fine ſur grant and render is executory, and therefore the 
law preſuppoſes, that he who renders is ſeiſed; yet if the other, at 
the time of the fine levied, be ſeiſed, the fine is good and executed 
preſently ; and therefore the court will receive this conuſance de 
droit only, and that the conuſee by the ſame fine renders to the co- 


nufor the ſame land, that he who ſurrendered by the conuſance ſhall 


have nothing in the land, nor can the conutee in this caſe grant 
rent to the conuſor by the ſame fine, &c. Denſh. R. of Fines, 6. 

[ 241 ] V. And a fine ſur conuſance de droit come ceo, &c. the conulce 
by the ſame tine, renders to the conuſor the ſame land, and this is 
commonly uſed. Denſh. R. of Fines, 6. cites 8 E. 3. | 

VI. Note, a fine for the maſter and fcllows of the as, in 
Oxon, of the foundation T. White militis, civis & alderman 
don, of certain land to be amortiſed to the ſaid college, was refuſcd 
to be ingroſſed pro deſectu brevis inde direct juſticiar. de banco to paſs 
ſuch fine; ſicut fuit anno 19 H. 8. pro hujuſmodi fine pro collegio 
Cardinalis Wolſey in Oxon' in banco predict” levand'; item pro 
collegio reginæ in Cantabrigia ſimilis finis fuit reject hoc termino, 
ex cauſa præd'. D. 188. pl. 9. Mich. 2 and 3 Eliz. St. John's 
College's caſe. 1 

VII. In warrantia chartæ quod warran. unam acram, the de- 


fendant may acknowledge all his right which he hath in this acre * 
; & 


ines, 5 


ON- 


Fine. 241 


the plaintiff and the fine is well enough recejvable. Co. R. on 

Fines, 10. | | 
VIII. S/ if at this day the defendant will levy a fine of the ſame 

acre, and of one other acre, the fine is not good for the other acre 


for it is not compriſed within the original. Co. R. on Fines 10, 
sites 20 H. 6. 3. a. | 


[ See (P). ] 


[ (0. 2) Reſerved what. } 


(10. If tenant for life renders his ęſtate, he may reſerve a rent. Bu it ſeems 
Y | 7 to me in the 
29 E. 3» Te b. contra 3 . 3. 1.] caſe afore- 
aid, if the rever/iom of lte for life be granted for life, that the tenant for lift may grant the land by 
fine e grantee for life, the grantee rendering rent, becauſe it is not an abſolute ſurrender; for if the 
grantee dies, the tenant for life ſhall have the land again, as our books ſay, Co. R. on Fines 5. 
eites 7 H. 6. 13 R. 2. 29 Ail. Brook. tit. Eſtates 69. 


[II. But if fine be levied of land in fee in taile, he may 7 
ſeverat rents at ſeveral times. 44 E. 3. 22. fo received. 17 E. 3. 
48. b.] 

[12, A fine ſur conuſance de droit, which reſerves a rent, may Pl. 14. 
be received. 46 E. 3. 15. 49 E. 3. 10. Contra 17 E. 3. 24. b.] 

[13. But otherwiſe it is of a grant and render reſerving rent; be- Br. Fines, 
cauſe this fine is executory. 46 E. 3. 15. (Quære the reaſon.) 4 3 
contra 4 E. 3 $.b. 50 E. 3. 9. b. Contra 7 ] — . THAT 
7. b.] ä | | | 

[14. Upon a fine ſr connſance &c. come ces, &c. a rent cannot Pl 12. 


be reſerved, becauſe it is executed. 50 E. 3. 9. b. This reſer- 


vation is 
roid hecauſe the fine is executed; for »» »eſervation can be but on a fine executory, as ſur render. 


Wett's Symb. ſ. 30. cites 50 E. 3.9.24 E. 3. 26. 29 E. 3. 1,-Þut it may be rendered on ſuch 
nne. Br. Fines, pl. 27. cites 46 E. 3. 15. per Finch. 


(15 A. diſtreſs for a rent may be reſerved by fine. 44 . 3. 22. 
4b E. 3. 15. 29 E. 3. 7. b.] : WH 

I. In aſſiſe, the tenant held by finding certain * maſſes, Sc. and ren- * Orig. 
dering © marks rent per annum, and the lord brought writ of cuſtoms (Neiles.) 
and ſervices againſt the tenant, in which he releaſed the ſervices reſerv- 
ing the b marks, and a mark more; and awarded a good reſervation, 
which Brooke ſays ſeems not to be law. Br. Fines, pl. 78. cites 
26 All. 37. | 


II. A man made a leaſe for life; and after granted the rever/;on 


for life, the remainder in tail by fine ; the grantee for life brought 


quid juris clamat againſt tenant for lite, who would have ſurrendered 
by fine to the grantee, with reſervation of rent during the life of him 
that 2 z and this fine was rejected; and the reaſon of the 


retuſal, as I apprehend, was becauſe the eſtate of him who ſurren-. 


ered was extinct and merged in the eſtate of him in the remainder 


tor life; and then if he in the remainder dies, during the life of 
him who ſurrendered, and he in the remainder in tail enters, he 


242 | 
Mall hold it diſcharged, Co. R. on Fines 5. | | 4 
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242 | Fine, 


Ee 


I (©. 3) Rendered, what may be. | 


16. In a fine upon releaſe by baron and feme, and warranty a- 
gainft the feme a rent may be rendered to them for life of the feme, 
by the conuſee, with ditre/s, and this ſhall be received. 17 E. 3. 
| $7. #4 E. 3. 36. b. 28 E. 3. 95.] f LO 

-4 bard [17. Arent may be granted and rendered with clauſe of diftreſs, 

. v 4 29 E. 3.4, b. 1 
As, Suren and fim grand, relraſed and quit- claimed all their yiplt, which they had in the 
tenements, &c. viz. the frankten:iment, for life of the fene, to D. and & and for this grant D. ard GC. 
gran dg tbe baron and feme, for life of the ſeme, 1 rent of 30 quarters of barl-y prr annum, & c. and if the 
rent be area”, thet bey ſhall diflruin; &c. and per Wilby and Cur. the ig, net be ucknowwl dow! 
10 e in common, but to one alone, and therefore it was made accordingly. Br. Flues, pl. 64. cite; 


24 E. 3. 64. 


See (P) pl. [18. Baron and feme grant and render whatſoever they have in 
e the lands in the writ for term of their lives to the conuſee and his 
was nat re- Heirs, and not received. But if they grant and releaſe, XC. as afore- 


ceived they ſaid, it ſhall be received. 44 E. 3. 36. b.] 
granted and | 
relaaſed all which they had for their lives to the conuſee and his heirs, 


Quzre, Br. Fines, pl. 21. cites 44 E. 3. 36. 


[19. Baron and feme ſeiſed for life if the feme; he in rever/ion 
levies a fine, and grants, that after the deceaſe of the feme it ſhall re- 
main to the baron for his life rendering rent. 44 E. 3. 45. b.] 

20. Baron and ſeme acknowledge the tenements to be the right of 
T. and they releaſe and quit claim for them, and the heirs of the 
feme, to him and his heirs for ever, to hold of the chief lord, &c. 
the baron and feme, and the heirs of the feme warrant, &c. and for 
their acknowledging, releaſe, quit claim and warranty T. granted 40 5. 
rent to the baron and feme, for life, to take H the ſame tenements with 
27 of diftreſs, &c. and it is received. Br. Fines, pl. 60. cites 24 

3. 26. | | Oy 

- The baron and feme granted a meſſuage to J. &c. which 
they held for /ife of the feme, rendering to them 4 5. rent with clauſe 
of diſtreſt, and it was refuſed ; and after they granted and rendered 
as above; for which grant, J. grants back 4 5. of rent out of the 
meſſuage, &c. and it was refuſed, quære cauſam; and after the) 
granted and rendered to J. and releaſed and quit claimed to him and 
his heirs for term of the life of the feme, for which J. grants 45. &c. 
cum clauſula diſtrictionis, and it was accepted. Br. Fines, pl. 68. 
„l. | 

22. A fine was levied with a render, and the render was 01th 
warranty ; and the officers of the fine refuſed to take it, by reaſon 
of the warranty annexed, which had not been known before time ; 

but all the juſtices conceived it was good; for although it was nt 
uſual, that 6 which renders, ſhould warrant the land, becauſe he 


and fo it was received. 


takes no benefit; yet if he will warrant it, it is not to be doubted, 
but it is good enough, and the officers were commanded to receive 


the fine. Cro. E. 17. pl. 9. Paſch. 25 Eliz. C. B. Anon. 
| | | (O. 4) Done. 


Fine. 


(O. 4) Done. What Things may be done by 


Fine, and How. 


1 1. A manor may be divided by fine. Br. Fines, pl. 17. cites 43 
2. 1% 

2. If a man will, he may make a jointure by fine, thus: J. viz. 
levies a fine to A. in fee ſur cognizance de droit come ceo, &c. and 
after A. renders to F. for life, without impeachment of waſte, the re- 
mainder to B. his wife for term of her life, the remainder to J. and 

his heirs. Weſt's Symb. ſ. 30. cites 38 H. 8. Br. Fines 108. 

3. A leaſe far years may be made by a fine in this form : the leſ- 
ſee muſt acknowledge the tenements to be the right of the leſſor, 
as that, &c. and then the leſſor muſt grant the lands back again to 


the leſſee, for ſo many years as are agreed upon, reſerving a rent 


with a clauſe of diſtreſs : but this fine will not bind the iſſue in tail, 
becauſe he taketh by the fine, but giveth nothing thereby. Weſt's 
Symb. ſ. 30. cites Br. Fines 106. tempore H. 8. 36 H. 8. Br. 


Fines 118. 
5. If a „ranger, who has nothing in the lands, levies a fine to him 


in the remainder in tail dependant on eſtate for life, fur cognizance 


de droit come ceo que il ad de fon done, &c. and the cognizee by 
the ſame fine, renders to the cognifor for years, to commence at 
Mich. enſuing, and dies, and all the proclamations are made after 
his death. The tenant for life, after ſuch time as the ſaid leaſe is 
limited to begin, dies; it is adjudged a good leaſe, to bar the i ſue 
in tail for the term. Weſt's Symb. ſ. 30. cites 14 Eliz. Plowd, 
437. b. Smith v. Stapleton—which ſeems contrary to the opinion 
before. Br. Fines, 106. 118. Weſt's Symb. ſ. 30. 

6. A particular tenant, as for life, &c. cannot ſurrender his 
term to him in the reverſion, or remainder, by fine; but he may 
ow and releaſe it to him by fine. Weſt's Symb. ſ. 30. cites 44 

3. 36 © 


(O. 5) How being, it may be received ; want of 
Certainty, &c. 


++ 
[S) 
Þ> 


See Manor, 


[ 243] 


See Goldſb, _ 


87. pl. 12, 
Anon. 


I. Note, that it is againſt the nature and credit of a fine to omit For it is a 


any thing, in which certainty is not repoſed, or in which the thing gaivſt = 
.* aq ; al 
cannot take effeft and continuance, according to the purport of the 2 e 2 3 


U 2 : o. 


243. Fine. 
_ a fine, Co. R. on Fines#5. Cites 19 E. 3. {Quzre, for there is no ſuch 
its na- | 
ture, f a fl year. ] | : 
* coxcerd, and rejeRs certainly all incertainty ; for certainty (as is ſaid) begets repoſe, and incer- 
tainty, contention ; and it is againſt the credit of a fine, becauſe cridlt always attinds and accome 
pames with cer7.::nty and of the contrary part, incertainty and falſity begets trouble and ditcredit. 
Co. R. on Fines 5. cites 2 H. 5. 33 H. 6. 45 E. 3. 18 H. 7. 24 E. 3. 36. 21 E. 3. 
Therefore fine cannot be levied, de teremcrito 3 becauſe tenementum is of uncertain ſignification. 
A fine pen condition is not good; becauſe ſuch fine, finem litibus non imponit. See Br. Fines, 
pl. * 28 [27] H. 8. 24 But the year book is, that if it be ſo taken, it is good. ] 


2. Aud therefore in our books, a grant and render was drawn by 
fne to A. for the life of B. remainder to C. in fee; and there 
Chard ſaid, that the fine ought to be certain, and ts limit in what 
perſons the land fhould remain; and becaule it was uncertain, who 
ſhould have the land, if the tenant for life died, leaving ceſty que vie. 
Upon this Thorp drew the fine to A. and his heirs for the life of B. 
remainder to C. and yet Stone doubted; becauſe, as I apprehend, 
ſome ſay the limitation to one and his heirs during the lite of J. S. 
is void ; and notwithſtanding this, there ſhall be an occupant, becauſe 
a fee {imple cannot depend upon the life of a man. But I hold 
the law e contra as to this; and fo is Litt. 168. 19 E. [3.] Ac- 
compt. 56. 33 Aſſ. p. 17. 22 Aſſ. p. 31. and 11 H. 4. 43. 
But I agree that this ſhall not be ſaid in fee ſimple, but that the 
heir ſhalf take it as a ſpecial occupant named in the deed. Co. R. 

on Fines 5. | | 
[ 244] 3. So, if a fine be drawn, that J. S. achnowledges the land to be the 
right of F. D. and J. G. and to their heirs; ſuch fine the juſtices 
ought not to receive, becauſe the fee ſimple ſhall not be certainly 
repoſed in any certain perſon ; for it may be that J. D. ſhall ſur- 
vive, and then he ſhall have the fee; the which (as I have 
Wd) ſhall be againſt the nature and credit of a fine. Co. R. on 

Ines, 5. 5 | 

Br. Fines, 4. A fine was levied of a manor, unto which an advowſon was 
8 appendant, wherein a 3d part was rendered back to A. for life, with 
S.C. Ang divers remainders over, and ſ of the other two parts with the ad- 
alter Kirton wowſon of every 3d part as aforeſaid; if they cannot agree to preſent, 
2 a lapſe ſhall incur. They are all tenants in common, and being 
firſt named, or laſt named, is of no privilege or prejudice, For 


pete FO : | 
py parcel being by one deed, it ſhall be uno flatu. Arg. Godb. 128. cites 45 
cf 107 manor | : 

e e. E. 3. | | 
fon, Se. and that the firſt tenant for life, ſhall have the firſ? preſentment, or he in remainder, if it falls not 
in the life of the tenant for life, or his heirs, &c. and the other, in the other 3d part of the manor, 
th: 24 pr:ſ:ntmert, &c. and alſo the other, to whom the 3d part was granted, &c. the 3d preſent» 
ment, &c, & fic de ſingulis, xc. quzre if this matter ſhall ſever the preſentments. 


[ See (O) pl. 9. (P) pl. 2. (Z. 3) (Z. 4) (Z. 5) ] 


| (O. 6) Uncertaiuc 


0 


UN) 


. 


{ 


9b. 


falls not 
preſents 


1certainty 


II. A Fine ſhall not be received, being with warranty to four and bet 2 
| So ”/ 0 


Fine. 


(O. 6) Uncertainty in Fines. Made good or explain- 
ed by the Intent. 


1. A fine was levied ſur conuſance de droit come ceo, &c. to J. 
N. and he rendered to the conuſor and W. his fon, and to their heirs, 
where there were 2 W.'s elder and younger; and the contention 
eame between W. the younger, and the heir of W. the elder, and 
the iſſue was joined, whether the fine was levied (to give the in- 
heritance) to W. the elder, or W. the younger; and fo ſee iſſue 
taken upon the intent, Br. Fines, pl. cites 47 E. 3. 16. 

2. And where a man hath the manors of over S. and nether S. 
and levies 4 fine of the manor of S. this ſhall be taken the manor 
of S. of which they diſcourſed or have communication, and the 


manor that the conuſor intended to paſs, Br. Fines, pl. 28, cites 
12 f. 7% ©. 


244 


And if they 
had nocome 
munication, 
then it ſhall 
paſs the ma- 
nor, which 
the conuſor 


intended. Br. Fines, pl. 88. cites 12 H. 7. 6, Per Vaviſor and Davers, and denied by none ; and 


that the ſame was agreed. 27 E. z. 


Circumſtances hall be given ia evidence to prove what manor they intended. And phrafes of 
_ ſpeech declare the intent of perſons. Per Mountague Ch. J. Pl. C. 88. in caſe of Partridge v. 


Strange and Crocker, 


{ Sec (J. b. 2.) 


(O. 7) Received or not. In Reſpect of the Grant. 


I. Fine was drawn, by which A. granted. a certain rent in the 
writ to B. to have and receive of J. M. and his heirs tenant of a 
houſe, with the appurtenances in E. & hered ipfius B. imperpetuum 
cum warrantia, and this fine was accepted; and B. prayed a writ 
to put him in poſſeſſion; and it was granted. Br. Fines, pl. 49. 
cites 21 E. 3. 44. ; | 

2. A. brought a writ of covenant againſt B. who was ſe;Jed of a 
manor, to which an advowſon was appendant ; and he levied a fine 

fur conuſance de droit tantum; and thereby granted, that the co- 
nufor ſhould have the next preſentment, and himſelf the 24, and c9- 
nufor the 34, and he the 4th ; and fo they and their heirs ta preſent 
by turns for ever. D. 259. b. pl. 20. Paſch. 9 Eliz. cites 43 E. 


3. 35. 


with Render, or not. 


their heirs, unleſs they are coparceners, Contra 17 E. 3. 


(p) How the Fine being, ſhall be received. [Being [ 245 ] 


being re- 


and, 5 
9. b.] . 38. d. 


5 


12. A 


wo. 


Tey's ca e. 


245 Fine. 
See (O. 5). [z. A fine ſhadl not be received, being with render to A. and B. 
and to the heirs of the one for the life of A. the remainder to the o— 
ther, for the uncertainty of the eſtate. Contra 17 E. 3. 48. b.] 
See (O) pl. [Z. A grant and render by 2 barons and their femes, of as much 
18, as they have for the lives of the femes to another and his heirs with 
warranty, fer the lives of the femes ſhall not be received. 17 E. 
3. 66. b. becauſe no right is ſaved in the renderor, nor granted 
over by render as ought to be. But a fine upon releaſe, in ſuch 
manner ſhall be received. 17 E. 3. 66. b.) | 
Fol. 19. 4. A fine by grant and render of a reverjion te 2. ſhall not be 
a receivech but it ought to be ts one in certain. 21 E. 3. 13. 
DES [5. The ſame law of land in poſſiſſion. 
[6. But etherwi/e it is if the render be to tao, and to the heirs 
1 . 3. 13] | | | 
(7. The fame law of land in poſſeſſion. 21 E. 3. 27. b.] 
[3. A man ought net te achnowledge the right to two, but to one of 
them. as that «which the tws have of the gift, &c. For otherwiſe 
the fine ſhall not be [received]. 27 E. 3. 84.] 


Warranty. [9. A fine by grant and render by two to another with warranty 


* . for them and their heirs, ſhall not be received. 21 E. 3. 27. b.] 
caſe where the land was gaveitiad, the render by 3 conuſees, and warranty for them and their 
heirs, was received. Br. Fines, pl. 65. cites“ 24 E. 3. 66. Co. R. on Fines 5 
Br. Fines, pl. 48. Cites S. C. 


10. But if the warranty be for them, and the heirs of one, it ſhall 
be received. 21 E 3. 27. b.)] 


3 38. [11. A warramty cannot be limited to two, and their heirs, by fine. 


For this ſhall not be received.) 
[12. But it may be limited to two, and the heirs of one. 21 E. 


| 3427. b.) 
® Orig, (13. If baron and fem? by fine, grant, releaſe, and confirm 15 
a te, all that * which they have of the tenements f the feme, which 
| they Hold for the life of the feme of the heritage of the faid two. This 


fine ſhall not be received ; becauſe the inheritance 1s not granted to 
ohe. 24 E. 3. 36. b.] 5 
1 [14+ * fine may be levied of land in ſeven counties together. 1 
3. 4. b.] | | 
15. Rent of 201. per annum was granted by fine t J. N. and 
his heirs upon ſuch condition, that if after the death of J. N. his heir, 
or any of his heirs, be within age, that during the nonage he ſhall be 


quit of the payment of the rent, & it was agreed, and diſputed. 


after if the fine be well accepted, or not ; quod mirum ; for at this 
day they will not Fa a condition, becauſe finis finem litibus impo- 
nere debet. Br. Fines, pl. 62. cites 24 E. 3. 61. . 35 

16. If covenant be brought by tuo, the defendant may acknow- 
ledge the one moiety to the one, and the other moiety] to the other; 
or the one part 3 to the one and other part in ſeveralty lo 
the other. Co. R. on Fines 8. | | 
17. But it ſeems if 3 bring writ of covenant, the fine Hall not be 
levied to two only, Co. R. on Fines, 8. cites 7 E. 3. 25. 

18. But in writ of covenant by two, the defendant may levy 2 


246 
4 ] fine to one, the remainder to the other, or levy a fine to one rendering 
| I. rent, 


| wh, 5 ria „ 


2 


15 


B. R. Arundel v. Arundel. S. P. 


rent, and by the ſame fine grant the rever/zon tg the other, Co. R. * Quzre. 


For there 15 


on Fines 8. cites * 16 E. 3. Br. tit. Fines + 5. 7. 36 H. 8. ER 


years F This feems.a miſtake, and that it ſhould be pl. 118. 


19. The maners and tenements contained in the writ may be di- Br. Fines, 


vided, As if a fine be levied between R. and M. of 2 manors, and EI. 17: cites 


M. acknowledgeth all his right of the ſaid 2 manors to be the right S. C. 
of the ſaid R. as that which, &c. for which R. granteth and render- 
eth the one manor to M. for life, with two parts of the other manor, 
which N. holdeth in dnwer ; to have the one manor, and two parts 14 


the other manor, 1% M. for life, the remainder after her death to 


in tail, and that after the death of A. the third part ſhall remain to 
another. Weſt's Symb. ſ. 30. cites 43 E. 3. 11. 45 E. 3. 12. 

20. Fine levied to baron come cco &. and they grant and 
render to the conuſor the land, to hold for term of the lives of ba- 
ron and feme, and after their deceaſe the remainder to the heirs of 
the baron. The fine was not received; for a man cannot entail a 
remainder to his heirs living himſclf, unleſs he commences firſt with 
himſelf ; and this becauſe of the reverſion ſaved. Patch. 7 Eliz. 
D. 237. b. pl. 32. Vide. 5 
21. A fine was levied with a render, and the render was with 
warrantzy—it is good though unuſual, and that he, that renders, takes 
no benefit. Cro. E. 17. Paſch. 25 Eliz. C. B. Anon. 

22. Render with warranty was commanded to be received, Cro. 
E. 17. pl. 9. Anon, ut ſupra. 

23. Exception was taken, that the writ of covenant, and the 
caption was de manerio & tenemento, and 5 8. rent; and the fine en- 
groſſed was de maneris & tenemento; but it was agreed, that the 
courſe of tines is, that if the rent ve under 5 l. they uſe not to men- 
tion it in the fine engroſſed. Cro. E. 275. Hill. 34 Eliz. C. B. 
Argenton v. Weſtover and Lucas, Cro. „ i ih. 1 


D 


(P. 2) Certified. How Fine acknowledged ſhall be 
i certified, and when, and by whom. 


i. By 15 E. 2. /tat. of Carliſle. The commiſſioners, that take the 
cognigance, ſhall mike a certificate therœf to the juſtices, to the end the 
fine may be lawfully lewied according to the former ordinance. 

2. If two juſtices have dedimus poteſtatem to take the conuſance 


of a fine, the one alone cannot take it; but if it be taken by both, 


the one may certify it alone, after the death of the other, Denſh. R. 


on Fines, 9. 
If they who 


3. 23 Al. 3. Enacts, that the day and year of the acknowledgement of ed 

x . . » * have taken 
a fine, and the warrant e attorney for the ſuffering a recovery, ſhatl cogniſande 
be certified together with the concord or warrant; and none ſhall be oi a fine, 


arp)! not erti- 


enforced ſo to. certify, but within one year after ſuch acknewledgement 5 Soo 


VU 4 | No 


made, or warrant given, in conveni- 


3 E. 3. 11. 


- | 

+ 5 . * 
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ent time, > N efficer ſhalt receive any writ or entry without the day fo cer- 
cerfiorart Is p - ro . TE 
< Sa tified in pain of 5 l. | 
warded unto them, comprehending the matter of the ded. pot. and commanding them to certify, 
c. which if they do not, there lies againſt the commiſſioners, an alias, plurirs and attachment, 
Kc. Wett's Symb. ſ. 156. cites F. N. b. 147. b. 

Er they are aof bund to certify ſuch recognizances dat with.n the y-ar after ſuch caption thereof ; 
but if they do, it is good enough bv this act. And with every ſuch certificate, they muſt certify 
the day and year, wherein the ſame was acknowledged, thus, viz. Cap: apud K. n Com. Ebor. 20 
Die OS. Anno Reg Fa. Regis, Sc. Weſt's Symb. ſ. 156. | 


4. Though ju/ices of afjiſe, by the general words of their patents 


may take and certify cognizances of tines without any ſpecial ded, 


pot. yet ſuch juſtices uſe not now to certify them without a fpecral 


[ 247 ] writ of ded. pot. ſued forth of the chancery directegyto them, and 
| giving them thereby power to take and certify fuclMM®gnizances as 
they have already taken. Weſt. ſ. 16. cites D. 224. pl. 51. {but 

it ſhould be pl. 31.] 


Br. Fines, 5. If a judge takes the conuſance, and dies, a certiorari ſhall be a- 
pl. 84. cites warded to his executors to certify the conuſance. Co. R. on Fines, 


H. 7. 9.— . : 


he be b ged before be bas certified; he may certify it by writ, but not otherwiſe ; notwithſtanding 


that he be rern, Br. Fines, pl. 34. Cites 8 H. 4. 5.——* Weſt. Symb. 156. cites S. C. and 1 
H. 7.9 ; 

So if a commiſſioner diet after the cognizance, his executors may certify on a certiorari, Weſt. 
Symb. f. 256. cites 8 H. 4. 5. 1 H. 7. 9. F. N. B. 147. (B). 


6. A writ of covenant is proſecuted Fan. 23. returnable Oct. Pu- 


rificat. * The dedimus poteſtatem is t-/?ed 23 Fan. the judge certi- 


fied the concord taten Feb. 14. which is 2 days after the term, at 
which time the writ of covenant is not depending; the fine is, hæc 
eſt finalis concordia facta in Oct. Purif. And after it is recorded in 
15 Paſch. and yet adjudged a good fine. Hutt. 135. Sir Richard 
Champernoon's caſe, _ a 


(P. 3) Executed. How ; and in what Caſes ne- 
| ceeſſary. 


Tris fad in 1. Vim. 2. 13 E. 1. 45. Enatts that for all things recorded be- 
our books, fore the fing's juſtices, or contained in fines, (whether contratts, cove- 
| 8 " nants, obligations, ſervices for cuſtams acknowledged, or any other 
before this things inrolled) a writ of execution ſhall be within the year, but af- 
— if a ter the year a ſcire facias, whereupon if ſatisfactian be not made, or 
x ws > good cauſe ſhewed, the ſheriff ſhall be commanaed to do execution. | 

not executed, that the party ſhould not have rief de fine fracto, in the wiiich the plaintiff will 


recover only damages; but under correction, bfr, the ſrid flatute of W. 2. the ronuſee might 


have entered upon the conm ſor and bis heir. For the ſaid ffatute dors not grys entry to the conulce 
or his heirs. Co. R. on Fines 12. | 


He, to 2. A fine _ be executed by writ of habere facias ſeiſinam, and 
. if reſcous be made, the ſheriff may take the Pe comitatus, and make 
was made Execution, Br. Fines, pl. 112. cites 19 E. 2. Fitzi, tit. Execu- 
by fine, tion, 2 | | 
ſued habere 2475 | | 
Facias ſeifnam to the ſheriff, and the ſteriff returned, that he cannot make execution for c- 
ence, and it was adjudged iat his return was not good ; and the ſheriff way amerced 20 ma kis 
Go. N. oa Fincs 12. | | We | ES : 

| 3. Scire 
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3. Scire facias upon a fine between T. and Hy by which T. ac- 
Enowledged the land to be the right of H. &c. and H. granted and 
; naered to T. pabend' to him and E. his feme, and to the heirs which 
. Huld beget on the body of E. fo 1 they died without ſuch heirs, 
that then it ſhould revert to the ſaid H. for his 755 the remainder 
fo and 8, his feme in tail, &c. T. died without heirs of the body of 
E, ii the tenant faid that after the death H. and S. who was 
the har of the plaintiff, C. the father of the plaintiff entered and 
was jciſed, and ſo the fine executed, &c. Judgment, &c. and the 
opinion Has; that becauſe it was once executed, it ſhould not be ex- 
ecuted again by ſcire facias of the ſame eſtate which was executed; 
but the hir is put to his formedon for the miſchief of warranty 
for thoug.1 the tenant in the fcire facias may have writ of warranty 
of charters, yet his feoffor ſhall loſe his warranty paramount, which 
he may have by way of voucher in a formedon, which he loſt in 
writ of warranty of charters, & adjornatur. Br. Sci. fa. pl. 125. 
eites . T7. . ä 

4. Land was given % 7. N. by fine in tail, the remainder to P. 
in tail, the remaind-r to he right heirs of F. N. the firſt donee; and 
A. as right heir of the firſt dinee ſued execution, becauſe the others 
were dead without iſſue, and it well lay; for the fee was wot executed 
during the firſt eſtate, Br. Sci. fa. pl. 89. cites 38 E. 3. 17. 

5. Scire facias to execute a fine was ſued by the heir of S. becauſe the 
fine wwas levied to A. for life, the remainder to F. in tail, the remainder 
to S. in fee; and that allare dead, and F. [died] without iſſue; and the 
tenant ſaid that A. ſurrendered his e/tate to J. and after S. died, and 
J. [died] without iſſue ; and that A. entered as brother and heir t9 
S whoſe eſtate he has, judgment if execution. And the other ſaid, 
that A. by his entry after the death of S. had only his firſt eſtate 
for life; which is a great error; for it is a ſurrender ; and then 
after the death of F. and 8. A. was in of fee, and then the fine exe- 
cuted in the fee, and never ſhall be executed again; and per Finch. 
becauſe the Hate for the life of A. merged in the ſciſin of J. and he is 
in in tail, and not for the life of A. the wife of J. ſhall be endowed. 
Br. Sci. fa. pl. 21. cites 42 E. 3. 9. 

6. Eſtate by fine is made to two and to the heirs of one; and he 
who had the fee died; and after the tenant for life died, and F. N. 


| abated ; the Heir of him who had the fee may have an aſſiſe of mort- 


danceſter, or a writ of right, or a ſcire facias, per Kirton, to which 
Finch, agreed; quod mirum, that it ſhall be executed to ſome actions, 
and fo (08 not.” r. Sci. fa. pl. 21. cites 42 E- 

7. Fine levied by him in reverſion, without expreſs mention of the 
reverſion, is not executory ; nor ſhall the party have execution 
where it is levied ſur conufance de droit, or ſur grant and render. 
43 E. 3. 15. but ſuch fine was executed the fame year, fol. 22. and 
there it is ſaid clearly that the right pailes, though the coguſor had 
nothing but revertion in tail ; but it ſeems clearly, that by fine ſur 
coniſance de droit come ceo, &c. reverſion paſſes. Br. Sci. fa. pl. 28. 
Lites 43 E. 3. 22. per Thorp. 

8. Scire facias. The caſe was, that land was entailed for 75 by 
ne, the remainder to baron and feme in tail; the baron died, and 
after the tenant for hfe died; the. feme entered and died; and the 
ſon brought {cire facias as heir to his father and mother of their 


bodies; 
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bodies; and by award 1 is a good execution by the entry of the ſeme 
after the death of her huſband, as well 2s if the baron and feme had 
been ſeiſed; quod nota. Br. Sci. fa. pi. 51. cites 49 E. 3. 22. 

A fine is levied to J. N. in tail, remainder to the right heirs ; 
the heir Ii ſhail not have execution; for this is executed of the 


tail; but he Heir collateral, after the tail determined, ſhall ſue exe- 


ecution of the fee {imple in the remainder. Br. Fines, pl. 32. cites 


7 H. 4. 16. 
10. It a fine be levied te the huſband and wife in ſpecial taile, the 


remainder to the heirs of the body of the huſband, and the wife dies 


toit heut iſſue ; the remainder is executed in polleflion in the huſ- 


band; for the gate tail meeteth with the freehold, and drowneth it. 
| Welt. Symb. ſ. 176. cites 7 H. 4. 23. | 
Pe. . 11. Same fines are to be executed by entry only, ſome by "a - 
" Es cias, or entry, as long as the entry of the conulee is lawful. But 
the fine be not executed, but only writ - fine fracto, which (as it 
ſeems to me) is to be intended, when the entry of the conuſee was 
taken away. For by the order of the common law, the conutce 
might have entered; but the /c:re facias is given by the ſtatute ah 
Weſim. 2. cum de hits que recordata ſunt, &c. Co. R. on Fines 3. 
| gtes 21 E. 4 4. b. 45 E. 3. | | | 
Af eannſes 12. A fine ſur conuſance de droit come ceo, &c. is executed; 
is in poſſiſ- becauſe it ſuppoſes a gift precedent ; but though it be executed be- 


fon, the fine ftyeen the parties, yet, as to all trangers, the conuſor remains jeiſed if 


ted 4 . | N 
— tbe land. But if ſuch fine be levied of rent, common, advouſon, li- 


may have berttes, or ſuch like; the conuſee has a freehold in law in him, be- 


formedon fore any poſſeſſion or actual ſeiſin had. Co. R. on Fines, 4. 


or other 
action; and if the conuſor be in poſſeſſion, he may enter upon him or upon his heir; but it 


the land be recovered or aliened, fo that his entry be taken away, the fine is void. Br. 
Fines, pl. 12. Cites 41 E. 3. 14—Weſt's Symb. 1, 126. 


249] (P. 4) Execution barred, by what. Diſſeiſin, &c. 8 


This 1. If a man ſeiſed in fee levies a fine to another ſur conuſance de 
ſhould be droit come ceo, &c. and, before entry made by the conuſee, a ſtranger 
41 E. 2 4. enters and dies ſciſed; neither conuſee nor conuſor bas any remedy, 
0 Br. Fines, 41 E. 1. 14. b. per Finch. But if, after the fine levied, the con- 
pl. 12. for continues peſſoſſim, and dies in poſſeſſion, the conuſee may enter 
* Br. Fines, upon the heir, and if he enters after the deſcent, he ſhall avoid the 
pl. 41. cites ward, * 12 H. 4. 16. per Thirning. Co. R. on Fines 4. 

* 2. But if ſuch fine (as it ſeems to me) be levied of a reverſion 
expectant upon the eſtate for life, or in tail; in ſuch caſe, after the 
death of the leſſee, or the eſtate determined, the conuſee ſhall have 
ſcire facias ; and therefore if the leſſee be diſſeiſed, and a deſcent, 
and after the leſſee dies, the conuſee is not without remedy, as [ 


think, Co. R. on Fines 4. | 


D 


3. It is ſaid in the 1 E. 4. 6. that if a fine was levied _ time 


of memory, a man ſhall not have ſcire facias at this day to have ex- 
ecution of it. Co. R. on Fines 12. 


[See (N. b. 5) 


* 


(P. 5) Abates 


at common law, our books ſay that the conuſee has no remedy, if 


fa. does not lie; for it now is as if an eſtate for li 


„ Abatement. By Death of the King. 


1. If a juſtice takes a conuſance, and after, the king dies before 
any writ of covenant, or ded. poteſtatem upon the conuſance, it is 
utterly void. So it ſhould be (as it ſeems to me) at common law, 
if the writ of covenant or ded, pot. had been ſued, and conuſance 
taken, and after the king dies, that ſuch conuſance ſhall not be re- 
ceived : but now at this day, it is otherwiſe ; for now a writ ſhall 
not abate by the death of the king. Co. R. on Fines 10. 

2. I Anne, 8. ſ. 5. Enacts thor no original writ, proceſs, or pro- 


ceedings whatſoever, ſhall abate or diſcontinue by the death of any 


king or queen of his realm. 


(P. Execution, by Entry, at what Time it may 
be, and in what Cates tolled by Deſcent, Aliena- 
tion, Recovery, &c. | 


1. If a man levy a fine to another, ſur conuſance de droit come ceo, 
Kc. the conuſee may enter upon the conuſor, or his heir, quod nota. 
But if recovery or alienation be, ſo that his entry is tolled he is 
without remedy, nota ; and ſo it ſeems, that he cannot enter upon 
the alienation, quzre inde. Br. Entre Cong. pl. 7. cites 41 E. 
3. 1 5 
2. In ward, it was agreed, that where a man levied a ſine, ſur 
cnuſance de droit to another, and yet continued poſſeſſion, and died 
ſeiſed, and his heir entered; yet the entry of the connſee is gacd and 
lawful upon the heir, per Thir. clearly, which none denied. Br. 
Entre Cong. pl. 23. cites 12 H. 4. 16. 


(P. 7) Execution of Fines. What amounts to it, 
| or What Fines need it. 
Ll 


1. Sci. fa. was brought to execute a fine, becauſe the fine was 
levied to A. B. and C. and to the heirs of the body of B. the re- 
mainder to the right heirs of C. and becauſe all were dead, and B. 
without iſſue ; the plaintiff, as right heir of B. brought writ to execute 


the fine. The defendant ſaid that A. died, and B. allo, without 72 [ 


ſue, living C. and ſo the fee ſimple executed in his 475 and therefore ſci. 
e had been granted 


to C. the remainder to his right heirs, in which caſe he has fee 
ſimple. Br. Scire Facias, pl. 16. cites 40 E. 3. 20. 

2. But where a fine was {:vied to baron and feme and C. and the 
heirs of C. and C. died, and then the baron and feme died, and the 
heir of C. brought ſci. fa. It was agreed that the fine was exc- 
cuted 


Br. Fines, 
pl. 85. and 
124. Cites 2 


H. 7. 9. 


Br. Fines, 
pl. 41. S. C. 
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cuted for a moiety in the life of C. Quod nota, Br. Scire facias, pl. 
16. cites 40 E. 3. 20. But Brooke ſays it is contra in the caſe 
above, for B. had e/tate tail, and therefore the fee ſimple in that cate 
could not be executed for any part. Note the difference. 

3. If at the levying of executory fines, the party unto whom the 
eſtate is limited, be in paſſeſſion of the lands palled, he needeth no 
writ of execution for the ſame ; for then ſuch fines do enure by way 
of extinguiſhment of right, but alter not the eſtate nor poſſeſſion of 
the cogniſee, but perchance better it. Weſt's Symb. 6. ſ. 20. cites 
1 FL 7. 12 and 22. 2 Ed. 3. 6. 21 Ed. 3-44 8 H. 4. 8. 41 

. 4. 23. | 


Weſt's 4. Note, that a fine is either executed by writ of habere facias 
Symb.i. ſeiſitnam, which is a writ to the ſheriff to put the cogniſee or his 
fp heirs in poſſeſſion; and this muſt be ſued forth within a year after 


the fine ſued forth, or after judgment upon a fei. fa. Or elſe he 
Weſt's muſt have a writ of ci. fa. which is to be ſued forth after a year and 
Symb.ſf. a day after the fine is levied ; and thereby the ſherift is to warn the 
1 tenant to appear and ſhew cauſe, if he can, why the cogniſee or his 
heirs ſhould not have execution; at the return whereot, if the te- 
nant appear, and can fhew cauſe to the contrary, the plaintiff ſhall 


have an habere factas ſeiſinam to the ſheriff, to put him or his heirs | 


Weſt's in poſſeſſion; or the cognizee, where the fine is /ur cognizance de 
Symb.f. droit come ceo, que il ad de ſon done, may obtain the actual poſſeiſion 
176. cites | a a R . | 
41 E. 3. ang Of the land contained in the fine, by an entry: for in this caſe of a 
14 E. 3. 5. fine executed, if the cogniſor be ſtill in poſſeſſion of the land, 
whereof the fine is levied, the cogniſee may, without any writ of 
habere facias ſeiſinam, enter upon him, and fo get the ſeiſin and pol- 
| ſeſſion of the land. Brown of Fines 167. 1 5 | 
Weſt's 5. And note, that if a fine be levied to a huſband and w_ in ſpe- 


e f. cial tail, the remainder to the heirs of the body of the huſband, and 
if ces the wife died without iſſue, the remainder is executed in poſſeſſion 


1 the huſband ; for the eſtate tail meeteth with the fee ſimple, and 
is drowned. Brown of Fines 167. cites 41 Ed, 3. 14- 14 Ed. 3. 5. 


7 H. 4. 23. 


5 (Q) What ſhall be good Cauſe to ſtay a Fine. 


3 II. IF baron and feme levy a fine, and the conuſance is taken fix 
** days before Eaſter term 7 June, and the writ of covenant is re- 
Cask. S. P. turned 15 Paſche, which was the third of May, and the baron dies 


Hb) amination it appears, that the clerk had entered the king's ſilver in 
paper before any exception taken to it; and that now he had enter- 
ed the king's ſilver upon the back of the writ of covenant as 
orig. is it ought to be, the fine ſhall not be ſtaid. P. 7. * Ja. B. Booth's 
(Jae b) caſe per Cur, preter Foſter, For when this is entered, it has re- 
lation to the return of the writ of covenant. ] 
+3 175 S. with the feme of another levies a fine (by the name of 
S. and Fane his wife) of the inheritance of the feme and he wha 


15 


the gth of May, the king's ſilver not being entered; yet if upon ex- 


her true baron comes into court, and ſhews {this ] _ 
| | and 


= od ant: av aw... 


Fine. 


and prays to ſtay the fine, yet the court will not ſtay it. For the 


court will not determine the legality of matrimony, and if the 
truth be that ſhe is not the wife of J. S. this will not hurt the right 
baron. Tr. 7. Ja. B. per Cur. between Keblethwaite and Wade. ] 

[3. If a man levies a fine, and before the king's fulver is entered, 
there is ſhewn to the court an office, by which it 1s found that the land 
is held in capite, and a licence of alienation before granted of the ſame 
land, the court may. ſtay the fine till he has purchaſed a licence of 
alienation, and a writ of quod permittat comes to them. M. 11. 
Ja. B. per Cur. Ld. Arundel's caſe. ] | 

4. If a eme ſole by dedimus poteſtatem acknowledges a fine, and 
before the return thereof marries; this hne may be certified, and in- 
groſſed, as of a feme fele, becauſe the taking of her huſband, after 
the fine acknowledged, is her own voluntary act, and ſuch fine ſhall 
barr her and her heirs for ever; and the taking the baron was after 
the teſte of the writ of covenant; and it was held, that a releaſe 


*+ 
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Wefſt.ſ.1 56. 


of the baron to the convſec of all his right made all clear. D. 246. 


pl. 68. Mich. 7 and 8 Eliz. Anon. | 
[ See (tl. b) 


(. 2) Stayed, by Death of any of the Parties. 


1. A fine was ready to be ingroſſed, and Laicon came and ſhewed 
that the con had before levied other fine to another, and prayed that 


it be not ingroſſed, and non allocatur; for the firſt conuſee may 


have his remedy by aſſiſe, vel aliter, upon the firſt fine. But if the 


court be aſcertained, that the conuſer is dead, the fine ſhall not be 
engroſſed, per Pritot ; * 8 licence was ſhewn upon the firſt 
fine, and that the land was held of the king, upon which they 
ſtayed the ingroſſing; and by him no fine ſhall be ſuffered 
upon condition, nor ti divers perſons and their heirs, but ſuch as 
are held of the king; and by him, notwithſtanding the licence, 
the fine ſhall not be engrolled without writ out of Canc. of quod 
permittat. Quære of this writ, Br. Fines, pl. 10. cites 33 H. 


WOE 


2. A, tenant for life, and B. remainder man in fee acknowledge 
a note of a fine; A. dies; per Hobart, the conuſee might proceed 
with the fine, as againſt B. only, and take his writ of covenant ac- 
cordingly. Hob. 329. Ersfield's caſe. 

3. A feme covert one of the cognizors died after the caption, and 
after the teſte, but before the return of the writ of covenant ; and 
a caveat being entered, it was inſiſted that the &ing's filver was nat 
= before the wife's death; and therefore the fine ought not to paſs. 

ut it was anſwered, that hnes are common aſſurances, and that the 


Winch. « 
Paſch. 1 
Jac. & C. 
Sackvill- v. 
Earnſby. 


acknowledgment makes the fine compleat, and that the king's filyer 


is the fine pro licentia alienandi, which is the pre-fine paid at the 


alienation office, and for which a receipt was _— on the writ 
of covenant and is not part of the poſt-fine, which is never col- 
ected till after the fine is compleated ; and the court after conſi- 
deration was of that opinion, and ordered the fine to pafs. 

| a Barnes's 


| 
1 
1 
! 


» Cx" Weider. 4/6 oo be £m ATi + 4 Sr e 


a. 4s 


* 


n 


„ e 


251 Fine. 

Barnes's Notes of Cafes in C. B. 141. Mich. 6 Geo. 2. Harneis 
v. Micklethwaite. | | | | 

4.᷑ . A year having _ ſince the caption of a fine, it was ſtopped 
at the king's Silver Office, for want of an affidavit, that the parties 
were living; and one of the conuſors being dead, application was made 
in the treaſury, to the judges, to ſtrike him out, and that the fine 
might paſs as to the other, which they denied, but made a rule, that 
the ſurviving conuſor ſhew cauſe, why the fine ſhauld not paſs generally, 
as ts all parties; and upon affidavit of ſervice, the rule was made ab- 


ſolute. Barnes's Notes of Caſes in C. B. 142. Cotton & Tyrrel, 


Bart. v. Baylie & Ryder. a | 
S. In a like caſe of want of affidavit, the court, upon inſpecting 
the writ of covenant and conuſance, made a rule upon the clerk of the 
king's Silver Office to ſhew cauſe, why the fine ſhould not paſs, and upon 
hearing counſel for the conulee, and the clerk of the office, and it 
appearing that all the parties were living at the time, when the king's 
[ 252 ] Ader was paid; the fine was ordered to pats. And the court faid, 
that ſuch affidavit was all which the office ought to require. 
Barnes's Notes of Caſes in C. B. 142. Mich. 7 Geo. 2. Gregory 
v. Croucher. e : 
6. A fine acinowledged in South Carolina, ſworn to before the chief 
. Juſtice there to be duly acknowledged, was atteſted by a publick notary. 
But it was held by the judges in the treaſury, that it cannot pals 
without oath before one of the juſtices of C. B. of the due acknow- 
| ledgment. Barnes's Notes of Caſes in C. B. 143. Paſch. 8 Geo, 
2. Dean v. Tidmarſh. | 


(R) Þ In what Caſes the Fine being received, ſhall 


be good. | * Lieu Conus. ] 


Adjin'ged, [I. IF a fine be levied of a common of paſture in A. this is good, 
be xe IM though A. be no vill, hamlet, or lieu conus out of the vill, 
enouen; Oc. but only the name of the paſture, where the common is to 
for it is but be taken, and this within a vill, P. 17 Ja. B. R. Rot. Per Cur. 


the 227*%- though judgment given of the other part for other cauſe.] 


ment © f 4 he 


ties, which being recorded is good enouzh. Cro. J. 574. Trin. 18 Jac. B. Re Monk v. 


utler. 
For the 2. * If a fine be levied of land in Eaſton, and there is a farm 
__ +. called Eaftin in the pariſh of B. and there is not any lieu conus, by 


cerding % name of Eafton cut of the vill; yet this is a good fine, being received 
the wit of ” conſent of the parties, without exception to the writ, and it being 
C£991nart - 

3 ſo a common aſſurance, M. 8 Car. B. R. adjudged per Cur. upon 
guided by 
65: incernture Rot, 1 07 5.1 

ard agree- N ER 
mint of the parti, viz. what they agree to paſs by ſuch names, and it ought not to vary, and if it 
vine from the deed, the other is not bound to levy the fine. Cro. C. 269, 276, Faveley | alias 
$:2veley j v. Eaſton. Jo. 301. Mich, 8 Car. B. R. S. C. ; 


3. * Scire facias upon a ne of a houſe, three acres of land, and of 


the maner of U. and becauſe he did not ſhrw in what vill the tene- 
_ | | ments 


a ſpecial verdict, between Eveleigh and Eaſton. Intratur Hill. B. 


levies 


conve! 
barred 


gument o 
«9 5* 


U 
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ments are, the writ was abated, by reaſon of the viſne; for in the 


writ of covenant there was a vill, and this writ ſhall not be brought 
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out of the vill, quod nota. And yet Thorpe ſaid, that he had ſeen 


a fine levied in a hamlet, and the writ brought in the will where the 
hamlet wwas, and was not abated for the variance. Br. Brief, pl. 141. 
eiten 8 | . 

4. If a fine be f fo and their heirs, or if the conuſance de droit 
be to two, or if fine be on condition, yet being received, ſuch and like 
fines ſhall ſtand. 5 Rep. 38. b. Ley's caſe. | ; 

5. + If a feme covert is of full age, and joins with her huſband to 
2vy a fine of her lands, ſhe muſt be privately examined, whether 
the parts with the right in her land freely, or by compulſion. But 
though ſhe is not examined, if the fine is received and recorded, it is 


good. Wood's Init. 241. 


[See (O) (E. a).] 


(R. 2) Bound by the Fine. Who? Perſons that 
muſt mention the Conuſor in conveying their 


Title. 


1. If the fon di iſes the father, and levies a ſine, and afterwards 
the father dies, and then the fon dies, the land ſhall not deſcend to 
the 2d ſon; but it the eldeſt had died in the life of his father, it had 
been otherwiſe. Arg. Lat. 66. cites 8 H. 5. 7. 

2. Grandfather father and fon are, and the father diſſeiſes the 


zrandfather, and levies a fine, and then the father dies, the fon is 
barred, becauſe he muſt make his conveyance from his father, 


Arg. Lat. 73. cites 19 H. 8. D. 3. 


[ 253] 


But if my 


uncle diſſeiſe 


my father, 


and he 


levies a fine in life of my father, it ſnali not bart me, becauſe my uncle is not mentioned in the 
conveyance to the land. But if the father dies, and the uncle after levies a fine, the ſon ſhall be 


barred. Arg. Lat. 73, 74: cites D. 3: 


3. A. tenant for life, r-ver/ir1: to B. an ideot in fee, C. (who was 
B's uncle) [and heir apparent, as Mar. 95, S. C. calls him] levied 
a fine come ceo, &c. with proclamations to J. S. and afterwards C. 
died; then A. died; and then B. died without iſſue. C. left iſſue 
D. his ſon and heir. D. entered as ſon and heir of C. who was 


heir of B. It was held by Crook and Barkley J. that the entry of 


D. was lawful, and that the fine of C. his father was no bar. For 
though there was a neceſſity of naming the uncle in deriving the de- 
ſcent of the inheritance to D. his ſon, as C. the uncle (father of D.) 
was heir to B. the ideot, who was laſt ſeiſed of the inheritance; yet 
the naming him here, is net by way of title, but pedigree only : but 
Jones J. contra. Cro. C. 524, 543. Adjornatur. Hill. 14 Car. 
B. R. Edwards v. Rogers. 


Jones f. 
who held 
the fine a 
barr to the 
heir of the 
uncle, re- 
ports that 
it was ad- 
judged no 
barr. Jo. 
462. 5. ©. 
And 
Serjeant 
Rolls, who 
was of 
counſel 
with D. in 
in the ar- 


gument of the ſerjeant's cafe (which was the very point) ſaid, that this caſe was adjudged no barr. 


95. S. E. 
[ See (D. 2) ] 


(S) Who 


— 


—.— — — _ — — . — 
PP 


—— 9 «*%. > * 2 
rr * — aa odoiec, ras _ 
ene 

- — —— wh 


*, , 27 - — '# 
wt>.a Dp 2, +a a3) ara & * 


D oa. k 
0 xt 


111... w ͤ¹u» pes oo 


C ²˙ ny, 


* 


[ 254 ] 


Fine, 


(8) Who hall be bound by the Fine. Party. 


I. F a man by fine ac#nawledge all his right of certain land tg 

me, and I render to him again in fee, where none of us had any 
thing in the land, and after 1 — the land; this fine will bind 
me, for it is executory upon me. 17 E. 3. 53. b. 776.] 

2. If a for. diſſeiſe his father, and levies a fine with proclamation 
to a ſtranger, upon whom the father enters and diese the fon may 
re-enter againſt his own fine. Paſch. 4 Car. C. B. Het. 97. 
Iſham v. Lawne. 8 | 


(S. 2) Bound who. Conuſee of a Fine, by Leaſes, 
&c. preceding the Fine. ” 


1. A ſtranger levies a fine to tenant in tail in remainder expectant 
on two eſtates ſor life, and he renders to the conuſor for 54 years, and 
dies before the proclamations are any of them made; afterwards the 
proclamations are made, and the tenants for life (after the time in 
which the years are limited to commence) dye. Adjudged that the 
term was good againſt the iſſue in tail. Pl. C. 437. b. Paſch. 15 
Eliz. Smith v. Stapleton. 

2. A. tenant in tail, remainder in fee to B. A. makes a leaſe for 
life according to the ſtatute, and dies without iſſue ; afterwards B. 
grants his remainder by fine before any entry; the conuſee cannot 
now enter on tenant for life, and avoid his leaſe; for by the livery 
to tenant for life a freehold paſſes, which cannot be avoided without 
an entry; and then, when B. grants his remainder, the grantee /hall 


have it but as a remainder, and fo the eſtate of tenant for life, which 


before was voidable, is now made good ; per Fenner and Windham 
J. but per Mead and Dyer, by the death of tenant in tail, the leaſe 
for life is become void, the eſtate out of which, &c. being determin- 
ed by the dying without iſſue. 4 Le. 118. 23 Eliz. C. B. Anon. 
3. A. ſeiſed in tail of the manor of S. leaſes W. acre, parcel 
thereof to W. for 40 years, and after to G. G. for 70 years. G. 
G. aſſigned to C. and M. the wife of A.—A. afterwards by inden- 


ture gave the ſaid manor to the ſaid G. G. by the words (ded, 


conceſſi, barganizavi & vendidi) upon condition, that G. G. pay 
to A. within 15 Days 1000 J. and on failure, then after the 15 
Days, G. G. ſhould be ſeiſed of a tenement parcel of the ſaid ma- 
nor of the yearly value of 60 J. until he had levied 500 J. for pay- 
ment of the ſaid A's debts, &c, and after to the uſe of B. the eldeſt 


ſon of A. in tail; and of the reſidue of the ſaid manor, to the uſe of 


the ſaid A. and M. for their lives, &c. A. made livery to G. G. in a 
place, parcel of the ſaid manor, which was in his own occupation, 


in name of the whole manor; the 1000 J. is not paid at the time; 


the indenture is inrolled; W. attornes; M. dies; A. grants the 
lands to R. by fine, and before proclamation B. (the defendant) mw 
| or 


Fine, 


for forfeiture; proclamations are made; A. dies; the 40 years leaſe 
expires; C. enters and leaſes to the plaintiff. Adjudged that the 
morety of M. the wife of A. and aſſignee with C. by G. G. was extinc! 
by the livery ; and as to the mezety of C. it is in being; for here is 
ns remitter to B. For if any remitter had been in the caſe, it ſhould 


to remain in G. G. till the 500 J. be levied, and that is not found 
by the verdict; and therefore for the ſaid moiety, the plaintiff had 
judgment. Mich. 25 and 26 Eliz. B. R. Le. 7. Stonely v. 
Bracebridge. 
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be after the uſe raiſed, which is not as yet raiſed; for the land ought 


4. Tenant in tail makes a leaſe for you not warranted by the 


ſtatute, and dies, the iſſue aliens the land by fine; before affirmance 
or diſaffirmance by acceptance or entry, the conuſee cannot avoid 
this leafe ; for the liberty is not transferred; per Gawdy J. Mich. 
29 and 3 Eliz. B. R. 3 Le. 154.——Jo. 61. in caſe of Crocker 
v. Kelley. 

5. Huſband and wife are ſeiſed of land in the right of the wife; 
huſband aline makes a leaſe for years by word; afterwards the huſband 


and wife levy a fine, and both die; per tot. Cur, the conuſee ſhall 


avoid the leaſe. Mich. 30 and 31 Eliz. B. R. Le. 247. * Har- 
vy v. Thomas, — Becauſe it was merely void by the death of the 
huſband. 2 Le. 141. S. C. cited. 4 Le. 15. per Wray Ch. 
J. the leaſe is void, but Gawdy J. contra, S. C. Becauſe all 
paſſed from the feme. Arg. S. C. cited Roll, R. 402. Arg. 
Bridgm. 45. S. C. cited — Cro, E. 216. S. C. 


land for 100 years, the wife may avoid it after his death; but if after they both levy a fine, tho 


S. P. 


leaſe ſhall be good for ever. Arg. Goldſb. 13. Paſch. 28 Eliz. 
ibid. 14. | | 
6. A. tenant for life, remainder to B. in tail, join in a leaſe to 2 

NM. for life, remainder to J. S. for life, rendering rent; A. dies; 
accepts the rent and dies; the iſſue of B. accepts the rent 4 . 
and after enters and makes a feoffment, and levies a fine to KR 
Afterwards J. N. re-enters and dies; J. S. as in his remainder en- 
ters. Adjudged that the eſtate of J. S. in remainder was good, and 
could not be avoided by a purchaſor. Cro. E. 252. Mich. 33 and 
34 Eliz. B. R. Jeffry v. Coyte. | 

7. Alienee of iſſue in tail by fine may enter, and avoid a leaſe made 
by a jointreſs- tenant in tail for 3 lives contrary to the 11 H. 7. 3 
Rep. 51. Hill. 36 Eliz. Sir Geo. Browne's caſe. cited Show. 
378. Arg. Paſch. 4 W. and M. 

8. A. leſſee for life, remainder to B. in tail; B. leaſes to C. for 
years to commence after A.'s death; B. ſuffers a common recovery to 


Arg. 2. 
Bulſ. 273. 
cites 2 Reps 
77. b. Har- 
vey's caſe 
put in 
Cromwell's 
caſe. If 
the huſband 
makes 2 
leaſe of 

the wife's 


agreed Arg. 


A. ſuffered 
a recovery 
with vouc ber 


D. and dies; the leaſe for years is good againſt D. Dyer 51. b. / B. and 


Marg. pl. 17. cites M. 41 and 42 Eliz. | 
| is not deſtroyed, Cro. E. 718. Mich. 41 Eliz. C. B. Pledgard y 


9. A. conveyed land to the uſe of himſelf and his wife in tail, re- 
mainder to his right heirs; and had iſſue a fon and a daughter, and 


ies, the 
leaſe ro Cc. 
. Lake, 


dyed; and the ſon leaſed for years to begin after the death of his .. 


ther, and dyed without I Me ; the daughter levied a fine; the wife, 
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who was tenant in tail, dyed. The queſtion was, if this leaſe for 
years iſſued out of the chats tail by way of eſtoppel; for then the 
conuſee ſhall not avoid it. It was adjudged, that this leaſe was 
| drawn out of the reverſion in fee, and the conuſee of the daughter 
[ 255 ] ſhall avoid it. Arg. Winch. 44. cit s it as 10 Jac. B. R. Erring- 
| ton v. Errington.—2 Bulſ. 42. Mich. 10 Jac. S. C. but ſays, that 
no judgment was given. Coke Ch. J. was ſtrong in opinion againſt 
the leaſe of the ſon to bind the conuſee; and Dodderidge for it; 

and that the cauſe was ended by agreement as he heard. 
10. A. levies a fine to B. to the uſe of C. in tail, remainder to his 
own right heirs; A. in the life of C. makes a leaſe for 100 years 
C. dies without iſſue; it is a good leaſe againſt A. For though it 
is called a remainder, yet it was a reverſion in A. and in ſuch caſe, 
his heir ſhould be no purchaſor, but ſhould take by deſcent. Jenk. 

267. pl. 78. 2 Rep. 91. Bingham's caſe. 

* 6Rep. 88. II. If tenant in tail makes a leaſe for years, and levies a fine with 


b. Paſch. 8. proclamations to the donor and dies having iſſue, the donor ſhall 


Jac g. B avoid the leaſe. Arg, Bridgm. 28. cites 6 Rep. Ld. * Abergany's 


' caſe. ; 
So where 12. Tenant in tail makes leaſe for years, and levies a fine to an- 
the re- other, this makes the leaſe unavoidable. Arg. 2 Roll. R. 490. 


| for waiin Fill. 22 Jac. B. R. Crocker v. Kelley. 


the king, and 


the tenant in tail levied a n. 72 the king, he ſhall not avoid the leaſe; becauſe he came in in the 


revertery. But if tenant in tail was attainted of treaſon, the king ſhould avoid the leaſe. Arg. 
Godb. 324 cites 2 Mar. AvusTt1x's Cask, cited in Walſingham's caſe. 


18 13. Baron and feme [ tenants in ſpecial tail, by a conveyance made 
e by the baron during coverture. Cro. J. 688. S. C. Remainder 
report there to the heirs of the baron, had iſſue a ſon; the baron dies; the /o7: 
is, that the levies @ fine with proclamations to the uſe of himſelf and his heirs; 
. 2 the feme makes leaſe for * 21 years, rendering rent; the ſon having 
in the fine, deviſed the land ; the feme dies ; adjudged that the leafe continues. 
and that Hill. 22 Jac. B. R. 2 Roll. R. 490. 499. Crocker v. Kelſey.— 
3 Jo. 60. S. C. — but when the ue are all dead, then the conuſee 
"=" having the reverſion ſhall avoid the leaſe; but till then the eſtate 
Cro. J. 682. tail continues in right as to a ſtranger. Jo. 62. S. C. affirmed in 


5p error. Ibid, 


in Roll. Hutt. 84. S. . Bridgm. 28. 8. C. — 5. P. Sid. 62. Mich. 13 Car. 2. B. R. Cun- 
MOKE v. BET1SON, in which the leaſe was made for 1co years. —PÞridg. 29 S. CS. C. cited 


de for 30 years. 


Sid. 62. in caſe of Cudmore v. Betiſon.—“ Roll Eſtate (I. a) S. C. pl. 3. Reports the leaſe to 
The eſtate tail in the feme, was hy the proviſion of the baron during cover- 
ture; and the leaſe made by the feme, was for 21 years without r:ſ-r ving the ancient rent, and then 


ſhe died ; the ſon deviſed the land and died leaving a daughter ; this was adjudged a good leafe to 


bind the deviſee. Cro. J. 688. Trin. 21 Jac. Crocker v. Kelſey. | = 
The juſtices ſaid that the? reſolution of Cxocxtn and K ELSE Ss car went very far, and per- 

haps, if tobe adjudged at this day, it would be contrary. Skin. 31, Hill. 33 and 34 Car. 2. B. R. 

in caſe af Bettiſon v. Elways.. : RS ws og 


„4. If there are father (tenant in tail) and ſon; and the fon levies 
2 fine, and the father afterwards makes a _ for years and dies 3 


the conuſee ſhall not avoid it; for ſuch leaſe was good at common 


* 


law againſt the iſſue ;. and the ſtatute of W. 2. ſhall aid none but 


the iflue in tail; and when the iſſue are extinct, ſhall aid only the re- 
verſioner. Jo. 61. Hill. 22 Jac. B. R. in caſe of Crocker v. 2 
. „ ; 27 : _— 


bl 


r 


* 
* 


F me. — 5 5 
And in all the ſaid caſes when the eſtate tail is ſpent by death 
of all the iſſues, the rever/toner ſhall avoid the leaſes. Ibid. 

15. Baron and feme, tenants in tail, and to the heirs of the baron; 
they have iſſue two daughters; the two daughters levy a fine to a 
ftranger and his heirs ; the baron dies; the feme makes leaſe for 100 
years and dies, under which leaſe the plaintiff in this ejectment 
claimed, there being iſſue, in tail alive; and if this be a good leaſe 
azainſt the conulee of the fine, was the fole queſtion. And thoſe 
for the plaintiff cited the caſe of CROCKER and KELSEY. 2 Cro. 

688. for authority in point, that the leaſe was good as long as there 
ſhall be any iſſue in tail alive ; which caſe is more largely reported 
in Bridgman's Rep. 27. And they alfo cited Mackwilliams's caſe. 
And this caſe not being within the Stat. 11 H. 7. the feme may, 
without doubt, have and diſpoſe of all the eſtate as long as there ſhall [ 250 ] 
be iſſue in tail. And of this opinion was all the court in the principal 
caſe ; but they offered to the counſe] of the defendant to have 
ſpecial verdict if they thought neceſlary ; but they knowing the au- 
thority before to be againſt them in point, and perceiving the 
opinion of the court, would not pray ſpecial verdict; wherefore the 
court directed the jury to find for the plaintiff,” And they gave 
their verdict accordingly. Mich. 13 Car. 2. B. R. Sid. 62, Cud- 
more v. Bettiſon. 

16, If conuſee of a fine by tenant in tail ſhall av a voidable leaſe, See Eſtate 
made by the tenant in tail, as the iſſue in tail might have done? (T. a) pl. . 
Per 2 J. that he may, Twiſden J. contra. Lev, 167. Trin. 18 
Car. 2. B. R. Opy v. Thomaſius. Adjudged, that he can- 
not. Hill. 2 W. and M. B. R. 4 Mod. 4. Simmonds v. Cud- *5: C. ad- 


more. In the caſe of Oey and THomasvs, the leaſe was a Patfd, 8. 


leaſe in futuro, made by the father tenant in tail, and the fine was and 1 Salk. 


levied by the ſon, before a former leaſe determined; and therefore 338. S C.— 
the Court thought the cognizee not bound by it; otherwiſe, had it 8. 83 p 
been a leaſe in præſenti. 4 Mod. 6. ibid: 3 . : 

17. A. tenant y life, remainder in tail to B. B. makes a leaſe to 
commence after A's death; A. ſuffers a common recovery with 
voucher of B. and dies. Held that the leaſe is not deſtroyed, and 
that ſuch leſſee. might well f/f) ſuch recovery. both at common law 
and by the ſtatute 21 H. 8. 15. Arg. Paſch. 4 W. and M. 

Show. 38 1. cites Cro. E. 718. Pledger v. Lake. 

18. A. tenant for life, with power to make a leaſe for 3 lives, ex- 5,0. Show 
ecutes his power and dies; and after B. being ſeiſed in tail of the re- 370.5. C. 12. 
verſion (after the determination of the term, for which the 3 lives  —_ 
was granted) and alſo of the remainder to him in fee, makes a rever- 8. C. * 
honary leaſe for 2 lives, and dies, (the other 3 lives being ſtill in being); 
upon B's. death the gſtate tail and remainder in fee deſcended to C. 
and afterwards C. levied a fine with proclamations to J. S. and R. S. 
to the uſe of F. and his heirs. It was adjudged that this rever- 
lonary leaſe iſſued out of both the eſtates of B. (viz.) as well out of 
theremainder in fee as out of the eſtate tail; and that the eſtate tail 
being extinguiſhed by the fine, the reverſionary leaſe (ifſuing out of 
Us remainder in fee, which B. had at the time of the leaſe made) was 
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ood and unavoidable. Hill. 4 W. and M. B. R. Carth. 257. 
Simmonds and Cudmore. 


12 Mod. 19. But per 3 J. contra Holt Ch. J. if B. had been only tenant 
2p. in tail, without having the remainder in fee at the time of the leaſe 


Skin. 33e. made by him, the cognizee ſhould not avoid the leaſe; becauſe the 


8. C. and F. potber of avoiding ſuch charges was annexed to the ęſtate tail, and reſts 
in privity thereof, being given to the iſſue by the flatute de donts, and 


is not transferrable by the iſſue to the cognizee, or any ſtranger, but 


is as a power of revocation, which is determined by changing or de- 
ſtroying the eſtate, to which it is annexed ; nor is ſuch future leaſe 
merely void by death of tenant in tail leſſor before the commence- 
ment. But that after his death it is voidable only by ſome act of 
iſſue in tail. But per Holt Ch. J. even in ſuch caſe the cogntzee, 
or feoffee of the iſſue in tail, might avoid this leaſe ; for he held, 
that by the death of the tenant in tail before the future intereſt could 
commence, the ſame would become ipſe facto vid as to the leſſee; 
for leſſer, tenant in tail, dying befere the leaſe 15 to begin, is the ſame in 
reaſon, as where tenant in tail makes a leaſe to commence after his 
death, which is admitted to be void ab initio ; for upon the death of 
| tenant in tail the eſtate deſcends to the iſſue, and he is in paramount 
the future intereſt; and the leſſee, in that caſe, has only a right or peſ- 
ſebility of an eftate, which, by the death of tenant in tail before that 
right is to weſt as an eſtate, is extinct and gone, Carth. 259. in caſe 
of Simmonds v. Cudmore. : 


[257] (T) Fine of land. What Perſon might, and may 
be bound by it at Common Law. | Baron and 
Feme, or Feme without her Baron. 


If afeme [Þ I F feme covert levies a fine as feme ſole; if the baron does not 
8 defeat it, it ſnall bind the feme and her heirs for ever. 7 H. 
eme io ; . 

feme tole, 4. 23. 17 Aff. 17, Dubitatur. 17 E. 3. 52. b. 79.] 

executory, and after execution is ſued againſt her and her baron, the baron makes default, and 
the feme is received, ſhe ſhall defeat her own fine, for the benefit of the baron; as in one book 18 
adjudged, and yet ſhe appears in manner as a feme ſole. Co. R. on Fines 9. cites 17 All. 17.— 
But it ſhe, without her huſband, levies a fine by rhe name of A. the wife of J. S. (her hulband) the fine 
ie merely void; becauſe it apprars by tbe 12rd that ſh: 1; covert, per Bridgman Ch. J. Sid. 122.— 
Hob. 225. 7 Rep. 8. 10 Rep. 43. Perk. ſ. 20. | | 


It mall not ¶ 2. If feme covert take ſecond baren, and they levy a fine, this ſhall 
_— for bind the feme and her heirs for ever. 7 H. 4. 24. 9 H. 6. 33. b.] 
named by the name of the ſecond baron, and not of the firſt, and ſo it is not good, Br. Fines, pl. 
32. cites 7 H. 4. 23. per Gatcoigne.— Br. Eſtoppel, pl. 55. cites S. C. but adds a quere,—br. 
Scire facias, pl. 60. Cites S. C.—Weſt's Symb. 2. b. ſ. 8. cites 7 H. 4. 22, 23 that it ſhall not 
bind Der, becauſe ſhe is . Ver if the with her right buſbanl, by a wrong chriftian name, levy 2 
tine, ſhe is eſtoppod during her life. Ibid. cites 1 All. 11. Br. Fines 17. . 


But if 5. [3. But in theſe caſes the baron may defeat it. 7 H. 4. 23. 9 H. 


rſs bars | 
bee. 6. 34. b. 17 E. 3. 52. b. 79. 17 Aff. 17. 
entry by him, this ſhall bind her and her heirs for ever. Co. R. on Fines 9. and yet he cites a book 


tothe contrary. 32 H. 6. 27,——Þr, Entre Cong. pl. 129. Cites S. C. Kelw, 205. d. pl. 7.— 


P. I. 50. pl. 16. : | 
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4. And if the baron avoids the fine, it ſhall avoid the fine againſt He mar 
the feme and her heirs for ever. * 17 All. 17.] rug 
| defeat it, as 
to the franktenement, which he claims for his life in jure uxorie to be terant by the curtrſy, Br. Fines, 


pl. 33. cites 7 H. 4. 23. per R. Hull and Hulls. Nelw. 205. b. pl. 7. Dyer Ch. J. doubted, 
but he ſaid that Fineux was of opinion tht the fine was aynided in toto. Dal. 50. pl. 36.— 
Br. Fines, pl. 75. cites S. C. aud 17 E. 3. 5. and 78. | | 


[5. If baron and feme levy a fine and after they are divorced, cauſa 
præcontractus, yet the fine remains good. 9g H. 6. 34. b.) 
(6. And this remains good as well againſt the heirs of the feme as 
againſt the feme herſelf. Contra, 18 H. 6. 34. b.] 
7. If a fine be levied by baron and feme during the nonage of the 
feme, the reverſal muſt be during the nonage of the feme, but ceſſet 
executio during the life of the baron; for he has authority thereof 
given for his life, Br. Error, pl. 28. cites 30 E. 3. 5. 6. 
8. In ſcire facias, the caſe was, that a fene had two barons together, 
and the ſecond baron levied a fine and dizd, and the fir/? baron ſur- 
vived and died, and the fee was always ſeiſed, and #9 party to the 
fine, and after died, and the heir of the feme entered, and ſeire facias 
was brought againſt him to execute the fine, and held that the fine 
does not bind; and the tenant pleads that M. his mother was ſciſed 
before the fine, at the time of the fine, and always after, and was 
the feme of Rich. and never the feme of Rob. who levied the fine; 
and by tome, he ſhall ſay, that thoſe, who were parties to the fine 
had nothing, but M. whoſe eſtate he hath, &c. and per Finch. the 
iſſue ſhall be, whether M. feme of Rob. who was party to the fine, 
had any thing? quære, quia non adjudicatur. Br. Fines, pl. 16, 
cites 42 E. 3. 20. 
9. If a feme covert only without her baren levies a fine executory, 
though the baron continues in paſſeſſion during his life, and after dies, 
this ſhall conclude the feme and her heirs; but if execution had 
een ſued, and after the baron had died, this had avoided the fine for [ 2 58 ] 
ever, Co. R. on Fines 17, 
10. If the wife alone, without her huſband, levy a fine of her own * Becauſe 
lands, wherein ſhe hath fee ſimple, it will be a bar againſt her and Þ*, ws ex- 


: Cas . : 1 amined and 
her heirs, unleſs the huſband avoid it during her life, or after her had power 
death, if he is tenant ly the curteſy. Wood's Inſt. 243. ou the 

; | | and. 10 


Rep. 43. in PoxT1xG6ToNx's 8s — And (after ſo ſolemn an act) ſhe ſhall not he admitted to ſay 
that ſhe was covert, thongh her huſband ſhall, atid he may enter and reſtore the land to himſeif and 
his wife both. Hob. 225. For by the entry of the baron the ettate of the conulee was 
defeated and the ancient eſtate of the ſeme reveſted in him, and he is ſciſed of the intire eſtate as in 


Fight of his wiſe. 7 Rep. S. a. h. in Counteſs of BryroxpD's sf, and cites 17 E. z. 52. b. 17 


All. 17. 7 H. 4. 23. 2 R. 3. 20. 9 H. 6, 33.——Weſ's Symb. ſ. . cites 17 E. 3. 52, and y$. 17 


Aſſ. 17. 7 H. 4. 23.—Co. R. on Fines 9. 


11. Huſband and wife levied a fine of the lands of the wife, ſhe 
deing within age, and afterwards they ſuffered a common recovery; 
the huſhand died; the widow married again, and her huſband and ſhe 

rought a writ of error to reverſe this fine and recovery; the Court 
was of opinion to reverſe the fine, but would adviſe on the recovery 
becauſe it was had againſt them after appearance, and not by default, 
Goldſ. 181. Sir Henry Jones's caſe, 
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(U) Bound. Corporation. 


[1, I F, upon a writ of annuity again}? a prior preſentable, who has 

covent and common ſeal, the prior levies a fine; this ſhal! 
bind the ſucce ſors; becauſe the annuity was before, and this is but 
as a judgment. 12 H. 4. 21. b.] | uo,” 
I 2. It an abbet levies a fine ſur conuſance de droit of land of the 
right of his houſe, tais ſhall not bind the ſucceſlor, but he ſhall recover 


it again. 20 H. 6. 46.] | 


* 


There 3. If they be /uch civil bodies or corporations, as have in themſelves 

an wt LY 8 3 2 . . — * ; 
es dende abſolute eftate and authority of their poſſeſſions, ſo as they may ma:!:- 
tain a writ of right thereof, as mayor and commonalty, dcn and 


a general 

c2rient of toe 

wh-/- „ Chapter, colleges, ſocieties corporate, and ſuch like, and their ſucceſfors; 

fe they are barred by fines preſently. Weſt's Symb. ſ. 181. cites 
e 3. a Irin... 


Fines 22. 


® 1: mould be (538.) 


1 Ela. 19. 4. But deans, biſhops, priors, abbots, maſters of heſpitals, parſazs 
3 wn vicars, prebendaries, chauntrie prieſts, and ſuch like, which nay nat 
Mops :ng Have a writ of right, but either a juris utrum, F. N. B. fol. 48. 


biſhops (R) or fine aſſenſu capituli, F. N. B. fol. 118. (I) are not barred 


from grant by ſuch fines if the patron and ordinary join not with them. Weit's_ 


e Symb. ſ. 181. cites Pl. C. 538. a. 20 Eliz. 375. b. 11 Eliz. 


cel of their 

poſſeſnons to any but the crown, and afterward: the 1 Fac. 1. 3. enicted that all aſſurance; of the {irds 
cf ar chop: Ir e ep Neu be vid, though med: fe the craun. And the ſtat. 13 Elix. 10. mukes 
t id all eitites made, or ſuffered by any m. ſt: „ „% fellow; of avy college, dein and c 5.1. r of any ca- 
the'ra', or Cc Negiate church, maffer or gunrdinn of any by/pital, Pa en, Via, or any Htver bing wy 
ſpiritual or excl; fiaſficul living, of anv houtes, land, Kc. parcel or college, &c. promoten, Or 
belong 8 thereu to, Other than for 2 1 years o 3 lives from the making, and Wiereupon the accultome 
able yearly rent, or more ſhall be reſer ed and payable yearly during the term. Mats. Cump. Ins- 
427 ſol. and 478. 


S.P. ariſe 5. If a dean be ſeiſed of certain lands, as of his diſtinet poſſe/ſiuns, the 
42k. dean may make conulance ; but if he be ſeiſed jrintly wwith his chap- 
lain: corrra ter, he and the chapter cannot levy a fine; fo it is of a mayor and 


of an 259% commenalty, and of all other joint corporations they cannot make any 


or br/hop ; 7 =O 5 : 
for they are Conuſance. But otherwiſe, it is of all Jole corporations; and the 


ſole ſeifed Treaſon is, becauſe none can make conuſance by attorney; and corpora- 
in feein tions aggregate of ſeveral cannot appear in proper perſon. Co. R. 


right of the l 
nd on Fines 8. 


But a pn ſes cannot diſcontinue ; for he is nt [ied in fer ts all interts, Br. Diſcontinuance de Pol- 


ſeſſion, pl. 22. cites 21 E. 4. 86. 


[ 259 ] 6. A * corporation that has abſolute eſtate and e,; of itſelf, 
* Hill. z;, is bound by 4 H. 7. 24. of fines. But biſhops, deans an chapter, 
Car. B. R. that cannot bind their poſſeſſion without ent of others, and ſo pat- 
* 52: fon, vicar are not. But by ſome of the juſtices though every bi- 
Lada v. Hpop's ſucceſſor, &c. ſhall have 5 years to claim, or enter, yet every 
Alford. one that ſuffers the 5 years to paſs ſhall be bound during his time: 
4 but though he is bound, his ſucceſſor ſhall have other 5 years by 
the ſaving and proviſo in the act; fo of officers for life, 9 
| | | i. ore os) 
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7. Deviſe was to a corporation upon limitation, that they ſhall 
pay fo much to a charitable uſe ; a fAranger enter; into the land, and 
levies fine with proclamations and 5 years paſs; and tota curia 
agreed, that this ſhall bar the corporation, though they have no notice + 
sf the deviſe. Hill. 15 Car. 1 Jo. 452. the Mayor and Com- 
monalty of London v. Alford. | 


(W) Statute 27 E. 1. Cap. 1. 


1. 27 Bot. cop. 1. x. Enacts, that foraſmuch as fines levied The l- 


5 PS. 3 A ; h '- b fore 
in our court ought and do make an end of all matters, and P's are . 125 3 

75 » . . — Ee I 145 4 
called fines principally, where after waging of battail, or the great vs, that 
aſſiſe, in their caſes, ever they Hold the lajt and final place. ”"_ a 

. | ; conuſance dz 

4 ets &c. was made fo Ei that 13 . N. Der any th ng Lefore, and the con ſce granted, and rende) «4 the : 
ſame back again, at the fame inſtant 7 th- rufe, tor life, or in tal, with remainder ever to aue, who 
alwavs was ſeiſed, and in of the land ; privies (by colour that there was v tronſmutation of 
tern} were, againſt law, permitted to avoid fines by the averment aforeſaid. 2 Inſt. 2 54-—— 
Co. R. on Fines, 15. | 5 . 

So where tenant in {ee had accepted ang eſtate by fine from him, that had nothing, Gy life, or in tail, 


| fo that tv the law the conuſee and his heirs are concluded, and eſtopped for ever to claim other 


eſtate ; yet beſore the making of this ſtature, the ſcid averment was rectited in avoidance of ſuch fines, 
and for thoſe two cauſes, and in affirmance of the ancient common law of England, this ſtatute 
was made. Co. R. on Fines, 1 5. 

But it ſeems to me, tliat the firſt of the ſaid two errors, or miſpriſions of the law, permitted and 
ſuffered beſore this ſtatute was made, was v2 y ab/urd, and manifeitly contrary in itielf; c the heir 
of the conuſor endeavoured, by ſuch averment, to avoid the particular eſtite re-taken by his an- 
celtor by the render; becaute he, that rendered, had nothing, but, as I-think, in endeawouring to gain 
400 fre fimpl: hy, Liſe; „1 erly the fer imple, Hut ao IT. ets to lif 59 oe. pa tical. ir ſtate, which .:lſo 
was rendered; for though the render was void, as then nunus ſaſte was allowed, yet the fine fur 
conuſance de droit come ceo, &. was good, and then the ſd fine being good (for the imperfect or 
inſufficient render cannot impeach it) and the render being void, the recognifee ſhall retain the 
land, and the horr of the recognifor 1s = ursel for ever; and therefore the words of this ſtatute 
art true, viz. that ſuch averments ere contra leges & contuetudines regu uoſtri antiquit. uſitat. 
and thoſe (as I think) were the cauſes of this ſtatute, Co. R. on Fines 15. 


- Y. 2. And nav by a certain time paſſed as well in the time of king 2 Inſt. 524. 
Henry of famous memory, our grandfather as in our time, the parties of a" that 
ſuch fines and their * heirs contrary to the laws of our reaim of ancient TD 3 
time uſed, were admitted to adnul and defeat ſuch fines, alledging, that reign of 


before the fine levied, and at the levying thereof, and ſince, the deman- U. 3. 2 
6 nt | | * 5 | in- 
aants, or plaintiffs, or their anceſtors, were always ſeiſed of the lands furcecbions 


contained in the fine, or of ſome parcel therecſ, and jo fines, + lawfully and civil 
le vied, were many times unjuſtly defeated and adnulled by jurars of the wear: by the 


grandees of 


country falſly and maliciouſly procured. this realm, - 


: and that it was uſed by the mointenance of the grand:es, that parties and privies might avoid fanes by 
fuch averments, which averments in the reign of Ed. 1. were continued until the making of this 


ac 

2 In this act carum partium heredes, is to be underſtood of ſuch heir, who claims the inberttaxce of 
that anceſtor who lied the fines. Arg. 3 Rep. 89. in the caſe of fines. 

Though this ſtatute ſaith, that the parties to the fines and their 44; ſhall not have averment 
23:1%\t fines levied, &c. viz. that they, or their anceſtors were ſeiſed, &c. yet aur books are ad- 
JUlzed, that againſt a fine levied by my father, I ſhall ſay, that before the tine, and at tae time of 
the fine and after, I mvſelf was ſeiſed, and ſo avoid the fine z for as I have Wah before in this Catey 
I am not heir to my father; for he: dicitur ab harcditate, and I do not claim this land by inherit tice 


Co. on Fines 15, — This is mt intended of an heir in 600d only, but of the hei o the land 
of which the fine was levied, aud not of land which hie has otherwiſe than as heir. See 3 Init. 52 ö. 
Thus 
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This ftatute is intended of eater in fee imple anly, where the heir claims only by the ſame an- 
ceſtor ; but, upon an eſtate tail, he claims by the gift, per Brooke. Br. Fines in pl. 25. 

+ A fine may be ſaid to be ite l-v22z;, though partes fins nihil habuerunt ; for rite levatus is, 
within the meaning of this ac, the ſame as duly levied, that is ia du- form of luro, and a fine may 
be ſaid to be levied in due form of law, though it be only /y way of corcl uti. Arg. 2 Rep. 9. in 
the caſe of fines. — Theſe words rite /:ya44s, as to the external form of a fine, are to be taken as to 
2a fine levied cam Edmand» Anderſon (viz. the name of the chief juſtice) S js , where all the 
juſtices ought to be named; per Windham J. and ſo it ſeemed to Periam and Anderſun, Mich, 
29 and 30 Eliz. Le. $5. iu the caſe of Zouch v. Bamfield. | 


§. 3. Ve therefore intending is provide a remedy in the premiſſes ix 
our parliament at Weſtminſter, have ordained that ſuch exceptions, an- 
fewers or inquiſitions of the country, hall from henceforth in no wiſe 
be admitted contrary to ſuch recognizances or fines. And further, we 
will, that this flatutes jhall as well extend to fines heretofore levied, as 
to them that ſhall be levied hereafter. | 


5 (W. 2.) Statute 24 E. 3. 16. 


Before this 1. 34 E. 3. 16. Enacts that the plea of nonclaim of fines ball be 
==. no bar hereafter. | 


having preſent right ought to make claim, and their claim availed for all in remainder, or rever- 
fhon. For all had but one year by the common law after the fine levied, and this miſchief was a 
great reaſon of making this ſtatuic. Arg. Pl. C. 359.— he fatute 4 /. 7. only inteuded to 
remedy the miſchief which this ſtatute 34 E. 3. 16. introduced. Jenk. 192. pl. 97+ 

This ftaunte ouſts nonclaim onl/ to fines levied, and extends not i9 a jud 7ment in a vt of 1 ight ak 
this day, and therefore the common law in that cafe remains to this day, viz. that claim muſt be 
made within à year and a day after judgment. If a fine be levied without proclamations, or with 
out ſo many as the law requires, then this ſtatute extends to ſuch a fine. A fer? cn nt had na 
privilege of nonclaim, as ſome have ſaid ; for ſhe had a huſband, that might make claim for her. 
Alſo, they in er ion or remainder expectant upon any «fate of freebeld were barred by the common 
lav. and yet they could make no claim; for it belonged to the particular tenant and not to them; 
becauſe their entry was not lawful, which was one of the principal cauſes of m 4.ng thi; ſatuty : but 
theie caſes of coverture and of them in remainder or reverſion are now holpen, and their rights 
and titles ſaved by ſtatute 4 H. 7. 24 as by the ſaid act appears. Co. Litt. 262. a. b. | 


(W. 3) Statute 1 R. 3. 7. 


Per Dyer. . 2 R. 3. 7. Enacted that fines ſhall be proclaimed 4 times, 4 e- 


— — veral terms, and at the aſſiſes, &c. | 
has all = And that a fine ſo proclaimed ſhall conclude all * both privy 


H. 3. and flirangers (except women covert, other then ſuch women as are 
touching parties to the fine, perſons under age, in priſon, out of the realm, or 
— hr not of ſound mind) if they purſue not their right, title, claim, or in- 
the aft, but fereſt, by way of action, or lawful entry, within 5 years after the pro- 
the word clamation ſo made and certified as aforeſaid. 
2. _ The right of ſtrangers which happens to come unto them after the 
4H. 5. Pl. fine is ingroſſed, is Javed, fo that they lawfully purſue their right or 
C. 373. b. fitle within 5 years after it ſo comes to them: and here an action 
againſt the pernor of the profits is maiutainable. | 
be parties, to whom ſuch right or title comes, be covert, under age, 
in priſon, out of the land, or not of ſane memory, they or their heirs 
bave time to purſue their right or title within 5 years after ſuch im- 
| = perfections 


will not 

of the fa 
tute. 
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perfe2ions removed; ſo alſo, have they in caſe they had right of title at 
the time of the fine levied. | 


2 


(W.4) 4 H. 7. Cap. 24. 
1. 4 H. 7. cap. 24. EnaQts that after ingreſſing 1 every fine, This is an 


21 | - . _ : original 
zo be levied after the feajt of Eaſter, that ſhall be in the year Y our EN 
Lord 1490, in the king's court afore his juſtices of the common place of expl ma- 
any lands, tenements +, or any other hereditaments, the fume fine be openly tot y ſta- 
and ſolcmnly read and proclaimed in the ſame court, the ſame term, flohelt Cu. 


awd in 3 terms * then next following the ſame ingroſſing, in the ſame J. Winch. 
court, at four ſeveral days in every term, and in the ſame time that it 123. in cafe 
is ſo read and proclaimed, all plcas to ceale. f Hit- 


LIARD V. 
SAxNDERS lt is ſaid in the preamble of this act, b. Femes rught te te of the great ff fire gib to avoid 
/crifer and debates, Ec. and therefore this ſtatute dues not extend to any fines levied by cowm, See 
3 Rep. 77. b. Former's caſe. 7 

This ſtatute exzends only to fines, and not to nonclaim on a judgment in à writ of right, Co. 
Litt. 262. | 

So it extends not to land in ancient demeſus; for the lord may avoid ſuch fine by writ of deceit. 
Pl. C. 370. b. | 

And it does not extend to Lancaſter. Arg. 1 Roll. R. 305. Holland v. Lee. 

The Lord Keeper's opinion was, that howſoeverg H. 7. was, at the making thereof, as to bar- 
rug, or not barring an eſtate tail, yet when 22 H. 8 comes, and declares upon 4 H. 7. now al 
tines are good to bar eſtates tail. Skin. 97. Hill. 35 Car. 2. in the E. of Derby's caſe. | 

This ſtatute enures and operates by way of b t the right, which anſwers Saut and CLEnK's 
caſe, Ju. 210, 211. 2 Salk. 422. Hill. 1 Annæ, B. R. in cate of Hunt v. Bourne. ; 

* If one of the terms limited by this ſtatute be adjourned, (becauſe the ſtatute ſays, then next enſu- 
izz / all the proclamations before are void, till the ſt»tute 1 Mar. 7. Raſtal, Fines 12. becauſe the 
time limited by the act, ought to be purſued, and once attached in part wwght to be continueds Pl. C. 

71. d. 


: See words Term aqjerned.} | FT{26 i] 


§. 3. And the ſaid proclamations ſo had and made, the fine to be a * » By theſe 
final end, and conclude as well privies as ſtrangers to the ſame, except words it 
women covert, other than being parties to the 2 fine, and every per- _—— : 
ſon then being within age of 21 years in priſon, or out of this realm, Foo 
or not of whole mind, at the time of the faid fine levied, not parties to „ _ 
| | 5. Hill, 
ern 2 
| | x in E. of Dar by's caſe. 

| Per all the judges but 3, the iſſue of tenant in tail was barred hy a fine levied by his anceſtor, 
dy viitue of the ſtat. 4 H. 7. defore the ſtatute of 32 H. 8. Hill. 31 and 32 Car. 2. in Scacc. 
Rays. 359, Murray v. Eyton, & al. | 

The fines levied according to this ſtatute are, ab initio, as ſtrong againſt entails, as 32 H. 8. Hob. 
332. Mackwiltiams's caſe. . And therefore if a woman be tenant in tail, having i ue a ſen and 
- day. brer, and the /ou (being the firſt iſſue of the entail) lies a fine, living the mother, and dirs, and 
ſhe ſurvives him, this ſhall nat bar the daughter, to whom the land entailed deſcends immediately 
from the mather, adjudged by 3 judges againſt 1. Hob. 332. Mich. 19 Jac. Markwilliams's cafe. 
kin caſe of collateral ifſues it is otherwiſe. ——lbid. 333. S. C. — Jo. 32. S. C. 

Tenant in tail, having iſſue, levies a fine, and dics before all the proclamat uns are made, and aſter- 
wards (the iſſue being beyond ſea) the proclamations are all made, and then the iſſue claims; and 
it was reſolved by all the judges, that though a right deſcended to the iſſue, becauſe the father died 

fore all the proclamations, and a fine without proclamations, or proclamations without a ſine, 
Will not bar the iſſue in tail, and though there was no fine with proclamations levied aſter the death 
of the father, yet, as he claims as heir by force of the eſtate tail, he is barred by the words of the 
ftatute, 3 Reh. $4. Paſch. 44 Eliz. the cafe of fines. 

Neither this ſtatute, nor the 18 F. 1. of fines, ſays, in expreſs words, that fines zvith proclamations 
all bar the intail ; theſe ſtatutes only ſay, that fines with proclamations /þ21/ be bars to all p.n ties 
and privie', ard to ſtr anger 5, if the ſtranger doth uo bring his action, or make his claim within 5 years 

| | 4er 


1 
: 

: 

4 

2 
þ 
"i 
n 
5 
— 

, 

1 
2 

7 


+ Iz 
—— 
1 


i 
e 1 


L 9 * 
eee e ee 


s a . 
I 


3 


r 


n 7 Agr So 


\ Br dt tg Forge on bw, Ur Ee e ee cc bk 


0 


* 


et 


I eee "Uk. os ee ed A IRE a 


4907 
——— —— ——— — —  — ﬀ 


| | „ 
261 Fine. 
after ſuch fines levied with proclamations ; and the true intention of the 4 FH. „. was to take 
away the ſtatute of nonclaim enacted the 34 Ed. z. ch. 16. and not to bar the eftate tail any more 
than 15 Ed. 1. had done; as appears by the ſtatute of 32 H. 5. 36. which ordains tines levied ut 
ſup. & nonclaim ut ſup. to bar the tail. Jenk. $7. pl. 68. - | 

As the ſaving is general 72 al! priſons and bi , notwithilanding nonage, inſanity, &c. ſo 15 
the condition general, to all heirs whatſoever they ire, the words being, t #47 they Ft ſue their title, 
claim, Sc. within 5 years after proclamations ; tor otherwiſe the ſaving ſhall be for all keirs, and the 
%% (hall be of all heirs within age, and then the %)) is not ſo large as the ſaving ; and fo the heir 
withm age is bound to the condition of the firſt ſaving, as well as he is faved in the ſame, P?}, 
C. 271. a. : | 

Heir in tai! and heir in fee are all one by this ſtitute. 3 Le. 227. pl. 304. Anon. M. 31 El. 
C. B. | 

Tenant in tail levies a fine with proclamations, and the ; y-or; pajs in bis life time, and he dies; 
and per 5 judges againſt 3. his iſſue ſhall be barred by this fine. D. 3. pl. 3z.— cited 3 Rep. 
87. in the caſe of fines. S. P. Br. Tail & Dones, &c. pl. 2. cites 19 H. 8. 6. that by the beſt 
opinion, the iſſue ſhall be bound by the ſtatute of 4 H. 7. c. 24. Brook fays, and ſo ſeg that tens 
ſtat ute, and the new ſtatute of 32 H. S. 26. are of one and the fame effect, except that the i 
an explanation of the other, and by the one and the other, Pp? 71 5 {Þall be bound immediately after pr 0 (a. 
waticxs Which may be finiſhed in 4 terms, quod nota, and the 5 years i for flrangers, 


®* Hobert §. 4. And ſaving to every perſon or perſons, and to their * heirs, 


| Ch. J. faid ether than the parties in the ſaid fine, + ſuch right, claim and intereſt 


A vdged in as they have to, or in the ſaid lands, tenements, er other hereditaments 
me caſe of at the time of juch fine ingraſſed; lo that they purſue their title, claim 
Goprrty or intereſt by way 7 of action, or lawful entry within 5 years next after 


V. Wart, 8 Y * 
1 the ſaid proclamations had and made. 


of the yeungef? fon may wit bar the eli; and yet, within the words, the c i heir to him; but he 
ſaid that this word (heir) ſhall be expounded as (it hers and that ſo they uſe to expound this 
Nature which binds parties and privies, and that in ſuch caſe the c/d-/# 15 mot privy to the younreft ; 
fer & claims before bim. Winch. 123. Hill. 22 Jac. C. B. in caſes of Hiliard v. Sanders. z Roll. 
5 av SOT. | | | 
web right, lum, and intrreſ?, Sc. It was refolved that theſe words extend to. the intereſt of a 
er for year ;, tenant by ftatut? nie chant, flatute fl 1 , el git, guardian by chvali y, OXECUTOYYS havino lundi 
11% debt and gies paid, and every other iuch interett, Paſch. 3 Jac. C. B. 5 Rep. 124. Saffyn's 
cale. cites Pl. C. 374. a. ; 

Copybeid lands are within the words and meaning of this act. Paſch. 10 Jac. 9 Rep. 10;. 
Paiger's caſe. 

A fine with proclamations and « years bars all corporations, which have abſolute eft:trs in their oy 
r:ght, and their /4cc-fors, for ever, (by equity of this ſtature though it ſpeaks only of men and their 
teir: as mayor and commonalty, d an and chapter, &c. but it is otherwife of corporations which 
have e lute eftate, without others, as bithop, dean, parſon, &c. but thoſe toes ſhall be barred by 
xonciaim by 5 years, and every iucceſſor, ſhall have a new 5 years. Pl. C. 538. Trin.-20 Eliz. 
Croft v. Howell. : 8 

£2 an H having land prrtiining to his -fficr, as a parker, &c. ſhall be barred by a fine levied by 
his difſeifor and 5 years paſſed ; but not Jus ſuccs 751), unleſs 5 years paſs in his time. Ibid, 

It was refolved, that this a& ſhall bar a woman of her dow:r by a fine levied. by her huſband 


with proclamations, if ſhe does not bring her writ of dower within 5 years after the death of her ha 


band. 13 Rep. 20. in Canc. cites Hill. 4 H. 8. Rot. 344. C. B. 5 El. D. 224.— Pl. C. 373. b. 
Roll. R. 306. Arg. cites 15 El. D. Graves's caſe, 2 

If the 5 years commence in the life of the anceſtor, the heir, though within age, muſt claim within 
thoſe «5 years, or he ſhall be barred; adjudged, Trin. 20 Eliz, Pl. C. 356. Stowell v. Zouch. 

A. Ie for lifr, remainder in fte 1% B.———A, levies a fine, B. ſhall have 5 years for. the title, 
and the forfeiture, and after the death of A. he ſhall have other 5 years for the title to him ace 
crved by the death, and determination of the eſtate of A» D. 3. b. Marg. pl. 5. cites 32 El. Da- 
vies's caſe. | 

Tenant fir 9g yeorty if bs lives (» long, levie a fine, and dies; and it was reſolved, per Cur. that he 
in reverſion ſhall have 5 years after the death of the tenant to avoid the fine, and per Hale Ch. ]. 
there can be n» difference between a fine levied by tenant for life and for years, the reaſon being the 
ſame in both caſes ; and ſaid that Lord Coke's opinion, 9 Rep. Povern's caſe was made to be 4 
queſtion. Trin. 24 Car. 2. B. R. 2 Lev. 55. Whaley v. Tankard. Raym. 219. S. C. acc.— 
2 Vent. 241. S. C. 3 Keb. 35. S. C.—2 Vent. 334. in caſe of DI uf oN v. GREENvVILL, Ven- 
tris J. %,, argument Cites both the caſe of Popo ER, and this caſe of W ALEX v. TAN KAR, 
and ſays, that though he admits this caſe to he good law, yet he obſerves that it is a reſolution car- 
ried be th: v of the ſtatute; for the right is not purſued within 5 years after it firſt came, and 
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Fine, 262 
favs it is only a conſtruction by equity, and that he Mould not have gone ſo far, if not led by au- 
thority. : | | 


& 5. And alſo ſaving to all perſons ſuch action, right, title, claim 
and intereſt in, or to the ſaid lands, tenements, or other hereditaments, 
as firſt ſhall grow, remdin, or deſcend, or come te them, after the ſaid 
fine ingroſſed, and proclamation made by force of any gift in the tail, 
er by any other cauſe or matter, had and made before the ſaid fine le- 
wied : jo that they take their action, or purſue their ſaid right and title, 
according to the law, within 5 years next after ſuch action, right, claim, 
title or intereſt to them accrued, deſcended, fallen, or came. 

§. 6. And that the ſaid 7 and their heirs may have their ſaid 
aclion againſt the pernor of the profits of the ſaid lands, and tene- 
ments, and other hereditaments, at the time cf the ſaid action ta be 
taken. | 

F. 7. And if the ſame perſons at the time ef ſuch action, right and But if 


title accrued, deſcended, remained, or come unto them, be covert de ſtranger to 
the fine who 


baron, cr within age, in prifon, or out of this land, , not of whole i, ef gad e. 
mind, then it is ordained by the ſaid authority, that their action, right mry, becomes 


aud title, to be reſerved and ſaved to them and to their heirs unte the bet H, 
OF 18 - 


time they come and be at their full age 21 years, out of priſon, with- ſoned in the 
in this land, uncovert, and of wh:le mind, ſo that they or their heirs, zd year af. 


take their ſaid actions, or their lawful entry, according to their right 2 * 
. * * * a 
and title, within 5 years next after that they come and be at their —_ aer 


full age, out of priſon, within this land, uncovert, and of whole mind, ſo continues 
and the ſame attions purſue, or ether lawful entry take according to the = N 5 
ars are 
law, | | | | expired, 
and after he re--vers his memory, or is out of priſon, he /hal/ net be barred; for laches cannot be 
atſigned in fuch caſe, But if in the 34 yer the ſtranger to the fine go. 5 beyond ſea, or takes baron 
and fo continues till the 5 years are paſt they ſhall be bound; for h are voluntary acts, 
which the other are not; per Browne and Saunders J. Pl. C. 366. a. in caſe of Stowell v. Zouch. 

* Though the ein tail be beyond fea, yet inaſmuch as be uy wy and gut of the ſavings of the 4 H. 7. 
he is bound notwithſtanding. As if the iſſue in tail be toi ag, or under Coviriture, or non compos, or 
in prin; relolved by all the J. 3 Rep. 91. the 5 % reſolution in the caſe of fines.—And the reporter 
infor, that it infancy coverture, non ſanæ memeriz, or impriſonment of the heir in tail, ſnould 
give him power, in fuch caſe to avoid the fine, no man could be aifured of the land conveyed to 
him by any nne, and denies what is ſaid by the counſel, Pl. C. 430, in SM1TH and STAPLETON'S 
caſe. 3 Rep. gr. b. Paſch. 44 Eliz. in the caſe of fines. 

But if the > erſer dies, th, t: me nl, int with a lon, and the di ſſo;for levies a fine, and after the ſon 76 
torn, nou he is not excepted by the letter of the act; for the act excepts no infant but ſuch who 
at the time of the fine levied was within the age of 21 years; and none is withia the age of 2x years 
but only ſuch who is 1 rerum natma, and the fon in this caſe was not born, nor in rerum na- 
tura at ſuch time, nor could he ſay, that he was within the age of 21 years at the time of the fine le- 
vied ; for his age is accou ited from the time of his birth. And he was not born at this time, and 
ſo he is out of the ktter, but yet is 2with;n the intent, and ſhall be aided by the exception. Pl. C. 366. 
a. 366. b. Stowell v. Lord Zonch. 

A. tenant for life, remainder in tail 19 B.—B, being beyond ſea, and leaving a ſon within age in 
England, A. levies a fine; B. never returned, but died, immediately after the fine, abroad; and 
it was agreed by the whole court, that the ſon was not barred ; for though the condition of the 


faving is that the party purſue his right within 5 vears after his return, and this condition was never 


performed, becauſe he never returned, yet there was no default in him to exclude him from the 
ſaving, and then the ſon is aided by the other ſaving which relates to infants, Trin. 32 Eliz. 
Sav. 128. Sir Robert Cotton's caſe.— Le. 211. S. C. — And. 264. * 26 31 


§. 8. And alſo, it is ordained by the authority aforeſaid, that all ſuch * So that a 
perſons as be covert de baron, not party to the fine, and every perſon — 
being within age of 21 years, in priſon, or out of this land, or not of tions binds 
whole mind at the time of the ſaid fines levied and ing raſſed, and 72 ſuch only as 
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263 Fine. 
_ os - this ſaid act qfore excepted, * having any right or title, or cauſe of ge- 
anc,an . . yo 3 

bined: wor o Tian, to any of the ſaid lands, and other hereattaments, that they or 
as hover ven, f heir heirs, inheritable ts the ſame, take their faid actions, or lawful 
en, fe- entry, according ia their right and title within 5 year: next after th.y 
V:!'i, Way or . . . od 
le ke os COPE and be of age 4 21 years, out of prifon, reovert within this land, 
of the land, and of whole mind, and the ſame actions ſue, or their lawful entry 
fo that they take and purſue according to the law. 
Mall not be ; 
concluded of their rent, common, eſtovers, way, or the like, though they claim not within the 8 
years. For the ſtatute ſpen ks only of bindung the lands, and ſays nothing of the profe opprendty 
out of the land. Br. Fines, pl. 123. | 

Sz of an authority to {:!! land, ne who has ſuch authority, may ſell after the 5 vears after proc la- 
mations ; for he has no intereſt in the land, but has power only to ſeil it. Br. Fines, pl. 123. 


Iftenant in F. 9. And F they do not tale their action, and entries as 15 aſore- 


— 8 ſata, that they and every of them, and their heirs, and the heirs of 


1er in 2ail is every of them be concluded by the faid fines fer ever, in lite farm as they 
privy, and be that be privies or parties to the ſaid fines. 

therefore 

barred of averring quod partes finis nihil habuerunt, adjudged, per tot, Cur. Le. 85. Mich. 29 and 
30 Eliz. C. B. Zouch v. Bamfield, — cited ; Rep. 88. in the caſe of fines. Mo. 250. S. C. —— 
Iffue in tail is privy ; becauſo it the fine de erroneous, he may have writ of error, which he could 
not have, if he was not privy. And. 171. S. C. Arg. citcs 19 H. $.6. g 


This ſtatnte 8 10. Saving to every perſon or . not pariy my privy to 
4h that the ſaid fine, their exception to void the ſame fine, by that that thoſe 
pv . which were parties to the fine, nor any of them, nor no perſon or per- 
{rvied by ae fons to their uſe, nor to the uje of any of them had nothing in the 


erfon, ard lands and tenements compriſed in the ſaid fine, at the time of the ſaid 
N fine levied P fe : / 4 , f 1 


ed the - ; 

nuſars and thiir bers are barred ; yet if the fiir L£/Uſ bis for, and levy a fine, and proclamation paſs, 
and the father dies within the «© vears, the ſon is not barred ; for he 15 not heir to his father, as te 
i, land; for bares dicitur ab fHeercditate, Co. R. on Fines 16. 


F. 11. And it is ordained by the ſaid authority, that every fine, that 
hereafter ſhall be levicd, in any of the king's courts, of any manors, 
lands, tenements, and other poſſeſſions, after the manner, uſe, and form, 
that fines have been levied afore the making of this act be of like force, 
effeft and authority, as fines, ſo levied, be or were afore the making 
of this act. This act, or any other att in thts ſaid parliament made, 

| or to be made nottuithſtanding. : 

[ 264 ] $. 12. And every perſon ſhall be at liberty to levy any fine hereafter, 
at his pleaſure, whether he will after the form contained and ordained 
in and by this att, or after the manner and form aforetime uſed, 


(W. 5) 32 H. 8. cap, 36. 


This ſtatwe 32 H. 8. cap. 36. $. 1 Enacts, that all fines levied before the juſ- 


| rot 74 . . . . . 
. — ar tices (viz. of the common place) with proclamations, according to the 


do fines re-. ſtatute, (viz. 4 H. 7. cap. 23.) by perſons of 2 age of lands * before 
? 


ceive an the fine levied intailed to the perſons leuying the fine, or to any anceſ- 


c—_— of the fame perſon, ſhall be, after the fine levied, 7 e and pro- 


virtue by it ; 4 ; ; 1 
— clamations made, a bar agaiuſt the perſons and their beirs —_— 
| | ine 


Fine. 264 

the ſaid lands by force of ſuch intail, and againſt all ather perſons claim- a confiruttion 

ing the ſame to their uſe, or to the uſe of any heir of the bodies of them. 7 * = 

a5 this ſtatute conſtrues 4 H. 7. to extend to fines levied by tenant in tail, the eſtate tail ſhall be 

adjudged in law, to be bout by 4 H. 7. and not by the ſtatute, which is rather a judgment upon 

4 H. 5; than any new ſtatute. Per Periam J. Le. 76. Mich. 29 and 30 Eliz. C. B. in the caſe of 
Loucity, Sarnphcld. : 

W. dew if inte to J. en be hid come to the age of 25 years ;; J. after 21 and before 25 years, 
Lies a tree with proclamaticn, and then at'ains to the age of 25 years, and had iſſue M. and died; 
ard the queſtion was, whether the tt tat in future, and contingency, at the time of the fine le- 
tied, wis barred or not; and it was reſolved that it was, and yet the conuſor had but a mere poſſi 
©: ty, to have the eſtate tail, at the time of the fine levied, and though he was not ſeiſed by force 
of the til, at that time, yer by force of the words [before th: fine levia in any wiſe entailed} eſtate tail 
in ſutyro is compretcnded ; but no judgment was entered, Per Warburton J. 10 Rep. 50. in 
Lawyer's CAS. cites Hill, 20 El. Rot. 824. Grant's caſe. Raym. 1 50. S. C. cited. 
P. Uiſſtien in the L is not requiſũe to the ſine's being a bar of an eſtate tail. See Fines (D. 2) 
te words of the ſtatute, a fine doth har the entail in many caſes where the confor can- 

nt give the lind, hecaute he has it not. Per Hubart Ch. J. Hob. 258. Mich. 16 Jac. in the caſe of 
Dwcombe v. Winged. : | 

Tenant in tail d:fconrinzes and difeiſcs the diſcontinuce, and l:vies a fine with proclamation to A. ſur 
conuſauce Je dtoit come Ceo, &% and rates duct an eftate in fre by render, in the ſame fine. The 
d' [continues Io fre all the proclamations are made, claims, and after the proclamations paſ;, and within a 
y-ar after be lms 1, and after, tent in tail dics ed; and by all the juſtices of C. B. the heir 15 mt 
treue to the ſaid lands: and this was by virtue of this ſtatute, which bars tenant in tail and his 
tieirs by the ſad fine. Kelw. 210. b. pl. 17 Trin. 4 Eliz. Anon. 

A. before this ſtitute gave lands in tail, remainder to the king in fee; terrant in tail had iſſue p 
daughters ; on? of . daughters, in Q. Hlix. 's time, lives a fine of ber part with proclamations, and 
tl e are bad during her life, and fb: dir; without iſſue; and it was adjudged, that this fine, by force 
of this ſtatute barred the daugliters and their heirs, and yet it did not make any diſcontinuance, 
Mich. 15 and 16 Eliz. Bendl. 223. pl. 254. ——Tenaut in tail, rem.r:ader to the king, levied a fine, 
had iffue, and died; and it was adjudged, that the iſſue was harred, and yet the remainder, which 
w.4 i the king was not diſcontinued; for by that fine, an eſtate in fee ſimple, determinable up- 
on the eſtate tail, patſed unto the conuſee. Nlich. 16 Eliz. C. B. 3 Le 57. Jackſon v. Darcy, — 
The ſtatute 34 H. Y. 20, tas a proviſo generally, that no act done by tenant in tail ſhall prejudice 
the iſſue ; but this ſtall be intended where the king is donor, and not otherwiſe, as appears by 
the preamble of that ſtature ; and therefore the general words in that act cannot reſtrain the ge- 
n tal law, made by 32 H. 8. and this ſtatute ſay; nothing of reverſeons, but only of remainders. Mo. 
$15. 8. And. 46. pl. 118. S. P. and ſeems to be 8. C. 

It was reſolved by all the judges of C. B. that this Ratute extends to fincs levied by conclaſion, and 
ſal! bind the eſtate tail, though partes Axis rubil babamunt. 3 Rep. go. in the caſe of fines, cites 
Faſch. 23 El. Rot. 13. Zouch v. Bampfield. Le. 84. 8. C. 

Tenant in tail to him and his heirs malg, the rever fon being in the king, ſuffers a common reco- 
very, ot levies 2 fine, and by the opinion of the judges, the heir is barred, though it be no diſcon- 
tin aance of the tail, nor againſt the King, of the reverſiun ; and Englefield ſaid, that he had Known 
this caſe, and the caſe was held by good advice to be a bar; but Shelley doubted. D. 32. a. pl. 
1. It was reſolved that if tenant in 20, of the giſi of the king, levies a fine, and ſuffers a recovery 
of the eſtate tail, it 15 no bar; for 34 H. $ ſaves it: but otherwiſe if the irg for money grants in 
vl, par Coventry, Hide and Richardſon. Ibid. in Marg. cites Hill. 5 Car. in Canc. E. of Notting- 
ham v. Ld. Munſus. | 

Paſch. 28 H. 8. Fine levied by tenant in tail, the rever fin in the crown, bound the iſſue by 4 H. 
7. and 32 H. 8. provides, that the ſame ſtatute ſhall not extend to fines levied by tenant in tail, 
the reverſion in the crown ; but that the ſame ſhall be of like force, as they ſhuuld have been, 
if that act had not heen made, which amended nor their caſe. Whereupon in STAFForp's 
CasSr, the judges deviſed to help that lip, by a very oblique and indirect ſtrain, upon the ſtatute 
of 34 H. 8 20. whereby it was provided that no common recovery in that caſe ſhould bind the 
iſſue but that be might enter after the death of tenant in tail, the ſaid recovery, or any thing done 
cr ſuffered by or againſt ſuch tenant in tail, to the contrary notwithſtanding. 8 Rep. 78. Staf- 
ford's caſe f and Notley's caſe. Per Hobart, Hob. 332, 333. Mich. 19 Jac. in Mackwilliams's 
c2\e. t Sav. 105. | 

A point intended for a ſpecial verdict was, whether a non-claim for five years after the fine, 
Nhould + bar the iſſue that o7:irted to eluim, ſo as to bind him for his life, though it would he no bar to 
his iſſue. But the jury found a claim by him, and ſo the point came not in queſtion. See Sid. 
166. Loyd v. Pollard. and 1 Keb. 620. 8. C. and cites Cro. E. 595 where it is the 
opinion of ſome of the judges, that ſuch fine ſo levied by diſſeiſor, &c. ſhall bar the tail, and that 
& is caſus omiſſus out of the ſtatute, and according to it this caſe is cited x Inſt 373. a. but 
ſeems that it is not law ; and fo held Levins in the cafe of the E. or Daxay, in the Exchequer 
Chamber, Sid. 166, Mich. 15 Car. a. B. R. in caſe of Loyd v. Pollard, +[26 5] 

A. 


26 5 | F ine, 

A. a woman tenant for life, remainder to B. in tail. A married, and then ſhe and her huſ- 
band levied a fine to B. the remainderman, and took b ck, by e, a rem ge; A. and B. die, 
and the iſſue in tail enters; and by the opinion of the judges, the grant and render by the ſaid fine 
is out of this ſtatute, and ſhall not bind the iſſue in tail. But the parties agreed. Kelw. 210, 
Parker v. Paynet. — —The Lord Keeper's opinion -was, that ou ſocver 4 H. 7. was, at the 
making thereof, as to barring or not barring an eſtate tail; yet when 32 H. S. comes, and de- 


n 4 H. 7. now all fines are good from 4 H. 7. to bar eſtates tail. Skin. 92. Hill. 
Cara Þ BR in the rl of Derbys cate 5 5 98: Walk og 2 
§. 2. Provided that this act ſhall not bar any perſens by reaſon of any 5 
fine levied by any woman after the death of her huſband contrary to and 
the ſtatute 11 H. 7. cap. 20. of lands of the inheritance or purchaſe _ ner 
of the huſband, or his anceſtors, aſſigned to any ſuch woman in dower, 0 
| term of life or in tail. | | | of: 
No 3. Provided alſo, that this aft do nit extend to any fine levied | lin 
4 nds, the owners whereof, by any expreſs words in any act of par- weſt 
iament made ſince the 4 H. 7. are reſtrained from making any alie- for 
nations. | | bj Pen 
Intwocaſes F- 4. Provided, that this act ſhall nit extend to any fine to be levied Het 
this ſtatute by any perſon of any lands, before the levying of the ſame fine, given to 
ſeems to, the perſons ſo levying the ſame, or to their anceſtors, in the tail, by letters 
weaken the . | 8 f 
fatute of 4 patent, or by acts of parliament, the reverſion whereof, at the time 
H. 7. in the of the fines levied, being in our ſovereign lord, his heirs or ſucceſ- 
eaſe of fine : 
by tcaant in ; | 1 
tai by ac of parkament, and tenant in tail with rever/icn in the crown, Per Hobert Ch. J. Hob. 332. * 
Mich. 19. Jac. in Mack williams's caſe. See the notes againſt ſect. 1. —See (D. a. 2) pl. 
„een. 5 7. 3 The 
See more matter, a5 to the ſtatutes relating to fines, under the proper diviſions of this head of of t/ 
fices. | wy 5 all h 
| and 
3 "ED "EA wort 
(TJ) What may be given by a Fine. 
I. A Man cannot give a right by a fine, unleſs to him, who has 2. 
the poſſeſſion. Arg. Godb. 304. cites 27 H. 8. 20. per rend 
| | | h ; | of M 
: | - 3 faid 1 
(X. 2) Privity. Barr. In What Caſes a Fine ſhall. ' of F. 
be no Bar for Want of Privity. —_ 
1. If my uncle diſſeiſe my father, and levies a fine with proclamas eat! 
tions, and bay 2 4 201 then my uncle dies within the 5 years; 2 
I am not barred to claim, though I am heir to him that levied the * yy 
fine; for my title is not as heir to him, but as heir to my father. 83 
Arg. Lat. 66. cites 19 H. 8. D. 3. . ao bis þ, 
2. Land is given to the eldeſt ſon of F. S. in tail, remainder to J. k. 
S. in fee, or in tail. If the eldeſt ſon levies a fine, and dies without opinie 
Me, and the father dies; this is no bar to the 2d ſon. Arg. Lat. ond 
- Cites 2 Eliz. Dal, | | : N 
L See D. a) ] InP allo h 
. : Oy ſupply 


1 (X. 3) Pals 


Fine. 4 265 


X. 3) Paſs. What poſes by a Fine. 


1. If a man levies a fine ſur conuſance de droit come ceo, &c. and 
does not limit to the conuſee, and to his heirs; yet the conuſee has fee 
ſimple. Co. R. on Fines, 4. 

2. But, if he levy ſuch fine with expreſs limitation to the conuſee, [ 266 ] 
and his heirs of his body; this limitation is a qualification of the ge- 
neral intendment. Co. R. on Fines, 4. 

3. A fine of itſelf is ſufficient to paſs an elate without the aſſiſtance 
of any other conveyance ; and fo it appears by the pleading of a 
fine, which is guidam; finis ſe levavit, and ſince the ſtatute of uſes it 
veſts immediately ; if no conſideration, then to the uſe of the conu- 
ſor; but if a conſideration, then to the uſe of the conuſee, per 
Pemberton Ch. J. Skin. 184. Trin. 36 Car. 2. C. B. in caſe of 
Herring v. Brown. N 


| (X. 4) Pals. How much paſſes by the Fine. 


1. If a finecbe levied of the manor of D. in D. and the manor So where it 
extends into other vills; nothing paſſes but that which is in D. only. „ _— 
The ſame law ſeems of a leaſe, and ſuch like; contra if it had been and the fine 

of the manor of D. there all paſſes. And if feoffment be made of is levied of 


all his tenements in D. and there is a manor which extends into D. the manor 


and S. nothing paſſes in S. and ſo ſee that a manor may pals by the me: B. 
word tenementum. Br. Fines, pl. 66. cites 9 E. 4. 6. paſſes than 
| | hat lies in 


A. and B. Br. Fines, pl. 3g. cites 5 E. 4. 103. 


2. The tenant levies. a fine to the lord of his chief rent, he ſhall 
render two rents. Br. Fines, pl. 97. cites 18 E. 4. 22. 

3. A. and his wife were ſeiſed of certain lands in S. in the county 
of W. called Kirkian, in tail general, of the gift of the father of the 
faid wife in I1 H. 8. Afterwards in 25 H. 8. R. S. the ſon and heir 
of J. S. the donor, levied a fine ſur conuſance de droit come ceo, 
&c. with proclamations to A. of the manor of Dowman, and 100 acres 
7 land, 300 of meadeto, 300 of paſture, and 1000 acres of furze and 

eath in D. S. and T. and ſeveral other towns named in the fine; and A. 
rendered the ſame back to R. S. in tail with diverſe remainders over. 
After which the poſſeſſion continued with A. and his heirs accord- 
ing to the firſt entail ; and the manor of Dowman, and the remain- 
der of the lands in thoſe towns, which were [limited] to A. and 

his heirs by the render, [continued in the poſſeſſion of A.] until 
about g years paſt, when, by niſi prius in the country, upon the 
opinion of Manwood late Ch. B. the land called K:irtian was re- 

covered againſt the heir of the ſaid A. by virtue of the ſaid fine and 
render, becauſe all the land which the ſaid R. S. and the ſaid A. 
allo had in all theſe towns named in the fine, were not ſufficient to 
ſupply the contents of acres compriſed in the ſaid fine; and what By 


law was in this caſe, was referred to the Chief Juſtices the Maſter 
of the Rolls, Egerton, and the now Ch. B. out of the Chancery, 
Aſere geres who all agreed upon all this matter appearing, that “ nothing ſhall be 
——.— faid to be rendered, but that which indeed was given by the fine, and 
ehe sbs Kirkian does fiot paſs to the faid A. by the fine; for as to that, 
the fine men- the fine is but as a releaſe of R. S. to him, and therefore ſhall not 
1 be faid to be rendered to the ſaid R. S. by the fine, where no mat- 
that leds ter appeareth, —_— it may be known, that it was the intent of the 
the uſes of parties, that this be rendered; and it was derrced in Chan- 
it montane Cery accordingly. Poph. 104. Kellie's cafe, | 

are in the fine; for the fine is the foundation of the eftate, and the eſtate ought to riſe out of it. 
Jenk. 254. Pl. 45 


by fine executory, and he levy the fine to him, by the name of the manor 
of D. and of jo nany acres of land in D. and F. (being the towns 
in which the manor lies) after which the conuſor 3 e& other 
lands in theſe towns; the fine, before the ſtatute of uſes, ſhould not 
be executed of theſe lands purchaſed after the conuſance ; and the 
[ 267 ] fine ſhould work to thoſe, which he had power and intent to pals, 
and no further. Per Popham Ch. J. 205. in Kellie's cafe. 
D. 251. b. 5. And therefore, ſuppoſe I have 100 acres of land in a cloſe in 
1 ; Lec D. and J. S. hath another 100 acres in the ſame cloſe and town, and 
was cited J. S. hath 100 acres of land in the ſame town, not in this cloſe ; and 


by Yelver- my intent is to levy a fine to J. S. of the whole cloſe, by the name 0 

| 1 — acres of land, A. a af: 3: 6 before, and I levy it —44 
B. to have ingly ; ſhall the render enure to the land which J. S. had in the ſame 
been adjud- town? It is clear, that it ſhall not, although it be without deed ; 
3 why then ſhall the fine here be taken to work rather to the land 
the lands of Called Kirkian, than to any other lands, which any other had in the 
J. S. ſhould fame towns, when it appeareth plainly, that it never was the intent 


—— of the parties, that the fines ſhould extend to thoſe lands called Kir- 
ia the argu- Kian; (and it was decreed in Chancery accordingly.) per Popham 
ment of the Ch, J. Poph. 105. in Kellie's caſe. 

caſe of Dx ; | 

v. BurackzLL. Mich. 16. Jac. 1. cites this caſe alſo to be adjudged ; but that, upon a like caſe ver- 
batim between KetLi1s and Dowx#y av, Hill. 38. Eliz. referred out of chancery to the two Chief 
Juſtices and Chief Baron and the Maſter of the Rolls; and by them reſolved, that the land. which 
the conuſee himſelf had in this vill, ſhall not paſs to ſupply the ſmall number, of acres, of which 
the conuſance was made ; for this render is a releaſe to the conuſor, and no intent appears to pals 


the land of the conuſec himſelf. | | 


(X. 5) Paſſes. How much. Where the Things 
lie in ſeveral Counties; and where there muſt be 
one only ar ſeveral Fines and Recoveries, 


I. Fine may be levied of ſhares in the New River water, and 

wherever a fine and recovery are neceſſary for cutting off 

the entail and remainder of ſuch ſhares, one fine or recovery only is 

not ſufficient, in regard the New River water runs through 3 counties, 

viz. Hartford, Middleſex, and London, there mit be 3 (everal _ 
— am 


4. And therefore, if a man be to paſs his manor of D. to another 


Car. 
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h | borre 
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not ent 
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and 5 years paſs; it ſeems no bar to the remainders. See Brownl, 


and recoveries paſſed as to any of theſe ſhares (viz.) a fine and re- 
covery in each county. This is a note in 2 Wms's Rep. 128. in the 
caſe of Drybutter v. Bartholemew. . 


(Y) Barred, what.  Copybold. 


I. I FI ouft a copyholder, it is a diſſeiſin to the lord, and if I leyy S. P. Of 


£ copy holder 
a fine of ſuch lands, and 5 years. paſs, not only the lord is fo bo or 


bound, as to his frechold and inheritance, but alſo the copyholder in fee, and 


for his poſſeſſion. Arg. per Popham, Att. Gen. Le. 99. Mich.” the lord, in 


30 Eliz. in Scacc. in caſe of Suliard v. Everard. py eng 


have 5 years after the death of the copyholder for life. per Coke, in a.note, 9 Rep. log. b. Paſch. 
10 Jac. in Podger's caſe. ——— The right ef the copy hold does not pats by the fine, but it 28 


barred by the fine. Cart. 24. Patch. 17 Car.®. C. B. in the caic of Tavlur v. Shaw. 


2. So, If a copyholder makes a feoffment wr fee, and the feoffoe levies 
a fine with proclamation, and 5 years pals, the lord 1s barred. But 
if a copyholder levies a fine, and 5 years paſs, the lord is not barred; 
for the fine levied (the copyholder having no franktenement) is ut- 
terly void. Coke's Cop. ſ. 55. | | 

3. Copyhold was granted to A. B. and C. to hold ſucceſſrvely for 2 Brownl. 
their lives; the lord grants the freehold to A.-——A, Jevies a fine, _ _— 
181. Trin. 9 Jac. Bicknall v. Tucker. 
4. But, if a copyholder for years be put out of poſſeſ̃ion, and a fine 
levied, and no entry by him, he is barred by the ſtatute (but in the | 
cafe above, the remaindermen were not out of poſſeſſion). Brownl. [ 268 ] 
181. Trin. 9 Jac. Bicknall v. Tucker. 

5. A copyhold eſtate is not barred by fine and 5 years nonclaim, 8. C. cited 
Noy. 23. Mich. 15 Jac. in caſe of Archbold v. Cook. Fs 


Trin. 22 
Car. 2. in the caſe of FaEEMAY v. Baxx ts, where Twiſden ſaid, that he wholly rejected that 


authority; for it was but an abridgment of caſes by Serjeant Size, who, when he was a ſtudent, 


borrowed Noy's Reports, and abridged them for his own uſe, 


[See Copphold.] 


(V. 2) Barred, what. Entry. 


I. Forfeiture for diſcontinuance by 11 H. 7. 20. Afterwards, and Becauſe the 
before entry, the remainderman in tail levies a fine. He cannot 3 in 
now take benefit of the forfeiture; nor can the conuſee; for it was — : 
a fine by eftoppel only, and no intereſt paſſed, Paſch. 5 Jac. B. R. had nothing 
Noy. 123. Ward v. Matthew alias Walthew. | at the time 


of the fine, 
Lor the conuſee ; yet the heir has given his right to-the entail, and concluded himfelf, that he cane 
not'enter; and the conuſee cannot enter, becauſe he has nothing, but by eſtoppel, and no rever- 
fon. hut in Sir G. Bxowx's Cas, where the heir in tail had a reverſion in fee e pectant, 
and by his fine gave that reverſion to the conuſee, he had the reverſion of the coauſor's ett.te, and 
22 Enter in regard of the prejudice. Cro. J. 175. Ward v. Walthew. Yelv. 107. 


Vol. XIII. Y 23 


2. Feoffment to A. and his heirs pots ſuch ſums be paid, and 
on failure, the feofices to enter, &. There is a failure; feoffor le- 
vies a fine, and 5 years paſs; feoffees enter not; the fine barrs. 
Cart. 82. Trin. 10 
Before the fine levied, A. makes a leaſe and releaſe, then A. 
levies a fine, and 5 years pals; per Bridgman Ch. J. by the leaſe 
and releaſe the eſtate is now turned to a right. For after failure, 
A. is but tenant at ſufferance, and his making a leaſe is a diſſeiſin, 
and fo the eſtate turned to a right; and alſo by the releaſe which 
was a medling with the land; and being ſo turned to a right, fine 
and non-claim barrs. Ibid. | 

3 Feoffee upon condition is diſſeiſed, and a fine levied, and 5 years 

s; then the condition is broken; the feoffor may enter; for the 
diſſeiſor held the eſtate ſubject to tne condition, and ſo did the co- 
nuſee; becauſe he cannot be in of a better eſtate than the conuſor 


was himſelf. Mod. 4. Mich. 21 Car. 2. B. R. Medlycott v. 


Joyner. - 


(Y. 3) Barred, what. Error and Pleadings. 


1. 23 Eliz. 3. This act ſhall not bar any from a writ of error upon 
any fine or recovery 2 had, and purſued within 5 years after 
this parliament, or which, 
plified under the great ſeal, nor a feme covert infant, non comp9s mentis, 
ene in priſen, or beyond jea, ſo as they or their heirs purſue juch writ 
within 7 years after ſuch imperfe&tion, reſtraint, and abſence removed, 


and if any Hl them happen to die hanging the ſuit, their heir may under- 
! 


take it within one year aſter the 7 years ; and if the heir be under 

age, then within one year after his full age. | | 
2 Le. 211. 2, A, tenant in tail had iſſue two ſons B. and C. and dies. B. 
3 levies two fines of the land, and dies without iſlue. C. brings 
S.C. two writs of error on theſe fines, Defendant, to the firſt fine, 
pleaded the ſecond fine not reverſed ; and to the ſecond, he pleads 
the firſt not reverſed. Per. Cur. you may plead that the faid fine 
pleaded in bar, is alſo erroneous, and ſo aid yourſelf. Cro. E. 151. 

31 & 32 Eliz. B. R. Molton's caſe.—cites 7 H. 4. 39. 
An errmexs: 3. Tenant in tail levied an erroneous fine, and afterwards ſuf- 
nr, fered a commn recovery, in which be came in as vouchee, and vouched 
writ of er- Over, &c. This + is a bar to the iſſue, to bring writ of error, to re- 
ror of an verſe ſuch fine. Mo. 365. Barton v. Lever and Brownloe, 
- ee e cites * Carington's caſe. ; EN 
1everſed, but a void recovery is no bar. Cro. E. 350. Paſch. 37 Elis. B. R. Barton v. Lever & 


; Roll. 788, 789. pl. 14. 


11269 4. A ſecond fine rightly levied is a bar to a writ of error upo 

the firſt fine. Mo. 366. Barton v. Lever and Brownloe. | 
Cro. J. 332. 5+ Fine, and 5 years non-claim will bar writ of error brought to 
Parthol- reverſe an erroneous recovery, Roll. R. 37. Trin. 12 Jac. B. R. 
_— Benfield v. Bartlemew. | 


EBlowñeld. | 
S. C. 2 Bulf. 244. S. C. by name of Bartholemew v. Belſield- | 
* | | | 6. Infant 


Car. 2. C. B. Thomaſin v. Mackworth, 


before the firſt of Fune 1552, was exen-. 


I. A 

tices of t 
rather to 
the thing 


cites An. 


Cites Ann. 3. and 13 Eliz. D. 201 and 301. 
| >" M 
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6. Infant levied a fine, and before reverſal came to full age; if Bur the 24. 


he levies a ſecond fine of that land to another, it is an extinguiſh- — 
ment of his title of error, per Popham, but Gawdy, contra, (but the Roll. 788. 


other juſtices ſeemed to agree with Popham) Noy, 59. Hart v. pl. 13. S. C. 
Ameredith. | | | 
7- A fine with proclamation and 5 years 5 doth bar the lord in The perſon 


ancient demeſne of his & wwrit 7 diſceit; and likewife a writ of error "_ had g 

. . . right to the 
is alſo thereoy barred. 2 Inſt. 518. | hh ers nome 
cient demeſne ſhall be barred, yet the hd ſhall not be barred to defeat it; for his interefl comes 
after th: fine levied. And. 74. cites it as ſo he'd in Plowden in Stowell's caſe. So * And. 
172. S. P. Becauſe the lord does not claim the land, but to correct diſceit to him done. Paſch. 
23 Eliz. in the caſe of Ld. Zouck v. Baimfield. S. P. That a fine levied in ancient demeſng 
ſhall not be pleaded in bar to a writ of diſceit brought by the lord. Skin, 14. Mich. 33 Car. 2. 


B. R. in caſe of Cockman v. Farrer, —5S. C. Raym. 462. where 2 Inſt. 538. is cited, and ſays it 


is inteaded another fine, and not the ſame which was firſt levied, 


8. A fine upen a grant and render was tevied in the time of E. 4, 
upon which afterwards a /cire facias was brought, and judgment given 
and a writ of /e:/in awarded, but nit executed. Afterwards a fine 


fur conuſance de droit come ceo, &c. with proclamations was levied, and 


5 years paſſed, and now another ſcire facias is brought to execute 
the firſt tine, to which the fine ſur conuſance de droit come ceo is 
pleaded ; fo as the only queſtion is, whether the fine with procla- 
mations ſhall bar the ſcire facias, or not? and it was faid by the 
Judges, that here is no avoiding of the fine, but it ſhall ſtand in force; 
but yet, notwithſtanding, it may be barred ; and they all ſaid, that 
he, who hath judgment upon the ſcire facias upon the firſt fine, 
might have entered; and they ſtrongly inclined, that the ſcire facias 
is barred by the fine, and doth not drffer from the caſe of a writ of 
error; but they delivered no opinion. Mar. 194. Paſch. 18 Car, 
Apſly v. Boys. N 
9. Cænuſor tenant in tail after conuſance by dedimus poteſtatem, Rm. 46r, 
and before return of the writ of covenant, dies without iſſue. Pro- — Pg 
clamations are made, and 5 years pals, after death of the conuſor, per &. 
yet he in remainder may have error to reverſe this fine. 2 Jo. 181, Row v. 
Mich. 33 Car. 2. B. R. Cockman v. Carrer. Erelyn. 
ro. Where there is errer in the fine, 5 years poſſeſſion cannot be skin. 13. 
pleaded in barr. Raym. 462. Mich. 33 Car. 2. B. R. Cock- 8. C. 


man v. Carrer. A - : 


judged in both reports,——The court inclined, but adjoarnatur. Vent. 353 · Anog- S. P. acd 
ſeems to be S. C. N £ 


(Y. 4) Barred what. Infant and Truſt, 


4 Fine, ſuppoſed to be levied by an infant, was examined in 

a chancery after it had been allowed by examination of the Fl 
tices of the Common Pleas ; but whether theſe and ſuch other may ſeem 
rather to examine the manner, than the very matter and ſubſtance of 
the thing adjudged, it is worthy of conſideration, Cary's Rep. 5. 


2. Fine 
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Cro. oe 2. Fine d læaſ made to the conulor's uſe is ſufficient to bind 
vs Morris, the truff. 6 Car. 1. fol. 644. Chan. Rep. 51. Ear! of Newcaiile 
v. Earl of Suffolk. 

3. An ate is made to friends in tru/t, to the uſe of the woman, 15 
commence after her huſband's death; ſhe joins in a fine with her hut- 
band of the land leated in truſt; this fine ſhall cut off the truſt. 
Toth. 148. cites Trin. 15 Car. Liſter v. Yelverton. 

Chan. Cafes 4. The fine or recovery of a ceſty que truſt tha!! bar and transfer 
213. in caſe the truſt, as it ſhall an eſtate in law, if it were upon a conſideration - 
oy but otherwiſe, Windham J. doubted of it; for he looked upon the 
Dowxs, court of chancery as remedial to thoſe, that come in upon a con- 
was ſaid, ſideration. Reſclved Chan. Caſes 49. Paſch. 16 Car. 2. Gcod- 


that this * | 
e un TICK v. Brown. | 
: 


without a precedent, and that the plaintiff d d not rely on his decree, but the matter was after- 
wards compromiſed. 


F. Fine and non-claim will bar a truft, if levie by a flranger, 
and not by the truſtee himſelf; for then the truſt will go along 
with the ſand. Hard. 512. Trin. 21 Car. 2. in Scacc. Wool- 
ſton v. Aſton. 

A fine with 6. Fine and non- claim bars al! trat and equity, per Finch C. 


1 who ſaid, it was ſo reſolved, by all the judges, in the cate of Cary 


' nonclaim v. I HINN, where the equity was of a practice 1n gaining a conyey- 


wil! bar a ance of lands, and tince reſolved in the exchequer, where a truſt 
1 was barred; elſe no man could know, when he was ſure of an in- 
a 4 heritance. But this is on two differences I. Where the equity 
was to re- charges the land, as in the aforclaid caſes, there the fine bars; but 
the Er. where it charges the perſon in reſpect of the lands, it does not bar, as 
chequer. the Ld. Knowls's cate. 2. If the equity or truſt be created by 
Mich. 27 the fine; that fine ſhall never bar the equity, which it created. Tr. 


— att es 28 Car. 2. Chan. Caſes, 278. Saliſbury v. Baggot. 
268. in caſe of Clifford v. Afſbley. A tiile in equity or a tu, is and ſliall be barred by fine 
and non-claim, but that muſt be where the perion, to whom the fine is levied, has m7 tice and in 
ſuch caſe, the claim muſt be in a proper way ; if it be of a truſt or title in equity, it cannot be by 


entry, but by /u{pana; and if he have title by writ at the common law, and that his entry is not 
lawful, an entry is not good to ſave the right, per Finch C. Mich. 34 Car. 2. 2 Chan. Caſes, 126. 


Bovy v. Smith and Bony,— See Vern. 144. 50.5. C. 


7. A. ſeiſed in fee deviſed portions to ſeveral of his children or 


friends payable at ſeveral times by 50 l. per ann. with which ſums 
he charged his lands to be thereout paid and died ;—59 J. one pay- 
ment incurred due, and then the lands were aliened bv fine with 
proclamations ; 5 years paſſed—deviſee ſucd in chancery for 
the whole—decreed for the plaintiff for what grew due after the 
fine was barred by the fine, but not the 507. due before. For 4 
truſt is barred by fine, &c. Hill. 31 Car, 2. 2 Chan. Calcs, 247. 
Wakelin v. Warner. | : 
It is the 8. The Ld. Keeper put the following caſe. A. ſeiſell in fee, in 
me ofa truſt for B. for full conſideration conveys to C. the purchaſer having 


a fei | 
r Feu notice of the truſt ; and afterwards C. to ſtrengthen his own eſtate, 


C. > Chin, Jevies a fine; and the counſel were all of opinion, that the ceſty que 
Cafes 125, truſt was not bound to enter within 5 years; for that here C. hav- 
ing purchated with notice, notwithſtanding any conſideration N by 

| | | im; 
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E TIS is but a truſtee for B. and ſo the gate not Leing diſplaced, the 
tine cannot bar. Hill. 1682. Vern. 149. in caſe of Bovey v. 
Smith. | 


9. Fine and non-claim har a term in truft for ſecuring children's Cro. C. 119. 


portions. Cumb. 67. 3 Jac. 2. B. R. Hanmer v. Eyton. » cale of 
ſham v. 
Morris Tihetriftees of a term, to at end the in heritance, are barred by 2 fine, by the leſſor or 
purchator, and Can never atterwards claim any thing : but ye: the term is not fo barred, but that 
potjne ncanmbrances may be let in upon the purchaſor ; for a fine ſhall barr no eftates, but thoſe 
winch were intende by the parties to be barred. Per Holt Ch. J. Carth. 103. Mich. 1 W. M. 


4 
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B. R. in caſe of Smith v. Pearce. 


10. A. deviſes lands to triſtecs till debts paid, and then to F. S. an 
infant, and his heirs; detendant entered on the eſtate, and levied a 
fine, and non-claim paſſed. J. S. when of age, brought ejectment, 
put was nonſuit by the fine and non-claim, the truttees (in whom 


( 278] 
Note, it did 


not appear 
Whether 


: the legal eſtate was) not entering as they ſhould have done; yet — 
being then an fant, and having as ſoon as of age made his entry, paid, nur 
r, and brought ejectment, and alto his bill, before 5 years incurred after whetherthe 
1 his full age, the court decreed him the poſſeſſion, and an account of Poe , 
I the profits, declaring the fine and non- claim thould not run upon e ee 
tne truſt in the infant's minority, and he hall not ſuffer for the laches paſſeſſion. 
. of his truſtees. Mich. 1699. 2 Vern. 368. Allen v. Sayer. . 
dy 
2 
uk (V. 5) Barred what. Leaſes. 
* 1. Where one is leſſee for years, and ſinã over his leaſe in truſt +» 
out for himſelf, and then purchaſes the Inheritance, and occupies the land, 
1 by and then levies a fine with proclamations, and the truſtee dees not 
Tr. claim his leaſe within the 5 years, the truſtee is barred; for the co- 
nuſor has the poſſeſſion, by reaſon of the truſt, and this truſt is in- 
cluded in the fine, and the truſtee's intereſt barred by his nonclaim. 
5 Cro. C. 110. Paſch. 4 Car. C. B. Iſham v. Morris. | 
be by 2. A ſleeping leaſe which the leſſee never knew or accepted of, and show. -4. 
js not of which he never was in poſſeſſion, is bound by fine and nonclaim. S. F. per 
126. 8 Car. 1. Chan. Rep. 66. Harding v. Countets of Suffolk. 1 
5 of ®PizrcE v. Sur. Mich. 1 W. and M. that where there are acts done, and a poſſeſſion con- 
n or tinued againſt a termor, a fine may bar; but where another perton continued the poſſe ſſion for 
ſums 5 years, it may be a quære, ut ante. — 8. C. argued. Carth. 100. 
pay- 3. f Leaſe to begin at Eaſter next is not barred by a fine levied in Le. gg. per 
with the mean time; for leſſee could not enter, his right being future, Pophan. 
for But if the leaſe had been in * poſſeſſion, though the leſſee had -_ er 1 
r the never entered, yet he had been barred. Brownl. 18 1. Bicknall v. gig, 3 
For 4 Tucker.—155. S. C. and P. — Cro. J. 60. + Saffin v. Adams, tame point 
247. S. P. 5 Rep. 124. S. C. — Arg. 2 Le. 157. cites the caſe of "0 3 
: Saunders v. Starkey. —— Cart. 82. Bridgman Ch. J. cites Saun- no 8 
fee, in ders's caſe.—— Cro. J. 60. cites it as adjudged, M. 21 and 22 law would 
having Eliz. in B. R. in caſe of Saunders v. Stanford. EY de 
eſtate) hut if he makes not his 4% within 8 years after his title comes in eſſe, he ſhall be eue. A. 
ſty que Judged per 3 J. againſt 2. Cro. J. 60. Saftin v. Adams. —“ Cart. 196. Arg. cites Cro. E. 5. 
* hav- Bruerton v. Rounsford. ——-+ cited per Hale Ch. B. Hard. 413. in caſe of Edwards v. Slates. 
baid by Show. 40. Arg. —t Goldib. 171. cite Stamford's cafe. S. P. | | 
him; Y 3 4+ A. 


wr | Fine, 


This caſe 4. A leaſed for years to B. but yet A. continued the paſſeſton; and 
was denied Ron 4 y Sf 


"Fo h ſaid 

+ W his re- his term, but 791 as a grant of the reverſion by A. But otherwiſe 
t . 

Noy, was * in pa — Mich. 15 Jac: Noy. 23. Archbold v. 


abridzment by Serjeant Size, who when a ſtudent borrowed Noy's Reports, and abridged them 
for his own uſe; and that this is directly againſt the refolution in Say1x's caſe, and relied on the 
caſe of Cro. C. 10g, 110. Isz#awv v. Monts, and adjuized accordingly, though the caſe there 
was much ſtro iger, Vent. $t. Trin. 22 Car. 2. B. R. Freeman v. Barns. + 


5. 4 H. 7 of fhnes, extends to bind a right of a term, if the leſſee 
toere or might have been ever in poſſeſſion, before the fine. per Ander- 
ſon. Goldſb. 171. Cootes v. Atkinſon. 

8 Vent. fo, b. Leaſe for 100 years in truft for him in reverſi5n, ( to attend 

3 the inheritance. Leſſee enters; then he in reverſion enters and 

195. S. C. leaſes to W. for 5 years, and at the end of the 5 years, he makes a 

in C. B. {eaſe for 50 years to another, and levies a fine to corroborate; and 5 


— 399%, years paſs; reſolved, the fir/? leaſe is de veſted by making the 34, but 


Vent. 55. at the election of him in reverſion ; and that the leaſe for 100 years is 


80. S. O. barred by the fine, becauſe this was turned to a right, by making the 
t[272] leaſe for 50 years before the fine, and 5 years nonclaim ; and the 
Chief Juſtice ſaid, and it was not denied, that incmmbrances kept on 
foot by purchaſers, ſhall not be barred by fines; nor where mort- 
gor retains poſſeſſion, and pays the intereſt, a fine by mortgagor, 
1 holding the poſſeſſion, ſhall not bar mortgagee. 1 Lev. 270. Trin. 
22 Car. 2. B. R. Freeman v. Barnes. And ſo judgment in 

C. B. was affirmed. Ibid. | _- 
7. Deviſe of a term for payment of debts, remainder in tail; he in 
remainder enters with confent of truſtees, and levies a fine, and 
ſettles the land on his wife for life, and dies; the wife ſurvives, the 
_ debts unpaid; quære whether this term is barred by fine and non- 

claim? 3 Mod. 195. Paſch. 4 Jac. 2. B. R. Smith v. Pearce, 


8. In an ejectione firmæ for lands in Wales, the cafe upon a 


ſpecial verdict was, that a man i, in fee of lands, fir the continuance 
4 them in his name, and for the maintenance of his brother makes « 
leaſe = 500 years, in. truſt, that himſelf ſh:uld receive the profits during 
bis hfe, and that afterwards his brother ſhould enjoy them, with ſome 
other truſts; and aft-rwards being in poſſeſſion according to the 
truſt, he covenanted with other perſons (not with the leſſees) to land 
eiſed of the faid lands upon the ſame confederation, as was mentioned 
in the leaſe, to the uſe of himſelf for life with remainders over, accord- 
ing to the truſts ; and further, that the faid leaſe and all eflates made, 
or to be made by himſelf, ſhould be, and enure to the jame uſes; and 
levies a fine, and 5 years paſſed, the leſſor being in 722 according 
to the truſt, and enjoying the profits during his life; afterwards the 
tffſor dies, and one of the leſſees enters into part of the lands in one 
county, which was not compriſed in the fine, claiming all the lands in 
the other county. Hale Ch. B. held, that nothing had been done 
here to diſplace the eſtate of the leſſee; for the leſſor continued in 
poſſeſſion by the leſſee's leave and permiſſion, as muſt be * 


by Twiſden | vied a fine with proclamations, &c. It was ſaid by 
: Warburton, Winch and Hutton, that it is no bar to the leſſee for 


levies a fine, per Hale Ch. B. Hard. 402. 


within age, leaving M. his ſiſter an heir; deviſee never entered; M. 


Fine. 


and ſo is a tenant at will, as Littleton ſays. Hard. 401. Paſch. 17 
Car. 2. in Scacc. Focus v. Saliſbury. 5 


9. So if leitee for years be, the remainder over for life; and leſſee 


for years levies a fine, and 5 years pals; the leſſor is not barred by 
any nonclaim, becauſe the fine operates nothing, and partes ad finem 
nihil habuerunt may be pleaded to it; otherwiſe it is where tenant 
for life levies a fine; for he has a freehold; and his fine diſplaces 
the remainders ; and therefore an entry is requiſite within 5 years 
after the death of the tenant for life; for which reaſon when a leſſee 


for years or at will is to levy a fine, it is utual for the leſſee to make 


a feoftment firſt, to diſplace the other eſtates. But here the /ea/e far 
years is antecedent to the ęſtate of the leſſor, who levies the fine, and he 
has a freehold expectant upon the leaſe, and not precedent to it, per 
Hale Ch. B. Hard. 401, 402. Focus v. Saliſbury. 

10. And a fine with 5 years nonclaim mult bar an ate precedent 
to the fine, nat ſulſeguent to it. And there is here a privity betwixt 
the leffor and the leſſee, and therefore the fine ſhall not bar; as in 
caſe of a mortgage, where the mortgagor continuing in poſſeſſion, 
Focus v. Saliſbury. 

II. And this very caſe was adjudged in terminis for 2 reaſons, 


- 1ſt, By reaſon of the privity betwixt the perſons. 2dly, Becauſe the 


leſſor was in the nature of a tenant at will, and there was a mutual 
confidence betwixt the parties, per Hale Ch. B. Hard. 402. cited it 


as the Dutcheſs of Richmond's caſe. 


(V. 6) Barred what. Legacies and Deviſes. 


1. A. deviſed land to B. an infant 3 years old in fee, and dies. 
The heir of A. enters and levies a fine with proclamations. B. dies 


was a feme covert; five years paſſed. Reſolved that the baron of 


M. was bound, and all claiming under him; but M. ſhall have 5 


years after baron's death to claim. 


R. Hulm v. Heylock. 
2. A. deviſed lands to B. in truſt, remainder to C. in truſt, ſub- 


Cro. C. 200. Mich. 6 Car. 


Jeet to the payment of legacies. C. levies a fine, and 5 years nonclaim 
paſs, and then mortgaged the land. Fine and nonclaim is no bar 


of the legacies. C. having no title but under the will, the mort- 
gagee mult be /uppoſed to have notice of the will, per Cowper C. Tr. 


3710. 2 Vern. 662, Draper's Company v. Yardley. 


(2) What Things are barred by Fine. 


1. IV falſe recovery be had againſt tenant in tail, and the recoveror 
levies a fine, the iſſue ſhall not reverſe this after five years. D. 
Marg. 3. pl. 2. cites 34 Eliz. E. R. Holme v. Gee. 
2. Baron had a power to declare that his feme ſhall have an e/tate © 
| for life in certain land; but, betore any ſuch declaration was made, 
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273 | _ Fine. 
| the baron and feme levied a fine come ceo, &c. This poſſibility of 


the feme was included in the fine. 7 May, 41 Eliz. in Canc. 


Mo. 554. Poole v. Veere. - | 
3. Feoffment oy A. to the uſe of himſelf for life, remainder to 
ſuch, as fear ſhou 
levy a fine for good conſideration to a ſtranger, and afterwards A. 
names and dies. The party named ſhall have the land, notwith- 
ſtanding the fine. Arg. 3 Le. 253. cites it as adjudged in B. R. in 
| Ld Paget's caſe. | | 

Per Holt 4. — term, ” fine and nonclaim by him that has the in- 
h. J. her tance, and is in poſſeſſion of the land, is barred, Cro. C. 110. 
Earth. nes. Pa ch. 4 Car. C. B. in cafe of Iſham v. Morris. 


in caſe of 
Smith v. Pierce. 


5. Qſavit is not barred by a fine and nonclaim, becauſe the title 


is puiſne to the fine. Arg. Roll. R. 306. 

6. Cillateral uſes, not depending on the other eſtates, may be de- 
ſtroyed by fine, if they are contingent remainders. But if there be a 
coll teral clauſe, by which a uſe limited, as proviſo, if 100 J. be not 
pai |, it ſhall be to ſuch uſe; that contingent remainder is not de- 
ſtroyed by fine. Arg. Het. 98. cites 1 Rep. 130, 134. Chud- 
lleigh's caſe. EFT | 
Se, if there 7. A thing, that will not paſs by a fine, may be barred by a fine 


1 as a right to à copybold; and fo of a rent charge, by levying a fine of 


remainder the land, as is CON IN GSBV's caſe. And fo of a truſt, as feme covert 


in fee to has a truſt, ſhe cannot transfer it; but if ſhe and her huſband wy 


_— a fine of the land, as the rent is gone by way of diſcharge, fo the tru 
power, is gone by way of diſcharge; per Bridgman. Ch. J. Cart. 24. 
which he Paſch. 17 Car. 2. C. B. in cafe of Taylor v. Shaw. 

Has to are , 

@ leaſe of bis ancgſtar tenant in tail, is deſtroyed by a fine with proclamations. Hill. 4 W. and M. 


B. R. Carth. 259. Simmonds v. Cudmore. 


8. Fine and nonclaim ſhall! not bar an ate, that is not * turned 
co 4 ate to a right. Cart. 82. 18 Car, 2. C. B. Thomaſin v. Mack- 


ty extint 
Jill be worth. 


barred by a fine and nonclaim, per Ventris J. 2 Vent. 429. cites 5 Rep. 123. Saffin's caſe. If 
one, that has in: termi, - ter 5 after the term commences, and is c«/zed, then it is not any intereſt 
in him, but a right. Cr o. I. 61. Hill. 2 Jac. B. R. in Saftin's caſe v. Adams. 

®* The law conftrues ſuch acts to at a deveſting or not deveſting, as is m/? agreeable to the 
intention of the parties, and the right of ih- tbi g. per the Chief Juſtice, Vent. 81. in caſe of Freeman 
v. Barnes. > Vern. 149. Hill. 1682. Bovey v. Smith. 


g. T hoſe that have neither preſent nor future right, nor poſſibility 
right to the lands, &c. in the fine at the time of levying it, but a 


[ 27 4 ] Tight to ſomething iſſuing out of the ſame, as rent, common, a way, 


&c. are not bound at all. For the fine extends only to ſecure the 
right or title of the eſtate, but does not bind the profits to be taken 
out of the eſtate. Wood's Inſt. 246. 
8. C. cited 10. Fine with proclamation according to the 4 H. 7. by deviſce 
2V/ern. 190. on condition of non-payment of money to her, (and the condition 
not being performed) will bar an equitable power of redemption, as 
well as a right of action; per Hale. Hard. 512. Trin. 21 Car. 
2, in Scacc. Sir N. Woolitan v. Alton, 1 
| 11. But 


name at his death, in fee, A. and the feoffees 
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and his heirs and dirècted the truſtees to convey accordingly. B. 


Duke of York. 


within 5 years; otherwiſe, if the land had not been actually ex- 


Fine, 


= 3 


11. But fine by mortgagee will not bar equity of redemption. Vern. 132. 


Hill. 1582. + 
; Welden v. | 
Fine levied on the mortgaging the eſtate, and to ſtrengthen the mortgagee's 
ſecurity, is no bar to the equity of red-mption. For the very eſtate which then paſſed by the fine 
was a redeemable eſtate, per Lord Hutchins. Mich. 1690. Lingard v. Griffin. 2 Vern. 190. 

So of a fine levied by mm1tgugor. Sid. 460. it was ſo ſaid for law, in caſe of Freeman v. Barnes. 


Hard. 512 Woolſton v. Aſton. 


12. Lands extended upon elegit are bound by fine and nonclaim 54 - a 
man nas 


| EO rudoment in 

| tended, 1 Mod. 217. Trin. 28 Car. 2. C. B. Ognel v. Ld. 2 7 
Arlington & al. which he 
may have 


an elegit, and after judgment the defendant aliens the land by fine with proclamations, and 5 years 
pats, the plaintiff may have ſcirt factas S elegity, per Lord Keeper. Ch. Caſes, 263. Mich. 27 Car. 2. 
in Caſe of Clifford v Albley. 


13. If an inqui/ition upon an elegit be found, the party before entry | 
has the poſſeſſion, and a fine with nonclaim ſhall bar his right; for 2 
before actual entry, he may have ejectione firmæ or treſpaſs, and ſo | 
not like an intereſſè termini. Ch. Caſes, 268. in caſe of Clifford v. 

Aſbley. i | 

4 of peerage is not barrable by fine, Parliament Cafes But Wood's 

11. The King v. Ld. Purbeck. Inſt. 44- 


ſays that a 
baronet by deſcent levied a fine of his honour to another who enjoyed it, and took place in ſeniority 
from the date of the patent, as if his anceſtors had been Caren | But ſee the caſe above contra. } 


15. A fine ſhall bar ne «fates, but thoſe which were intended by 
the parties to be barred. per Holt Ch. J. Carth. 103. Mich. 1 W. 
and M. B. R. in caſe of Smith v. Pierce. 

16. A fine and nonclaim is a good bar to a bil of review, per 


Hutchins commiſſioner. Mich. 1690. 2 Vern. 190. in caſe of 


Lingard v. Griffin. | 
17. A reverſian may be barred by fine and nonclaim. 


Arg. Adjudged. 
Show. 42. cites Pl. C. 374. 


Mich. 29 
and 4o Eliz. 
C. B. Cro. E. 594. Edwards v. Peel. 


18. One coparcener in conſideration of 4000 J. paid to her by But after- 
C. who was about to marry B. her ſiſter, joined with B. in a con- 8 
veyance to B. and C. fr their lives, remainder to the iſſue of the ua — 
marriage, remainder to the right heirs of C. Provided if no iſſue be verſed in 
living at the death of the ſurvivor of B. and C. and that the heirs 9 _ _— 
B. within 12 months after the deceaſe of B. and C. hall pay 40001. 38 
to the heirs or aſſigns of C. then the remainder to C. to ceaſe, and the 106. S. C. 
premiſſes to remain to the right heirs of B. for ever. B. and C. le- W Fall. 
vied a fine to extinguiſh this proviſo, and declared the uſe to C. My "I 
and C. died without itlue ; a bill was brought by the heir of B. to 
have a conveyance on paying the 4000 J. but was diſmiſſed by the 
Maſter of the Rolls, but was afterwards reverſed. Paſch. 1697. 


Ch. Prec. 72. Sir Evan Loyd v. Carew. 


(Z. 2) Bar. 
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(Z. 2) Bar. In what Caſes in General. 


T. When an tate is put to a right, and then comes a fine and 
nonclaim ; it is a perpetual bar. Cart. 82. in caſe of Thomaſin v. 
Mackworth.— But where the eſtate is not turned, a right, it is no 
bar. Cart. 164. Arg. cites Sarrix's caſe, and 9 Rep. 106. 


Marg. PopGEtR's caſe, and 8 Rep. Symnigs's caſe, and Pl. C. 


Stowell v. Zouch. 


(Z. 3) Good. In Reſpect of the Form. : 


See Le. 85. 1. Fines levied in C. B. without ſhewing in the fine the names of 
contra. the juſtices, is good. Denſh. R. on Fines, 4. 


2. And note, that the form in C. B. and the form in other courts, 


where fines may be levied, is all ane, and no other words in the one, 


than was and is in the other; but the one part of the fine ſhall be 


ſent into the treaſury, and the other delivered to the parties, and 
ſhall be indorſed deliberatur per proclam, c. and a record of this is 


put in bank. Denſh. R. of Fines 4. | 
3. And if it be levied before F. D. and others, who are juſtices, it 


® The word js void; but if it be before the juſtices, and others who are * juſtices: 


— + ogg * it is good; and the names of others void. Denſh. R. of Fines 4. 


4. And if the fine be leviell to one of the juſtices, he ſball be named 
in the coram, &c. and among the juſtices by the conuſance now uſed ; 


 * Theword yet albeit he be * named, (as to me feems) the fine is good. 
= enſb. R. of Fines 4, 5* | 
| 5. The ſtatute of 4 H. 7. 24. does not alter the form and ſub- 


ſtance of the fine, but the ancient form remains, per omnes J. 
Mich. 4 and 5 Eliz. B. R. Pl. C. 265. b. Fiſh v. Brocket. 


(Z. 4) Good. In Reſpect of the Deſcription. 


1. In aſſiſe againſt A. of the 4th part of a mill, defendant faid, 
on, pl-24- aſſiſa non; for ſuch a day and year before Herle, fine was levied 


dug er between A. B. plaintiff, and C. F. deforceants of the manor of G. 


Belk, ii with the appurtenances, of which the mill was parcel; by which 
Fug _ 3 A. acknowledged the manor to be the right of C. come ceo, &c. and C. 
es granted and rendered the manor to A. and the heirs of his body ; the 


every one 


ſhall have remainder of the fourth part of the manor, againſt the weſt, to Alice 


one fourth the now tenant and her heirs; and another fourth part of the manor 


8 againſt the Eaft, to F. the plaintiff; and another fourth part ag ainfl 


| wt according the South to remain to Richard in the fame manner; and the re- 


tn the gu2n- mainder of the fourth part againſt the North, to remain to W. and 


8 her heirs; and that after, A. died without iſſue of his body, by 


az be in Which Alice entered into the fourth part againſt the Weſt, as in her 


remainder 


till the full age of the heir. Nota. Br. Judgment, pl. 41. cites 24 


pl. 19. cites 44 E. 3. 21. 


: Fiaes, pl. 61. cites 3, Ss Br. Eſtates, pl. 2 3 Cites 8. . 
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remainder in which the mill is; and the plaintiff entered into the value of 2 
4th part againſt the Eaſt, as in his remainder ; and the plaintiff, — 5 5 
ſuppoſing that the mill was in his part, entered, and the tenant re- Tank, this 
entered, judgment if aſſiſe. And the plaintiff ſaid, that after this, is true, 
partition was made, and the mill allotted to the Flaintiff, who was RE 
leiſed thereof, till difleiſed by the defendant ; and the other ſaid, that ee 
at the time of the partition, ſhe was covert baron, and her part was put or 4 


too little; and the aſſiſe was awarded. Br. Fines, pl. 83. cites 44 P with. 


out other de. 
All. II. | termination, 
but when it is (aid, the part againſt the Eaſt to the one, and the part againſt the Weſt to another, 


&c. there it Vall be intended acco ding to the quntity, and not according to the value. Brook ſays, 


9.0: for the atlite was awarded. 

2. Where a fine and recovery is of fo many acres in D. the par- 
ties intereſted ſhall have their electian, in what part of the eſtate it 
ſhall operate. IS. Rep. ſaid to be Ld. Harcourt's cites 27 March 
1723. Ld. Blaney v. Mahon. 5 


(Z. 5) Limitations Is 2 What good or allow- [ 276] | | 


1. Two acknowledged a fine of four acres to be the right of W. and 
granted that the tenements aforeſaid, which N. held for his as and 
which, after his death, ought to revert to them, to remain to P. and 
his heirs; and the court would not accept it without limiting the 
fee in one of the conufors certain; by which they acknowledged the 
tenements to be the right of W. and granted, that the ſame tene- 
ments, which N. held for his life, and which after his death ought 
to revert to them and to the heirs of one of them, ſhould remain to 
P. and his heirs; and this fine was accepted. Br. Fines, pl. 46. 
cites 38 Bo 3. 15 | | 

2. In dower, rent was granted by fine, with condition, that when 
any heir is within age, that the rent ſhould ceaſe during the nonage; 
and the feme recovered dower during the nonage, & ceflet executio 


E. 3. 5 

3. A man acknowledged the tenements in the writ, to be the 
right of one A. come ceo, &c. except four acres of the land, and 
granted that the four acres (which J. S. held by recognizance, till lol. 
was levied) after they ſhould revert to him, /hould remain to the ſaid 
A. and his heirs for ever; and the fine was received. Br. Fines, 


4. A man cannot by fine, by way of remarnder, reſerve a leſs eftate If A. levy a 
to himſelf, than fee. And therefore if A. acknowledge a fine to B. — 3 


in fee, and he render to A. in tail, the remainder to himſelf for life, 5 bin. 
this remainder is void; for A. had fee ſimple before. Weſt's Symb. fil, remain- 


er 19 Þ, iy 


ſ. 30. Cites * 24 E. 3. 28. 14 Hf. 4. 31. fee; this re- 


mainder in tail is void; for he cannot give to himſelf. Br. Fines, pl. 113. cites 14 H. 4. 21. and 
+42 E. 3. 5. here he ſays it is not adjudged ; yet he ſays it ſeems to be 2 void remainder.— Br. 
T Br. Eſtates, pl. 66. S. C. | 


5. Though 


— ot, OTF - To 208... be - LH * 


2 
r 


5. Though a fine be acknowledged to ſcveral, yet the right ſhall 
be limited to one of them only, and the heirs of one, and not to the heirs 
of all. Br. Fines, pl. 7. cites g H. 6. 42. 


6. A. B. C. and D. were ſiſters and coheirs of J. S. and A. B. 


and C. and their huſbands brought writ of covenant to levy a fine 
againſt D. and her huſband. And thereby D. and her huſband ac- 
knowledged the tenements to be the right of A. as thoſe which her 
huſband, and ſhe, and the other two huſbands and their wives, had of 
the gift of D. and her huſband, and further releaſed accordingly. 
A. . and C. rendered to D. in tail, to hold of the chief lord by ſer- 
vices due er /i contigerit ipſam abire fine hæ rede de corpore, c. tunc 
poſt deceſſum ejus pred” tenementa integra remanerent pred” A. B. & 
C. & heredibus de corporil us carum legitime procreatis tenendum, 
Sc. remanere ulterius rectis hæredibus J. S. defundti. D. died with- 
out iſſue, and A. B. and C. and their huſbands brought a jcire facias 
to execute the ſaid remainder in tail to them as above; and the writ 
was 9ftenſur* Sc. quare tenementa pred” poſt mortem præd D. pre- 
fatis A. B. & C. and their hutbands, as in the right of their. wives, 


remanere non debeant juxta farmam finis pred. He quid pred' D. 


mortua eſt fine her: de corpore ſus exeunte, &c. Paſch. 29 H. 8. 
.. 

A fine ſur conujance de droit come ceo que il ad de fon done ge- 
neraily implies a fee ſimple; but it is only by iniplication, and there- 
fore there is u repugnancy to limit an eſtate for life to the conuſee; 
for the precedent donation or feoffment, which is ſuppoſed, might 

Br. Fines, be for life only, or * in tail, and the general intendment of the co- 


pl. 12. cites nuſans, may be qualified by an expreſs limitation. 1 Salk. 340. Hill. 


4153-14 1 Annæ, B. R. Hunt v. Bourns, 
Litt. 9. b. 


cites 41 Ed. 3. 14. Co. 


[ 277 ] (A. a) Extinguiſned. What. 


D. 157. pl. I. A Seiſed of divers manors in the counties of B. and C. by in- 
28. S. C. | * denture enrolled in chancery for 2001. did demiſe, grant, 
connnes the x . 3 | 4 

gate ofthe and to farm let to D. and his heirs his ſaid manors, rendering there- 
caſe to one out annually to the ſaid A. and his heirs a rent, with diftreſs and re- 


and the entry for non-payment, and covenanted to do all acts, which ſhould 


3 be deviſed, for aſſurance of the ſaid manors, to the intents and uſes 


ſo where it aforeſaid; after which, by other indenture between them, it was co- 


is cited in venanted that the ſaid A. ſhould /-vy 4 fine to the ſaid D. of the ſaid 


— 10% manors, and that the ſaid fine and all other aſſurances to be made of 


And. 83. the ſaid manors, by the faid A. to the faid D. ſhould be to the iſes or 
and 2 Rep. intents contained in the firſt indenture, and to no other uſes or intents ; 


73. (9)-2nd after which the ſaid A. Infeoffed the ſaid D. to the uſes and condi- 


Palm 506. n ; ' 
mhe;eisno tions in the faid firſt indenture mentioned; and after the ſaid A. at 


mention of requeſt of the ſaid D. and to the uſes in the ſaid firſt indenture, le- 
e Wees vies a fine to the ſaid D. of the manors in the county of C. and upon 
All this matter found by office in the court of wards it was, by the 

opinion ef the juſtices, ruled that the rent remained not extinguiſhed 


by 


w 


Fine. 
by the fine, and yet the fire is only of part, viz. in the county of C. 
and not purſuant ts the indenture ; for that is, that the fine ſhould be 
of manors in the ſaid counties, &c. Note, a ſtrange caſe, but it ſeems 
that this is law by branch of 27 H. 8. which ſee 2, 3. P. M. Cur. 
Ward. 1-And. 18. Puttenham's caſe. : 

2. A, ſeiſed of a manor, made a leaſe for years rendering rent, 
with clauſe of re-entry; and afterwards levied a fine ſur conuſance 
de droit to the uſe of himſelf and his heirs, Ihe rent, being demanded, 
is behind. Per Dyer Ch. J. A. cannot re-enter; for though in 
right the rent paſſes without attornment, yet he is without remedy. 
For it is without attornment, and it would be hard without attorn- 
ment to re-enter, Per Manwood J. though the conuſee himſelf 
could not, yet the conuſor being cetty que uſe, who is in by the act 
of law, ſhall avow, and ſhall re-enter without attornment; for the 
cohuſor is in by the 27 H. 8.—Per Harper J. The heir of the co- 
nuſee ſhall avow and re-enter before attornment. 3 Le. 103. pl. 152. 
Paſch. 26 Eliz. C. B. Anon. N 

3. A fine by one jointenant to his companion enures by way of re- 
leaſe. Mich. 21 Jac. . B. R. 2 Roll. R. 398, 444, 472, 485. 
Euſtace v. Scowen. | 

4. If I have land covered with water, and another has liberam piſ- 
cariam in it to him and his heirs; clearly if he joins in a fine with 
me of the land, this extinguiſhes the fiſhery, per Hobart. 2 Roll. 
R. 500. Hill. 22 ſac. B. R. in caſe of Foliot al. Heliar v. 
Sanders. | | 

5. Where a fine is levied by him who hath the fee and freehold 
in him, whatever right, e/tate, or intereſt, there is in him beſides, 
paſſes incluſively in the fine, not by way of transferring the intereſt, 
but (as it were) confohdating with the fee, ſe as to determine and ex= 
tinguiſh ſuch intereſt. per Ventris J. 2 Vent, 332. in cafe of Digh- 
ton v. Greenvill. | | 

6. A term was veſted in truſtees for raiſing 1000 l. payable to J. S. 
who afterwards levies a fine of the land, or ſuffers a recovery of it; 
this is an extinguiſhment of the charge. 2 Wms's Rep. 605. 


Trin. 1731. in cale of D. of Chandois v. Talbot. 


(A. a. 2) Relation of Fines to what Time, to avoid 


* 


Meſne Incumbrances, &c. 

1. It is no plea to plead a fine in bar and the eſtate of N 
meſne between the conuſance of it, and the execution; for it ſhall not 
have relation before the execution; quod nota, Br. Relation, pl. 
27. cites 21 H. 6.17. 8 E. 3. | 


2. A. covenants with B. to levy a fine, Oct. Mich, 1 Car. A. ac- 
knowledges a flatute to C. 8 Odi. the fame year; the fine is levied ac- 
cording to the covenant, and the conuſance taken the 12th Oct. afore- 
| faid. This conuſee ſhall avoid the ſaid ſtatute, by relation to the 
day of the «ein, which was before the faid 8th Day of October. 

py | Mich. 
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4 Le. 34. 8. 
+ 


Skin. 269. 
S. C. 

Knight v. 
Greenvill. 
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Mich. Term now begins the 23d October by an act made 16 Car. 


1. Then the eſſoin was 7th October, and the firſt day of full term 
the qth. Jenk. 250. in pl. 40. | 


(B. a) Of what a Fine may be levied. 


tt. F IN Es have been levied heretofore of a beillsary ef ſalt, and 
yet no pre- by ſuch name the profit of the franktenement patled. Br. 


ipe hes of . 
1 Aſſiſe, pl. 145. cites 9 Aſſ. 12. 
on Fines, 11. cites 19 Aff. 12. but it ſhould be 9 Aff. 12. 


2. Fine has been levied of a common, and of a coredy; & ſci. fa. 
lies of it and execution accordingly. Br. Common, pl. 45. cites 
4 E. 4. 1, 2. 

3. 32 H. 8. 7. /. 7. Directs writs of covenant, and other writs 

for fines to be levied, and other aſſurances to be had and made of par- 
ſonages, wicarages, and other profits called ſpiritual, to be deviſed 
and granted in chancery, as have been uſed for fines and aſſurances 


of other lands. | | 
So of an * 4. A fine may be of a © rent-charge de novo, which had no being 
i and hefore. 21 Ed. 2.46 Or of a chief rent, or other rent in being, 


et it is 2 h 
Ning per. 18 Ed. 4. 22. Gr of a ſeignery. 48 Ed. 3. 23. Or of an acquittal, 
ſonal. Co. 50 Ed. 3. 23. Or of a chauntrz. 37 Ed. 3. 33. Weſt. Symb, 
R. on Fines, | | 

"Ox {- 25+ 
11. Cite; N . 
11 H. 4 But ſee pl. 11.—Covenant was brought of a ma» kt, and Keles would have drawn the 
precipe, and the court would not receive it; for præcipe lies not of it. Co. R. on Fines, 11. Cites 
13 E. 3. Tit. Fines, 68 * Death. R. on Fines, 14. e contra. Wood's Init. 242. 


S. P. For 5. But fines may not be levied of lands in ancient demeſue; for if 
mg ee any fine be levied of ſuch lands, it may be reveried by a writ of diſ- 
tothe lors Colt brought by the lord of ancient demeſne; and thereby he ſhall be 
of whom reſtored to his ſeigniory; and it ſeemeth to be vid between the par- 


the land is ties, becauſe coram non judice. 7 H. 4. 44. 8 H. 4. 23. 21 Ed. 3. 


— _ 5 20. Reg. fol. 13. b. de tine adnullando, &c. Yet it is holden good 


it mould to bind the parties, 17 Ed. 3. 3. and 7 H. 4. [44] Bro. Fines, 101, 
I which ſeemeth not to be law. But if ſuch fine be of lands in ancient 
n. demeſue, and of lands at the common law, it ſhall be ſtill good for 


1 
— the lands at the common law. Weſt. Symb. ſ. 25. cites 7 H. 4. 
in his court. 44+ - | : TE 
8 6. Regularly a fine may be levied any thi hereof a precip 
: 6. a fine of any thing, whereof a precipe 
oy wry quod reddat or faciat lies, as the writ of cuſtoms and ſervices; or 
ell :tirg: in- whereof a præcipe quod permittat, as to have common, a way, &c. 
. er to be ſhort, where præcipe quod tencat doth lie, as the writ of co- 
eff: enge venant to levy a fine and the like. 2 Inſt. 513. | 
u and cer- | CS | 
— — in the writs. Weſt's Symb. ſ. 25. cites 18 E. 4 22.8. P. Br. Fines, pl. 97. 
cite. 18 K. 4＋ 22. 7 


7. But in ancient times fines were levied of other things, than will 
be at this day allowed; and yet thoſe tines ſhall be holden now as 


available, 


I 7 
feaſible 


nally ! 
the fine 
21. Cite 


* 


L 97. 


will 
w as 
able, 
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available, as they were taken to be, when they were levied. 2 Inſt. 


513. f F 
8. Tenant in tail of a rent or common levies a fine with procla- Jenk. 275. 


mations; it is very clear that the iſſues ſhall be barred thereby ; Pl.. 96. 
per Walmſley J. 2 Le. 158. 21 Eliz. C. B. in the caſe of Segar 
v. Bainton. : 1 
9. Of a leaſe for years, the fine is void as to any ſtrangers; for a [ 279 ] 
frechold mult be in the cognizor or cognizee; however it may he 
good betwixt the parties by way of eſtoppel, ſo as to conclude them. 
Wood's Init. 242. 
10. A fine cannot be levied , money agreed to be laid out in a pur- S. P. in a 


chaſe of land ts be ſettied in taile, But a decree can bind ſuch mo- _ . 8 
ney, equally as a fine alone could bind the land in this caſe, if bought Ld. Har- 


and ſettled. per Cur. Wms's Rep. 130. Mich. 1710. Benſon v. court's of 
Benſon, | caſes in the 


| Houſe of 
Lords, ſ:id there to be decreed. 24 Feb. 723. Lady Warwick v. Edwards. 


11. Of an annuity to a man and his heirs, no fine can be levied. of an an- 
Parliament Caſes 1. Arg.—becauſe it is a thing perſonal. Arg. nuity in fe 
. -F *. 2 * 1K 15 good. 
3. in caſe of the King v. Ld. Purbeck. o 
not. 


12. A fine may be and uſually is, levied of ſhares in the New Denſh. R. 
Kiver- water. 2 Wms's Rep. 128. Palch. 1723. Drybutter v. ve Fines, 
Bartholomew. . * 

13. Fines may be levied of all things in being which are inherit= So ofa way, 


* De hs 
able, whether eccleſiaſtical and made temporal, or temporal; as of 2 


an aduouſon, reclory, portion of tithes, &c. of an honour, manor, la- 15.80 of 
rony, leet, meſſuage, dove-houſe, garden, orchard, land, meadow, paſture, tee chapel. 


5 . 2 ö . . Ibid. Not 
ö 7 a 27 7 Y of - 
weed, undertwood, office, fiſhing, warren, ſa:r, toll, waifs, ſtrays, &c. of 


rent, common, a hundred, &c. And * as fines may be levied of bana pie- 
things in poſſeſſion, ſo may they be levied of a remainder or re- 3 

8 | 3 7 2 7 g "4 
verſion, or of a right in futuro, or of a pojjibility. Wood $ Inſt. 242, 11 0 
leviable of al! things whereef a prœcipe qued 1:d/at ließ,. Weſt. Symb. f.25.—C9. R. on Fines, 1. 
S. P.— And of ſome things whereof u prexcipe liet, as of paſture for two oxen. Co. R. on Fines, 11. 
Cites 4 E. 4. 2. 27 H. 8. 12.0 of an office, Ibid. cites 19 Aff. 12.— 0 of common of paſture. 
Idid. & of a way in a quod permittat. Ibid. cites 2. E. 13.——=So of a rent newly created. Ibid, 
cites 22. E. 4—80 of e/iovers, houſeboat, haybout, plowbuat, aud fir:boot. Denſh. R. on Fines, 14.— 
Bo of an office in eſſe. Denſh. 1 5. 80 of a f bailywick or ward/hip of a for:/?. Ibid. 80 of any 
fr ofit apprender, which is certain; but not where it is unc2rtain, as common fans number, &c. Such 
things cannot be granted by fine, becauſe finjs finem litibus imponit, and that cannot be where 
the thing is not certain. Ihid.—lIt may be of /o loads of o/iues iu fee, or for life, to be taken an- 
nyally in ſuch a wood. But then this muſt be in oe and one of the parties poſſeſſed thereof before 
the fine. Ibid. *Weſt. Symb. ſ. 25. cites 42 E. 3. 7. 44 E. 3-45: o. R. on Fines, 
21. cites 27 H. 8. 12, | | 


| 
———— 


(Ba. 2) Of what Eſte a fine may be levied, in 
Reſpe& of its having been in Poſſeſſion of the 
King. 


1. Where the king is intitled by a diſſeiſir or other, who has a-de- 
feaſible title, and the hands of the king are amoved by due means, and 
| | after 


1 
1 
4 
5 
- 
\ 
7 
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after a fine is levied, and then the land is reſeiſed ; yet the fine is 
good. Br. Fines, pl. 102. cites 24 E. 3. 65. | ST 
2. But where the king amoves his hands by undue means, and 
after a fine is levied, and after the king for cauſe re- ſciſes; this ſhall 
* the fine, by the beſt opinion. Br. Fines, pl. 102. cites 24 
3. 65. | 


(C. a) Of what a Fine may be. By what Name. 
1. A Manor may paſs by the name of a tenement. Br. F ines, pl. 


a 66. cites 9 E. 4. 6. | 
2. The thing of which a fine is to be levied, ought to be in eſſeè at 


the time of the fine, and eapreſſed in the fine direftiy, or by implica- 


tion. Br. Fines, pl. 97. cites 18 E. 4. 22. 
But where 3. As where the writ is quod teneat conventionem de tali terra; 


mhewrit's there upon conuſance of right of the land by him to another, the 
the fine can- Other may grant and render à rent, common, Sc. For it is implied; 


— be le- becauſe it is iſuing aut of the ſame land as is in the writ, Br. 

* 2 . 0 . 

—5 Fines, pl. 97. cites 18 E. 4. 22. | | 
And where it is of land in D. fine cannot be levied F lard in S. Br. Fines, pl. 97. citcs 18 

E. 4. 22. | | 


[ 280 ] 4 An honour may paſs by the name of a manor, or by its proper 
name; as de honore de T'ickhill, or de manerio de Tickhill. Welt. 


Symb. ſ. 26. | 


For if any 5. It ſufficeth alſo to demand a manor by his proper name, ww:t/- 
wn into Out naming the town wherein it lieth ; for it may be out of wy pink 
which the or extend into ſeveral towns and counties, as de manerio de D. cum 


manor ex- pertinentiis ; yet it ſeems be/? to expreſs all the jeveral towns, into 


— "x which it extendeth; as de manerio de S. cum pertinentiis in D. & 
, 


nothing of E. Weſt. Symb. ſ. 26. cites 19 E. 4. fo. 9. a. 43 3 10.9.4 | 
' themanor Brat. lib. 4. c. 31. § 3. 9 Ed. 4. fo. 61. 9. a. 16. a. 17. b. 11 


— 7. . ſo... b. 49. 


town paſſes. 
Weſt's Symb. ſ. 26. cites 5 E. 4. 103. | 


6. A caſtle or an hundred may be parcel of a manor, and paſs by 


the name of the manor, whereof they are parcel, 26 Afl. 54. And one 
manor may be parcel of another, 2 Ed. 3. fo. 36. And a caſtle may 
be demanded by his proper name, as de caſtello de B. cum pertinentiis, 
1 E. 3. fo. 4. and an hundred may be demanded by :tjeif, as de hun- 
dredo de S. 27 H. 6. fo. 2. Weſt. Symb. 26. | | 
7. A chapel or an hoſpital muſt be demanded by the name of a 
meſſuage. Weſt. Symb. § 26. cites 13 Aſſ. 2. 
8. Malendinum is good, without adding ventriticum or aquaticum; 


albeit the latter be more uſual, Weſt. Symb. § 26, cites 44 E. 


. 4% | 
In ſci. fa it 9. Of a reverſion by the name of the land, or otherwiſe, Weſt's 
was nee“, Syinb. § 26. cites 43 Ed. 3. 22. : | 
is good to paſs a reverſion in tal, without expreſſing the rever ſim; for it was levied by Lim in reverſion 


an tail ſar contſance de droit to dw or and they rendered again to the conuſor in tail, the remainder to 
| th the 


Was lese 
tainty; f 
Whatfocy 
188. Tr 
1 
not paſs ! 
grounded 
be taken 
for there 
„ Heydor 


Mü Lge 
Miller v. Ma 


Veli. 
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the plaintifF in the ſci. fa. and he ſued execution & habuit; quod nota: and yet Thorp dixit pro 
lege eodem anno, fo. 15. that where a fine is levied ſur conuſance de droit, or by grant ard render, 
by him aul hath vothing bat the ein, the conuſee ſhall not have action thereof, where there 15 50 


mention of the rever ſim; ſc. it is not * compriſed, but it ſeems cleariy that by fine levied ſur conuſance 
3: 22. pl. 39- 
*The larger edition of Brook in ſolio 1s 


g. dot came ces, & c. it is good to paſs the revei ſion. Br. Fines, pl. 18. cites 43 E. 
cites 37 H. 6. 5. — Br. Fines, pl. 97. cites 18 E. 4. 22. 
(2 contra), the ſmaller in folio is (examin) ; the ꝗto edition is (exie). 


10. Land is to be demanded by the certain meaſure of the ſuper- 
ficial quantity thereof, hida, carucata, bovata, virgata, acra, roda 
terre, And in like manner, boſcus, ſubboſcus, bruera, mora, jun- 
caria, mariſcus & alnetum, & ruſcaria, may be demanded by the 
number of acres thereof. 16 Aff. 9. Welt. Symb. § 26. 

11. Terbary may be demanded by the name of more, Weſt, 
Symb. § 26. 

12. Houſeboot, hazboot, and plawboit, may be demanded by the 
name of e/tavers : thus, de rationabili eſtoverio in boſcis, viz. in 
decem acris boſei ipſius A. in D. &c. Weſt. Symb. & 26. 

13. Parſmages, rettories, advsuſons, vicarages, or tythes impropri- 
gt, paſs not by the name de advocatione eccleſiæ, but de recloria 
eccliſiæ de S. cum pertinentiis. But when it is only of a preſenta- 
(eau, it muſt be de aduocatione eccleſiæ de S. and not cum pertinentiis. 

eſt. Symb. 8 26. | 
de F. and-n9t cum prrtinentiise And where xn vicarage is endowed, it paſſes under theſe 
T:catione eccleſice de S. Sc. Weſt. Symb. 1. 26. 


14. If an entire manor, meſſuage, or other entire thing be divided 
or parted, and after a fine is to be levied of ſome of the parts of the 
thing ſo ſevered, then mv? net the fine be de medietate, or gquarta 
arte, or other part of the manor, meſſuage, or other thing; bt ſuch 
part muſt be demanded by the name of the whole thing. Weſt's 
Symb. ſ. 26, 


And of all 
Vicarages 
end ed the 
writ muſt 
be <4 adua- 
cati ne Vicae 
riæ eccleſfie 
words de ad 


4; if the 
MANgGY of D. 
be divided 
into 2 parts, 
the fine of 
the one part 
(if the di- 
viſion he ſa 


made, that the manor of that part be not extinct) muſt be de maneria ds D. Weſt Symb. f. 26. 


15. So if a zefſuage and 20 acres of land be parted into two parts; 
the fine of the one part mutt be de uno meſuagio & decem acris terre, 
Sc. and not de medietate unius meſuagii, & 20 acrarum teri ; for 
the things new divided from the reſt, are now become whole 
things by themſelves, though leſs in quantity than the whole was 
before diviſion thereof made. If a thing be twice named in a writ 
of covenant, it hurteth not, as a manor and a hundred, parcel of the 
lame manor. Weſt. Symb. § 26. cites 27 H. 8. 2. 


16. A fine was levied de duobus tenementis, and for that reaſon 
was 1Everſed; for the word tenement does not comprehend any cer- 


tainty; for it takes in meſuage, land, meacow, paſture, &c. and 


whatfocyer lies in tenure; and it will pats rent or common. Le. 
188. Trin. 31 Eliz. B. R. Steed v. Courtneys. i 

17. A mancr in reputation, which is not a manor in truth, does 
not paſs by the name of a manor in a fine or recovery, for they are 
grounded on original writs, which ought to be certain, and not to 
be taken by intendment; but otherwite of a grant, or feoffment; 
tor there the intent of the parties ſhall help it. Noy. 7. Johnſon 
v. Heydon. | | 
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A manor, 
It Teputa- 
tion only, 
will paſs by 
the name of 
a manor, 
though not 
demandable 


by it. Lat. 63. in caſe of Hems v. Stroud. ——Cro. E. 524, 707. Mich. 38 and 39 Eliz. B. R. 
Mallet v. Malſet. Lev. 23. * THINN v. Tuix N, contra to Noy. 7. the indenture to lead the 
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For rent is 
a coliater al 
thing. and 
tie fine 15 
not levied 
of it. See 
Cro. J. 60. 


w—— {he ſame of common. 


Fine. 


uſes, ſhewing the intent to paſs the manor and all land parcel — and by the grant of ſuch 
a reputed manor, an adv2w/22 ſhall paſs as appendant. 
207. Long v. Hemmines. 
x13. Paſch. 28 Eliz. Thetford's caſe. 
And Sid. 190. Paſch. 16 Car. 2. B. R. 


Mich. 32 and 33 Eliz. C. B. Le. 
—dDod. of Adv. 28. See Preſidents (3).—8. P. Savil. 
* S. C. adjudged accordingly. Vent. 51.—— 


18. A fine of land will not be a bar of ® rent ; as leſſee for life, 
remainder for life of rent; the firſt leſſee purchaſeth the land, and 
levies a fine of that; this ſhall not bind him in remainder of the 
rent, per Winch J. 2 Brownl. 155. in caſe of Bicknell v. Tucker. 
——— Cites Palmer's caſe, 4 and Smith and Stapleton's caſe. 


Ibid. But where the rent was granted in tail, and iſſuing 


out of a manor, a fine of the muny, with an avermnt that the agreement war to bar ths rens, 


r Hobert Ch. J. and Harvey J. v. Hutton J. is a bar of the rent, Cro. J. 699. Hill, 22 
ac. B. R. Helliar v. Sanders. — —2 Roll. R. soo. Foliot v. Sanders. S. C.— 


Winch. 


109. 121. adjudged by two J. againſt Hutton. S. C. by the name of Hitbard v. Sanders. 
® Jenk. 275. pl. 96. contra. cites it as adjudged, that by fine with proclamations the rent paſſe- 


incluively. 20 Jac. 1. Hilliard's cafe. + Pl. Com. 435- 
Winch. 19. If tenant in tail of any office levies a fine of land belonging to 
— 2 the office, this ſhall bind his iſtue; yet the land was not entailed, 
| dut the office; per Hobart Ch. J. 2 Roll. R. 500. Hill. 22 Jac. in 
caſe of Folliot v. Sanders. | | 
20. A fine may be levied of a ſhare in the New River water, b 
the deſcription of % much land, aqua caapert. 2 Wms's Rep. 128. 
Paſch. 1723. Drybutter v. Bartholomew. 
(D. a) Who ſhall be barred by the Fine. 
I. I F one hath a remainder, or a reverſion, depending upon an e/late 
or years, or by ſtatute faple, ſtatute merchant, or elegit, and 
the termor be diſſeijed, and a fine levied, &c. and 5 years pals; they 
be all barred thereby: for that theſe termors might preſently have en- 
tered, and he in the reverſion or remainder, for ſuch diſſeiſin might 
have had an aſſiſe. So that the ſtat. 4 H. 7. 24. ſeems to bar the 
termors through negligence, by this word intereſt, which compre- 
hends a term. Weſt's Symb. ſ. 183. cites Pl. C. 374. a. 
Vid. (H. a) 2. If an infant heir of one beyond ſea dying there, makes not his 
8 _ claim within 5 years after the death of his father, being of full age, 
by thename and without any impediment, &c. he ſhall be barred ; per Anderſon, 
= v. Ch. J. Le. 215. Mich. 32 and 33 Eliz. C. B. in Cotton's caſe. 


Cro. E. 219. S. C. by name of Smy v. June alias Chown. 
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C. 201. 


3. * is barred by fine, though levied before his entry. Cro. 
ich. 6 Car. B. R. Hulm v. Heylock. 
4. Fine and non-claim bars not a man in Ireland; but not be- 


4 cauſe Ireland is not a member of England, but becauſe of abſence, 
| as in Caſe of impriſonment. Arg. Cart. = | 
S. c. cited 5. If there be tenant by elegit of land, and 2 fine be levied of that 
Arg. Show. land, and 5 years with non-claim pats ; the intereſt of the tenant by 


* elegit is bound, according to SarryN's caſc. 5 Rep. 124. Other- 


wiſe if the land had net been actually extinded ; and if an inquiſition 
| | upon 
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Other- 
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Fine. 292 


upon an elegit be found, the party before entry has the poſſeſſion, 


and a fine with non- claim ſhall bar his right; for before actual en- 


try, he may have ejectment or treſpaſs, and ſo not like to an inter- 
efle termini. Mod. 217. Trin. 28 Car, 2. C. B. Ognel v. Ld. Ar- 
lington & al, | | | 

6. A fine and 5 years non- claim will bar the intereſt of tenant show. 46. 


| by /katute ſtaple, after liberate, before entry. See 2 Vent. 321, &c. 7 a 2 


Dighton v. Greenvill. 8 


7. A fine by mortgagor to a ſecond mortgagee will not bar the fr/f 
mortgagee, though more than 5 years paſs ; the mortgagor being all 
that time in poſſeſſion, and paying the intereſt, and fo was tenant at 
will to the firſt mortgagee. Carth. 414. Trin. 9 W. 3. B. R. Hulm, 


v. Hatton. 


(D. a. 2) Barred. Who. Iſſue in Tail. Where 


Tenant in Tail is Cognizee. 


1. A. by fine gives an eſtate tail to B. remainder in tail to C. 
afterwards A. the donor, by another fine limits, (vice verſa) viz. to C. 
in tail, remainder to B. in tail; yet the firſt intail ſtands unaltered. 
For the fine being levied to the tenants in tail, the words were all 
the words of A. and not of B. and C. and though B. and C. could 
be eſtopped, yet their iſſue ſhouid be remitted. Br. Fines, pl. 73. 
cites 8 Aſſ. 33. | 

2. Where a fine for life ts levied to tenant in tail on | grant and] ren- 
der, his eſtate by this is changed. But Brook makes a quære, and ſays, 
that it ſeems the beſt opinion is contra, unleſs it be a fine executed ; 
but a fine ſur grant and render, &c. which are not executed, is no 
diſcontinuance nor concluſion to the heir in tail ; nor does the 
ſtatute de finibus of averments hold place, but of fee ſimple, and 
where he claims as heir; but the heir in tail claims by the donor, 
_—— it ſeems, his entry is lawful. Br. Eſtoppel, pl. 60. cites 

4.7. | 
3. No fine levied by tenant in tail barreth his iſſue immediately, 


but where the tenant in tail is cagnizor. Weſt's Symb. ſ. 180. 


4. As if tenant in tail bring a writ of covenant againſt a ſtranger, Afﬀer the 
and he recognize the land to be the right of the tenant in tail, as death of the 
that which he hath of his gift, &c. and the tenant in tail grants and teilte 
renders the land to the cognizor for years, yielding rent, &c. and dies; iſſue ac- 
this fine is void 1 the iſſue in tail. Weſt's Symb. ſ. 180. cites cepted the 

| 


iz. Dy. 279. pl. 7. 36 H. 8. Br. Fines, 118. . 


queſtion 
was, if this ſnou bar the iſſue of his entry? D. 279. pl. 7+ but no judgment. 


5. A. and M. his wife were ſeiſed for life of the wife, as in her 8. P. and 
r:ght, the remainder to E. C. in tail, the remainder to = e ting 
in fee, A. and M. his wife levied a fine ſur conuſange de droit, come 213. b. pl. 
ceo, fc, to the ſaid F. C. with proclamations, who Ns and ren- 41. Paſch. 


dered rent of 271, 10s, te the * for term of their lives, with a tb 


2 cClauſe 


Skin. 260. Knight v. Greenvill S. C. 


4 
Lp 


* 28 Fine. 


vin. Bat clauſe of diſtreſs; and after E. C. dies, and the land deſcended to 


(445 


— 5 55 H. C. ker fon and heir in tail, who leaſes the land to one P. for 
28 C © WY . 1 . — 

nerer 1. Years, and after M. dies; A. diſtreined * ſor the rent, and he brought 
gued.— replevin; and in this cafe 2 points were reſolved and adjudged. 1. 


Ke! I. 212. That, againſt ſuch fine accepted by tenant in tail, the z//vze may aver 

13» | _ 

by os continuance of the ſeiſin by force of the tail, and the ittue in tail is 
not eſtopped by the admittanr e and acceptance of his anceſtor. 2. 


Parker v. 
Payne.—" hat the grant and render of the rent was not within the act of 


1 H. 7. or 32 H. 8. becauſe the hne was not levied of the land it- 


11. S. C.o— 
Weſt's ſelf, that was intailed, but of the rent newly created out of the land. 


1 Rep. 89. b. 99. a. cites it as adjudged MI. 3 and 4 Eliz. C. B. 
MN. Rot. 1483. Coniſby's caſe. 


PL C. 4285. 
d. 15 Euz. per Thornton. S. P. Jenk 9 pl. 95. 


6. Gra ndfather, father and ſon; the grandt ather by indenture 
makes feoffment in fee rendering rent to him and "FM heirs, and cies; 
the father acc epts the rent; the feoffee levies a fine with proclama- 
tion; 5 years paſs, and then the father dies, The point was, whe- 
ther the acceptance of the rent by the father had exting uiſhed | his. 
right to the intail, or whether it is an eſtoppel only * for it he is 
only eftopped, then he having a right at the time the fine e was lex icq 
and the 5 years incurring in his time, the ſon was e but it 
he had extinguiſhed his intercſt, then the ſon, being the firſt to 
whom the right came after the fine levied, is not 3 oy the 5 
years incurred in the life of the father. It was adjudged per Walm- 
ſley and Clench J. at Lancaſter aſſiſes, that the iflue was barred, 
But the court here _—_ that he is not barred. Becaule the ge- 
ceptance is a concluſon only, and dies not extin; 81 toe right. Mo. 

301. Paſch. 33 Eliz. THT es v. Jee, alias Ice, 
If a fine be /cwied to tenant in tail, and he grants and renders 
the land to him and his heirs, and dies before execution, this is no 
diſcontinuance ; otherwiſe it is, if it had been executed | in the lite 
of. the tenant in tail, Co. Litt. 333. b. 

8. If tenant in tail accepts a fine, with render ts another for years, 
this thall bar him, becauſe it works a diſcontinuance; but 1 
where it is for life ; per Hutton. J. Winch. 123. Hill. 22 Jac. B. 
R. in caſe of Hilliard v. Sanders. | 

9. Tenant ip tail accepts a fine ſur conuſance de droit come ceo, and 
then ſuffers a recov cry 3 this makes no alteration of his eſtate. 
Vent. 257. Paſch. 26 Car. 2. B. R. Anon. Per Hale Ch. J. 
Mod. 117. Green v. Proud. S. C. | | 


(E. a) Of Lands, &c. in Lieu Conus. 


As 318 E of tenements in W. the defendant pleaded eftappel ly 
2 levied of the ſame tenements by the anceſtor of the plain- 


tif in Jadg ment, if the plaintiff ſhall ſay that they are in I, and 


tlic eint ee that O. is a hamlet of IW. and a good plea; ly 


which the) plcaded over. Br. Brief, pl. 292. cites 28 All. 6. 
2. Aſuſe 
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2. Aſſiſe brought in n2va fore/ta is good, and yet no vill nor 
hamlet. . Co. R. on Fines 12, cites 18 Libr. Aff. 30. 
3. And yet in ſcire facias to execute a fine levied of lands in D. 


the tenant /hail not ſay that there is no ſuch vill. Co. R. on Fines 
12. cite 04 4. C8, 


4. A fine may be levied of a caſlle on of a manor, without expreſ- 
feng in what vill, or hamlet. Co. R. on Fines, 12. 
5. A fine is good in a * hainlet, 38 Ed. 3. fo. 19. 18 Ed. 4. fo. Co. R. on 


6. and 7 Ed, 6, Br. Fines 44. and 91. or in a t5won decayed, 7 Ed. Fines, 12, 


- * 0 7 - . 7 = {cem 0 
6. Br. Fines 91. Neverthelets it is alſo good ro name the town n nee 
wherein the hamlet is, as it ſeemeth ; and that with addition for diſ- of lands in 
tinction, if there be divers. towas of the fame name in the fame . 

: OS. = | | OUZTHEnGETtO 
county, Weit's Symb. 1. 27. be | receiv- 


ed, hut if it is received, then it is 3000. Tile ſaid in 1 H. 8. 9. a. That if a fine be levied ig 


A. B. and C. and none of them 1s a vill nor hamlet, but certain manfiins, ow houſes, if it be accepted ic 
9 bl - 5 


is g. d. Co. R. on Fines, 12. 
A ſcire faciſ lies on a fine levied in a base which proves ſuch fine to be good. Br. Fines, pl. 


93. cites 8 E. 4. 6. * C1, R. on Fines, 12. cites 38 H. 3. 20. per Thorpe, and 8 E. 4. 6. 


— t This thould be 38 E. 3. 20. a. in principio. Il 2 34 ] 


6. If a manor extend into divers towns, as A. B. C. it is good to Ws 
o had | > a 1241 
expreſs all or none: as de mameris de S. in A. B. C. for if any of _ 55 : awd 
the towns be omitted none of the manor in that town paſſeth. Yet „ as 
a fine of a manor, cum pertinentiis would have carried the whole ma- * . and 
„ 0 He | North S. it 
e 74 od . . . 7 1 0 1 9 0 1 
Ms 9 J d 4 6 * — t 5 Symb j 27. 18 good, na 
writ of one of the ſame manors, to expreſs certainly which of them is intended to be hae, 47 
Ei. 3. 12 H. 9. 6. Atheit it is thought good enough by the name of the manor of S. without ad- 
dition; tor certainty is always beſt. Weſt's Symb, ſ. 27. 


7. An action of covenant was brought upon an indenture of fe- 
oftment by defendant's wife before marriage of lands lying in [{ton 
in the pariſh of Marſham, whereby ſhe coveniinted to atture, &c. the 
plaintiff atligns a breach, that he tendered a note of a fine to the de- 
tendants, betore certain commiſſioners, of lands in the pariſh of iar- 


ſham, and requeſted the defendants to acknowledge the fine, but 


that the defendants refuſed. Io this defendants plead, that they 
were ſeiſed of other lands, in the tariſh of Mariham, no part wheresf 
were contained in the deed, and becaule thoſe lands not contained in 
the deed, were contained in the note of the fine, therefore they re- 
fuſed to acknowledge it. To this the plaintiif demurred. But 
after argument, the court were of opinion tor the defendants ; for 
tough a man is not oblized in a fine, to ſet out the parcels exactly 
agrecable to the deed, and it is uſual to put in rather more, leatt 
in caſe of a miſtake, he may loſe part of the land; yet here the 
covenant was, to levy a fine of lands in Ilton, in the pariſh of Mar- 
ſham, and the note tendered, is of lands in the pariſh of Marſham. 
Now a fine may be levied of lands lying in a vill; and therefore 
toe not being lands in the vill of which defendant covenanted to 
*vy the fine it ſeems a good excuſe, and thereupon judgment was 
ziven for the defendants, unleſs cauſe, &c. before the end of tlie 
term. Paſch. 12 Geo. 2. C. B. Danby v. Gregg and Ux. 
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(E. a. 2) Of Lands in ſeveral Vills, &c. 
But where . A fine was levied of lands in Blandferd Forum, Reſolved 


in the ham- that this ſhall not paſs lands in a hamlet in that town, there being 


+= api conflables diſtin in Blandford Forum from others that were in the 


was 1 

tytbing.man hamlet ; ſo that they were as 2 vills. Vent. 143. Trin. 23 Car. 2. 
I. N Anon 

fiabl's of the 1 7 5 

vill exerciſed outhority in the hamlet, (which proves it to be but as a hamlet) it was reſolved that 


the fine conveyed the lands in the hamlet. A a- may contain ten valls, and if a fine be levied 


of lands in 1 pos this carries whatſoever is in any of the vill. So where there are diver/: 


wills, if the confteiolowick of ones ® goes over al. the 9, that is the ſuperior or mother vill, and the 
land which is in the other, ſhall paſs per amen of all the lands in that. But if found that they had 
diſtin conſtables, and could not interfere in their authority, it would be otherwiſe. Vent. 170. 
Mich. 23 Car. 2. B. R. Waldron v. Ruſcarrit.— Mod. 73. S. C. la ſuch cafe theſe 


* may go for ſeveral vills, or one vill. per Hale, Ch. J. Mod. 117. in cafe of Green v. Proude. 


If the par of D. contain, to vii, and a fine or recovery is had of {ind i D. this does not ex- 
tend to the lands in the other vills out of the vill of D. Trin. 4 Jac. B. R. Cro. J. 120. Stork v. 
Fox. — 8, C. cited and agreed. Sid. 10. in caſe of Weſton v. Carter. 

If there be a 21 called R. within the pariſh of R. and a recovery is ſuffered of lrrds i» R. and 
ſays not in the pariſh of R. but in the deed, to make the tenant to the præcipe, and in 
which he covenaated to ſuffer the recovery, the lands were mentioned to be in the pariſh of R. 
the lands in the pariſh of R. do paſs; for the indenture and recovery make but one convey- 
ance ; and it was found by verdict, that the intention of the parties was to paſs both. And as 
to this purpoſe, the court was all of opinion, that there was no difference between a fine and a 
recovery. 2 Mod. 233. Trin. 29 Car. 2. C. B. Addiſon v. Otway. | 


2 85 2. But if a fine be levied of lands in a * pariſh, it ſhall extend 


» The ir. to all the vills in that pariſh, Vent. 143. Anon. ut ſup. 


ſicors of late have been directed to make out writs of lands in parochia. 2 Vent. 32. in Sir Jolin 
Orway's Cale, 2 Mod. 238. S. C. | 


(E. a. 3) Claim, or Entry to avoid a Fine. , Made 
How. Entry into Part of the Land, &c. 


1. If a diſſeiſor of 2 acres levies a fine of both, the diſſeiſee may enter 
into one acre only, and this ſhall not be an entry into both, though 
they are in the ſeiſin of one and the ſame perſon, and of one and the ſame 
title, Co. R. on Fines 13. | 

2. But if the diſſeiſor leaſeth for 20 years part of the land, where- 
of the diſſciſin was committed, and the diſſeiſee afterwards enterei» 
into the land, which continueth in the poſſeſſion of the diſſeiſor, in the 
name of the whale, the ſame entry ſhall not extend to the land lcaſed; 
for here the leſſee is in by title. Le. 51. Paſch. 29 Eliz. C. B. 
Potter v. Steddal. 


3. But if tenant for life, of land, leaſe parcel thereof to hold at 


will, and being in poſſeſſion of the reſidue levies a fine of the whole 3 


the leſſor enters into the land, which was let at will, in point of 


farfetture in the name of the whole; it was holden, that the ſame 
1s a good entry for the whole; for in this caſe he is not in by title; 


becauſe when tenant for life leaſeth it at will, and afterwards levies 
# | a fine, 


Fine. 28 5 


a fine, the ſame is a determination of the will. Le. 51, 52. Paſch. 
29 Eliz. C. B. Potter v. Steddall. | 
4. If diſſeiſor, &c. make ſeveral leaſes of ſeveral parcels, viz. of If the ſere- 
the 


3 8 ral letfces 
diverſe houſes, for years to ſeveral perſons, entry into one, in the f the ſeve- 


name cf all, is good for all. But otherwiſe it is, if the leaſes were ral parcels 


for lives. D. 337. b. Marg. pl. 37. cites M. 42 and 43 Eliz. B. n ander 


2 5 the | ame title, 
R. Goodman v. Gerners. | the eeivy 
upon one parcel, in the name of all, is good for the whole. D. 337. b. Marg. pl. 37. cites M. 42 
and 43 Eliz. B. R. Dalton v. Hammond. 

In the caſe of leaſes for years (as above) of lands in the ſame county, it was held good by Jones, 
Doderidge and Crew, becaute the freeld is in one and the fame c6unty. D. 337. b. Marg. pl. 
37. cites Hill. 22 Jac. B. R. Rot. 133. Argoll (Lady) v. Cheyney. Lat. 71. S. C. Palm. 
4 2 8. Co 


(E. a. 4) Claim or Entry to avoid a Fine. How, 
into Part. In Reſpect of the Place where. 


1. In an ejectione firme for lands in Wales, the caſe upon a ſpe- Diſſeiſee of 
cial verdict was, that a man ſeiſed in fee of lands, for continuance of Hud in 2's 
them in his name, and for the maintenance of his brother, makes a 5 
leaſe for 500 years in truſt, that himſelf ſhould receive the profits C. entered 
during his life, and that afterwards, his brother ſhould enjoy them; ®? 3 
with ſome other truſts. And afterwards being in poſſeſſion accord- qr ge 
ing to the truſt, he covenanted with other perſons, (not with the leſ- and C. in 
ſees) to ſtand ſeiſed of the ſaid lands, upon the ſame N ag. CE a 
were mentioned in the leaſe, to the uſe of himſelf for life, with re- in e B. 
mainders over, according to the truſts ; and further, that the ſaid leaſe and C. The 
and all eſtates made, or to be made by himſelf, ſhould be and enure e court held 


| : > . - that this 
the ſame uſes ; and levies a fine, and 5 years paſs, the leſſor being in eee 


poſeſſion according to the truſt, and enjoying the profits during his good entry 


life; afterwards the /eſſor dies, and one of the leſſees enters into part ag lands 
| In A. be- 


of the lands in one county (which was not compriſed in the fine) cn ceſty 
claiming all the lands in the other county. It was inſiſted among que uſe, | 
other things, that this claim was not well made, being in another who is the 
county, And Hale, Ch. B. ſaid, that if a claim had been requiſite —_ 
in this caſe, (which * he thought it was not) there was no colour &c, where- 
whereby to make this claim good. Hard. 400, 401. Paſch. 17 _ 8 7 
Y, 1 NF aintiff ha 
Car. 2. In Scacc. cus v. Saliſbury. 138 
| recover. D. 327. b. pl. 37. Cites 9 H. 7. accordingly. 
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(F. a) Claim to avoid Fines. JYhen to be made. 
And in what Caſes it may be made at any 'Time. 


I. 1 R. 3. 7. Confines the claim of all perſons, 6oth privy and 


Strangers, (except women covert not parties to the fine, perſons under 
age, in priſon, out of the realm, or not of ſound mind) to 5 years after 


proclamation, 
8 trangers, to whom a right comes after the fine ing raſſed, muſt claim 
within 5 years aſter ſuch right accrues, 5 
2 4 Femes 


: 
f 

8 
"4 
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Baron ſeiſ- 
ed im fee 
Iwed 1 Kn 


Fine. 


Femes covert, &c. or their heirs muſt claim within 5 years after 


: e imperfections removed. . 


with proclamations, and then was out lech of treaſon, and died, the feme living. The conuſees con- 


wa. th 14 1 a” - 1 2 - 1 8 . a 
veyed the lands to the queen. The 5 years paſs after the death of the baron. The torn» i e- 


8 
* 0 * ow 
Mer 271 


toned a # 
C11TVS 


by the heir of the baron. It was reſolved, that the feme was not aided by 11:15 


b t demand her deter; for in reſpeR of the baron's attainder, ſhe had no right of dower 


- 12 » 1 * L Y . 1 4 , * : 1 F. ef _ N 4 . l 1 0 

_ = deat ot her huſbaad, nur can have action to recover it according to the favinge E ut 
” "ous _ ary on gd * y . - * Sg k * 4 by 
y the former clauie ſhe is to be aiged ; for in this caſe the action and right of dower accrued to 


ker after the reverſal of the 2ttainder, by re: 


— FIST 2 TIF , * — 3 . * 4 1 4 21 8 
the feitith in fee, and the mart iage hetore the fine levied. 13 Rep. 19. Ninian Menvil's cate.—— 


3 Ii. 215. . i 


o it is of an 
ant burg 
O1:y to the 
nine, ard 

þ 247 A7 2 Di£- 
ent nints if 


= J ad 
* * - 
* ES CM ne 
£ O 


£35 n/a it Vo 
he or his 
he'rs may 
enter or 


take lis action at any time. 2 Inft. 519. 


. Mo. 639. 8. | Hugh 


3. The year and day, in which a ſtranger was to make his claim 
at common law, was to be computed from the time of the fine levied, 
and nt from the execution ſued. Co. R. on Fines, 1 2. 

4. For that perſons out of the realm, at the tinie of the fine levied, 


amongſt others having @ preſent right are excepted out of the bo- 


dy of the act, (which worketh the bar;) therefore, where he that is 

eyond lea at the time of the tine levied, and never returns, is 
within the exception of the act, he and his heirs may enter or 
tate his achten at any time; but in caſe he doth return, he and his 
heirs mutt enter, or take his action within, s years after his return. 


2 Init. 519. 


Se it is Of a pet ſon that is non com pos mintis Which is by the act of God, if he die vile he is non 
e ? Monte 2 In ſt. N 19. 8 


# » 41 N: 533 


 prijon, Which is by act in law, if he die in priſin. 2 Inſt. 519. 


1 4 . yy 52 == 5 by” % - „ mae” . . 
Or a tere cm, (which is by her own act} if ſhe dhe while ſhe is coverr, being no party to the 


Se 7 fo 211 


theſe are within the reaſon of the cate adjudged of him that is out of the realm 


. 
(Nui going out of the realm was his own act) and never returned. 2 Inſt. 519, 520. 


Wekt's 
Tyvrnh. £5. 
2. b. f. 183. 
cit. PL . 
37 3- 


[ 297] 


2. Weſton J. ſaid, that upon the word (accrue) in the ſtat. 4 H. 
7. if the father die ſeiſed, and his eldeſt ſon be in religion, and the 
yorengeft ſon [enters and] is diſſeiſed, and then a fine is levied with 
proclamations, and 5 years paſs, and after the five years the eldeſt 1: 
deraigned, he ſhall be aided by the 24 ſaving. Pl. C. 373. 

2. If the tenant ceaſe one year, part whereof was before the fine, 
and proclamations paticd, and another year ended after the proclama- 
tions, Now thoſe two years are but one cauſe or matter which 
gives the ceſſavit, and not two matters, and therefore the lord jhai! 
have his ceſſavit 20 years after the proclamations, and ſhall not be 
bound to 5 years. For the purview was not againſt him, he having 
no right at the time of the fine, nor was this title in eſſe at the timo 
though the cefſer commenced before the fine, but the title accrued al 
after, viz. at the end of the 2 years. Pl. C. 373. a. b. a nota of the 
Reporter, | 

9. I hoſe that have neither preſent nor future right, but only a 
prffibility at the time of levying the fine, ar whoſe right groweth 
either entirely after the proclamations, or partly before and partly after, 
may enter and claim when they pleaſe. As if the huſband doth 
levy a fine of his lands, whereof his wife is dowable, and dies, and 
then 5 years paſs, &c. Yet the wife is not barred of her ds. 
For before his death the wife had only a p:{fibility of dawer, and not 
a i:tieto it, Wooc's Inſt. 246, | Su, 

x 10. A 


fon of a title of recoie before the fine, hecauſe of 


ed HS] 
Uſe of 


laim 


ved, 


A 

the 
with 
11 


fine, 
mas 
nich 
ſhall 
be 
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10. A man 7 in fee of lands, makes a leaſe for Soo years in 
truſt, that himſelf ſhould receive the profits during his life, with re- 
mainders over, .and afterwards being in poſſeſſion, according to the 
truit, he covenanted with other perſons, (not the leilees) to and ſciſad 
of the ſaid lands, h the ſame conſideration, as was mentioned in 
the ſaid leaſe, ts the uſe of himſelf for life, with remainders over, ac- 
cording to the ſaid truſts, and further, that the ſaid leaſe, and all e- 
tales made, or to be made by himſelf, ſhould be, and enure to the fame. 
uſes, and levied a fine, and 5 years paſſed, the leſſor being in poſſeſſion 
according to the truſts, and enjoying the profits during his life; 
afterwards the 4% or dies, and one of the leſſees enters into part of the 
lands in one county not compriſed in the fine, claiming all the lands in 
the other county. It was inſiſted among other things, that this claim 
was not well made, being after the death of the leſſor, and Hale Ch. 
B. faid that if a claim had been requiſite in this caſe, (which he 
thought it was not) there was no colour whereby to make this 


claim good. Hard. 400, 401. Paſch. 17 Car. 2. In the Exche- 


quer. Focus v. Saliſbury. 

11. A, deviſed lands 4 B. for life, and if B. leave iſſue male, then 
to ſuch iſſue male and his hers for ever, and if B. leave no iſſue male, 
then to C. in fee, remainder over. B. ſuffered a recovery to the uſe of 
him and his heirs and died. Ld. C. Parker held, that upon this 
recovery by B. he being but tenant for life, and the heir of A. hav- 
ing the reverſion deſcended to him, he had a right of entry commenced 
en B.'s ſuffering the recovery, but had na new right of entry on B. 


death; and that this was not like the conimon caſe of tenant for 


life with reverſion in fee to J. S. where reverſioner may ſtay until 
the death of tenant for life; but that here, the only title wnich the 
heir cauld peſſibly have, muſt be by the forfeiture of B. For if there 
was no forteiture, the remainder muſt go, upon B.'s death, either 
to B. 's iſſue, if any, or if none, then, to the remainder man. W ms's 
Rep. 505, 506. 520. Mich. 1718. Carter v. Barnardiſton. 


(F. a. 2) Claim or Entry to avoid a Fine. By whom 
to be made, 


; 8 ue ule in tail, remainder over in tail, after the ſtatute of Bendl. 305. 
ty q fe » rema , ſeems to be 


27 H. 8. levied a fine with proclamations, and had iſſue and died 5. C. fs, 
within 3 years after the fine levied. And the iſſue after dies with- that he was 


out iſſue, before any entry made by the feoffees; and after, within of countel 
with the 


5 years a ſtranger, (friend to the remainder man, ) without any war- Sane: 
rant, requeſt, or con:mandment of the feoffees, or any of them, entered and that no 


pro * [et in] nomine of the ſurvivor, or the heir of the ſurvivor of judgment 
the feaffees, to the intent to revive the uſe of the remainder man, NE 


without naming the ſurvivor in certain, who he was. This was b. Marg. 


found ſo by ſpecial verdict. And the queſtion was if good or not? pl. 87. _ 
: ”— *” 1 the verdi 
See D. 312. Trin. 12 Eliz. pl. 87. Anon. „ 
tain and void, becauſe the entry was uncertain. Ld. Sands v. Brav. Br. Entre Cong. pl. 123. 
S. P. cites 31 H, 8. that it is good and ſhall avoid the fine; for that the frauk-tenement is in the 
5 tcoftecs 


* 
: 
ag 
x 
z 
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feoffces until they diſagree, or until another enters. But vid. Poſtea Id. Nele) 8 caſe.— Bendl. 
307. Pro C m nmne bered. prod. I. ep:/copt L. tune d:funitt ſi idi m pi opus Fort Supervivens tor une 
dim, Sc. 


This fine is 2. It was agreed by the Ch, Juſtices, that if the diſſeiſor levy a 
* fine with proclamations according to the ſtat. 4 H. 7. and a 
1 ſtranger within 5 years after the proclamations enter in the right 


the expreſs 1 a gs wb 
words of of the diſſeijee, without the privity or conſent of the diſſeiſce, that 


Kature of this ſhall not avoid the bar of the tine, une that he a/ſent to it 


. within the 5 years; for the worcs of the ſtatute are /, that they 
nl reveided purſue their title, claim, or intereſt, by way of action, or lawful entry 
ey entry, within 5 years, &c. And that, which is done by * another with- 
e er out their aflent, is not a purſuing by them according to the intent 


«15 „of the ſtatute; for otherwiſe, by ſuch means againft the will of the 


n thereto, diſſeiſee, every ſtranger may avoid ſuch a fine, which is not the 


5 1 intent of the ſtatute, Poph. 108. Pollard v. Luttrell. | 
3 is not ſufficient for a franger to enter, unleſs it be 5y command of bim that has the right. But Gawdy 


J faid, that peradventure the agre-ment of diſciſe within the 5 years after ſuch entry made in 
tis name would ferve. But agreement afterwards would not. Quzre. Popham, Ch. J. ſaid, 
that all the juſtices in Serjeant's-Inn were of the ſime opinion in the principal caſe. Cre. E. 
561. Ld. Audley v. Pollard. This was an ejectment, and in evidence in B. R. it was 
directed by all the juſtices, Popham, Gawdy, Clench and Fenner, that if one be ſeiſed of land, 
to which another has right of entry, an'! the tenant in poſſeſſion levies a fine with proclamation, 
that he, who right has, ought to enter in perſon, or make warrant ſpecial or commarndrmn! ts one 27 
enter for him, otherwiſe he does not preſerve his right ; for though he has right of entry, which 
naturally by the common law may be reduced into poſſeſſion by the entry of a frarger in his 
name, yet it is not ſo of a claim to avoid a fine. Becauſe he body of the fatute of fires bind; the 
rgb, unleſ; the party claims within 5 years, by which election is given to him that has right at the 
time of the fine to claim, or not, and ſo he ought to determine whether he will claim or not; 
and a ſtranger cannot make this -/e#/:92 without his direction. And Popham, Ch, J. ſaid that it 
was ſo reſolved, about the 4 Eliz. in the Ld. STUzTox's casE. 
— Mo. 457. is, that Ld. Audley the diſſeiſor levied a fine with proclamations in 5 Eliz. 
the diſſeiſee not knowing thereof, and a ſtranger entered to the ute of the düuſeiſee before 
the proclamations and 5 years expired. And ny the difſnſe: agrees 10 the entry. And Popham 
and Gawdy reported, that it was the opinion of all the juſtices of England, that this agree- 
ment is not ſufficient to make the entiy ſo perfect to avoid the fine. Becauſe the fatur- of 
fei t be taten firiftly, being for repoſe and tranquility. Ld. Awdley's caſe. The 
entry by the ſtranger was withou! any commandment, procedent, or aſſent ſubfequent within the 5 year:, and 
it was reſolved that this entry will not avoid the fine; for the ſaving in the ſaid act has op- 
rated the purſuit, by way of action or lawful! entry, to bim that right has, either by command pi e- 
eedent, or afſont fal quent within the 5 years, Omnis enim vatibaditig retrotrahitur, & mandato æqui- 
paratur. 9g Rep. 106. cited per Coke, who ſaid, that Popham reported openly in court that 
fuch was the opinion of all the juſtices in Serjeant's-Inn in Fleet-Street, againſt the opinion in 


31 H. 8. Tu. Entre Congeable. Br. 123. 
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3. Tenant for life is difſeiſed, a collateral anceſtor of him in rever- 

fern releaſed to the diſſeiſar with warranty, he in reverſion came to 
the land, and there he claimed his reverſion to avoid the warranty; 
this claim ſhall not avail him. Co. R. on Fines 14. 

4. So (as it ſeems) if leſſee for years be ouſted, and he in the rever- 
ſian is diſſeiſed, the leſſor cannot make continual claim; becauſe every 
continual claim ought to countervail in law an entry, and becauſe his 
entry is not lawful, his claim is not grad. Tamen quære. Co. R. 


on Fines, 14. 


(F. A» 3) Claim 


Mo. 450. Luttrell's caſe. 


r 


ul, 


after the outlawry and death of the 
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(F. a. 3) Claim or Entry by one. In what Caſes 
it will ſerve for another, ſo as lo revive it after a 
Lapſe. - 


T. Two tenants for life are diſſciſed by A. and B. if one of the 1 
tenants for life releaſes to A. and the other tenant for life re- enters, 
he has the moicty in common with A. and he has reveſted the en- 
tire reverſion in him in whom the reverſion was before. Le. 264. 
per Manwood J. pl. 354. 19 Eliz. C. B. Anon. 

2. If a diſſeiſor be diſſeiſed, and the ſecond diſſeiſor levies a fine, in It one en- 
this caſe, if the firft diſſeiſor enter within the year, this ſhall preſerve dels l 


fully, or 


the right of the diſſeiſce; becauſe the firſt diſſeiſor by his entry a- recovers 
voided the whole eſtate given by the fine, and yet the difſeiſee might by action 


have entered himſelf (& ſic de ſimilibus;) but it muſt not have been within the 
year and 


an empty fine that ſhould have barred the right of a ſtranger, but the day 
a fine compleat, as hath been ſaid. 2 Inſt. 518. | after the 

| | fine levied, 
the fine is thereby defeated, not only againſt him that enters lawfully and recovers, but alſo 
againſt all thoſe who had more ancient right than he who entered or recovered. per Saunders. 
Pl. C. 358. a. in caſe of Stowell v. Zouch. And Dyer accorded and ſaid, that if lord by diſceir 
avoid a fine at common law, he has reſtored the right to him who levied the fine, and ſo has he 


whoſe entry was Hwful, deſtroyed, by his entry, the fine, and ſz: at large the former right of others, 


which otherwiſe without claim or action within the year and day would be bound. Ibid. 353. b. 
Co. R. on Fines 13. cites 19 E. 2. Fitzh. Continual Claim Arg. Mo. 346. 
cites 6 E. 2. Fitzh. tit, Continual Claim. | 


3. If a difſeifor had made feoffinent in fee upon condition, and the 28 
feoffee levy a fine, and the year and day paſs, now the difleiſee is Lal 9] 
barred ; but if the feoffor enter for the condition broken, now the diſ- entry the 


ſeiſee may enter upon him. Co. R. on Fines 13. cites Pl. C. Stow- heir may 


, have aſhſe 
ell's caſe. of mert- 


danceſtor againſt the abator, (diſſeiſor) and he has no defence againſt him; for he cn clan by 
ihe conuſec nor under li, eſtate, becauſe he has defeated his eſtate; and if he will plead the fine in 
bar of the aſſiſe, and that he has the conuſee's eſtate, the matter of the avoidance of the eſtate 


may he ſhewn in avoidance of the concluſion ; for he cannot claim priviledge by the ſame eſtate 


which he has defeated. Pl. C. 358. b. 


4. Baron ſeiſed in fee levied a fine and afterwards was outlaw2d $5 & 1 
for treaſon. The conuſee conveyed the land to the crown, and af- » 21 "i 
wards the daughters and 00s A the outlawry. And 5 years 

aron, but within 5 years after 


the outlawry reverſed, the feme ſued to the queen for dower. Re- 


folved that ſhe is not barred by the 5 years after the fine or death of 


the baron, becauſe then the outlawry of her baron was a bar to her, 
but that ſhe might have 5 years after the outlawry reverſed. Mo. 


639. 27 Eliz. in Chancery, Menvill's caſe. 


(F. a. 4) Claim 


9-4 - 5 r eee e 
— + 2 age : 
—— ——— of —̃ 2 & wa {nt nid 


ſo faid the others of this ſide. Pl. C. 368. a. Mich. 4 and 5 Eliz. 


We?.sS. 
195. 


Weſt. S. 
155. 
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(F. a. 4) Claim or Entry, at ꝛchat Time to be made 
where there are ſeveral future Rights, by ſeveral 


diſtinct Titles. 


I. If 7. has eflate for the life B. the remainder to A. for the 
lite of C the remainder to A. for the life of D. and A. is difſeiſed, and 
&ifferjer levies a fine with proclamations. Now tor the preſent right 
be has 5 years by the firſt ſaving ; and if after. 5 years B. dies, A. 
all have other 5 years for the next remainder, by the ſecond ſaving, 
which gives them to other perſons who have future right; and if after 
the 5 years C. dies, he ſhall have other 5 years for the ſecond re- 
mainder; per Walch, and Brown J. aſſented to it, and cited the 
rule, Quando dus jura concurrunt in una perſona, equum eft ac ſi eſ- 
fent in duobus, (or diverſis) and fo of three feveral rights, &c. and 


in caſe of Stowell v. Zouch. | 

2. ayes of land 77 right of his wife, makes ſroffment uprn 
condition, and the condition is beten, and after tiie froffre levies a fine 
with proclamations, and the baren dies, in the fourth year after the 
preclamations, leaving iſſuc by the feme, and after the he die, and 
the 5 years pals, the heir is barred to enter for the condition broken, 
as heir of the part of his mother for her right. Per Bendloes. Pl. 
C. 367. b. in caic of Stowell v. Zouch, 


(F. a. 5) Claim, &c. at what Time. Where there 


are /everal Impediments or Defects. 


1. If a feme who had preſent right, or when the future right hap- 
pened, was covert, and within age, and of non ſana memoriæ, and 
impriſoned at the time of levying the fine. Now if 1 or 2 or 3 of theſe 
defects or impediments be removed; as if the baron dies, and ſhe 
comes to her full age, and is let out of priſon, yet the 5 years fall 
not commence till the laſt impediment is removed; and when ſhe is 


void of all impediments, then the 5 years ſhall commence. Th. 


75. a. | | 
—_ But if theſe impediments: are all ence removed, and any of 
them happen again within a menth after ſuch removal, (as if the be 
again impriſoned, or become non ſanæ memoriæ, and /s continue ail 
the reft of the 5 years, or if at the end of the month ſhe dies her heir 
within age,) the 5 years once commenced ſhall proceed, and the 
non-claim within 5 years ſhall bind the party and her heirs, as well 
as if ſhe had been void of all defects or impediments during all the 
5 years. Pl. C. 375. | 

3. And though the perſons compriſed in the exception of the act, 
as non fanz memoria, &c. were not under ſuch imperfections at 


the time of the fine levied, but became jo, againſt their wills after 


the 
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the fine, and before the laſt proclamation, and ſo continued at the laſt 
proclamation, they are not bound to the 5 years next after the lait 
proclamation, but ſhall have 5 years next after the impediments or 
imperfections removed. Affirmed by ſeveral juſtices, and denied by 
none. Pl. C. 375. in caſe of Stowell v. Ld. Zouch. 


. 
(G. a) What ſhall be ſaid, a Claim or Entry to a- 


_— | void a Fine. 
t . 
| I. O avoid ſines by the common law, were 4 claims; viz. 2 by 
. | record and 2 by acts in pais : Viz. by record, [| one was] 4 
. real ation brought within the year, according to the truth of the 
D cafe; and the other was an entry of the claim in the record at the fot 
of the fine; Ly puis, [one was] a lawful entry into the land, by him 


who had right (and expulſion of the cognilce, or tertenant) the other 
1 was continual claim. Pl. C. 359. Mich. 4 and 5 Eliz. in caſe of 
Stowel v. Zouch. - 1 

2. Claim to avoid a {ine by % in Chancery is not ſufficient, 


O but curht ts be by action, per Catlin. Dal. 116. pl. 9. 16 Eliz. 
Y Anon, | | 

4 3. But if an action to recover lands, of which a fine was levied, 
4 be brought and diſcontinued by the demandant, this will not amount 


to a claim. Vent. 45. Mich. 21 Car. 2. B. R. 

4. Note, it was agreed by all the juſtices, and by the prothonota- S. P. For 
ries, that if the diſſelſor levies a fine, and the diſſeiſee in preſerva- 37 4H: 2. 
2 gs A . . 3 it mutt he 

tion of his right againſt ſuch fine, enters his claim in the record on the hy action or | 

fort of the fine, that the ſame is not any ſuch claim as ſhall a- entry. 2 J 

| void the ſtatute of 4 H. 7. 2 Le. 53. Mich. 29 Eliz. C. B. Bra- 19%: 318. | 

w ſier's caſe. . 
| 5. Bringing a writ of dower, within the 5 years after the death | 
of the huſband, 1s not ſufficient to avoid the fine, unlels it be ſhewn, | 
that the writ was returned by the ſheriff; and delivering the writ | 


* to him only, is not a purſuing, c. within the ſtatute. Hill. 30 Eliz. 
A C. B. 3 Le. 221. Fitzhugh's caſe. 4 
e 6. It a diſeiſor make jeveral leaſes for life, or feeffment; in fee of Bu it dui- | 
Il divers parcels, and the diſſciſce enters upon the difſeiſer in name of all, wer 2 ang | 
8 or upon one leſſee or ferffee in name of all, this ſhail not diveſt the | et one of 1 
3 | franxtenement, which is in the other perſon ; though it is all of them t N. 

one and the ſame title, Co. R. on Fines, 13. e ve. ts 
f 19 J. N. for lift, and the third he ratains in his poſſeſſion, aud the diſſeiſce enter 5 upon the diſſeiſor in the | 
e n:ime of all; this ſhall veſt in him, as well the acre which was in leafe for years, as the acre | 
7 | which Was it the ſeiſin of the difjeifor ; and the reaſon of this diverſity is, becauſe evrry entry 
eight to purjue the nature of ms ati, and as the diſſeiſce ought to have ſev-ral procipes againſt 
* g ſereral tenants of the frank-teacment, ſo he ought to make /.verel entre. Co. R. on Fines, 13. 
E | "ER | : 
'1 7. are me of 2 ſeveral acres, ſeveraily, now the entry Put if the 
. < * 9 
5 upon one cannot be the entry upon the other. Co. R. on Fines on diſſeiſe 
14 the other, fo | 

: that all 1 

t, comes into cnc hand, there the entry into one acre, in the name of both, is an entry into both; | 
it for he may haye a Præcipe. Co. R. Fines, I 4+ Cite; 9 H. 7. 2 ,m——— C0. Lt. 252. b. 
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8. But if I enfroff one upon condition of one acre, and after I en- 


feoff him , another acre upon condition, and after b5th the cond: - 
tions are broken, if the feoffor enters upon one acre, in the name of 
both, this ſhall not veſt both in him; for by one title the fcoffor 
could not have an action, and always an entry ought to purſue his ac- 
tion. Co. R. on Fines, 14. | 
9. If I be difſeiſed of 2 acres, which lie ſeverally, and in ſeveral 
Places or wills, and I enter generally into one acre, it is not an entry 
into both. Co. R. on Fines 10. 

10. So in all caſes, when the frank-tenement is out of a perſon, if 
the diſſeiſee enters generally into one parcel, this ſhall not re-continue 
Loth; for it may be, that the diſſeiſor or the feoffee hath warranty, 


and therefore the general entry into one parcel ſhall not defeat both. 


Co. R. on Fines, 14. 

11. But if a man be ſeiſed of 1000 acres in fee, and dies ſeiſed, 
leaving iflue a ſon and a daughter by one venter, and a fon by ano- 
ther venter, and the elde/? /5n enters into one acre generally, this ſhall 


cCauſe poſſeſfeo fratris in all; for the whole frank-tenement in law, was 


per Hobart, if ſhe 


in him before, and no frank-tenement veſts out of any perſon in 
prejudice of him, by his warranty, or otherwiſe. Co. R. on Fines, 


14. cites 21 H. 7. 33. 


12. Continual claim made out of the land, when the party may 
enter without fear of death, or battery, is void. Co. R. on Fines 


14. | 


13. So continual claim ſhall not avail the party, when his entry 


7s not lawful, if it be not in ſpecial caſes. Co. R. on Fines, 14. 

14. As if the difſeiſee dares not enter without fear of death, or 
battery, and he comes within the view of the land, and claims the 
land, the claim is void; and yet livery may be of the land within 
the view, but nothing ſhall paſs, until the feoffee enters. Co. R. 
on Fines 14. | ES 

15. It is faid in our books, that if the diſſeiſee dare not enter into 
the land for fear of death or battery, yet he ought to come within 
the view of the ſame land, or otherwiſe his claim ſhall not avail 
him; and iflue hath been taken in ſuch caſe if he was within the 
view, or not. Yet Littleton ſaid, that he ought to go as near to 
the land as he dares. 38 Af. pl. 23. is that if the diſſeiſee dares 
not enter, claim made among his neighbours is good enough. Co. 
R. on Fines, 14. 

16. A writ of diver was brought by A. againſt the tenant of the 
land, and he pleaded a fine with proclamations levied by her huſ- 
band, 14 Fac. in which year the huſband died, and the wife had not 
claimed within the ſtat. of the 4 H. 7. 24. the demandant replied, that 


15 Fac. ſbe brought a writ of dower againſt the now tenants, and a- 
gainſt two others, and that the writ abated by the death of the twa 


others, and that ſhe brought a writ by Fourney's accounts, the tenant 
replied that the others were not tenants, but one B. and it was 
moved that this rejoinder was evil, for they confeſſed that they them- 
ſelves are tenants, by which the writ is good againſt them at leaſt; 
— a writ of Toons againſt one who is 

not tenant, that is not any claim within the ſtatute ; * if - 
| rought 


Y © 
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brought a dower againſt four, who are tenants, and two die, and 
ſhe bring a writ againſt the others by Journey's accounts, this is a 
good claim within the ſtatute, though the ſecond writ was after the 
time limited; but quære here, if the two who died were not 
tenants. Winch. 66. Paſch. 21 Jac. C. B. Summer's (Anne) 
caſe. 
17. Entry in ejeciment is not ſufficient to avoid a fine. Mich. 21 Arg. S. c. 


Car. 2. 1 Sand. 319. Clark v. Pywell. _ 8 
adjudged. Vent. 42. Clerk v. Philips & al. — Per Holt Ch. J. Comb. 249. Smart v. Williams. 


18. Claim of an equity to avoid a fine can be made no other way If it be of a 
but by ſubpæ na, in caſes of lawful entry or action, equity makes truft or titic 
1 _ 4 mn equity, 11 
not an entry lawful. Trin. 28 Car. 2. 1 Ch. Caſes, 278. Saliſ- cannot be 
dury v. Baggot. | | | by entry, but 
_ mult be by 


ſobpena. Per Finch C. 2 Chan. Caſes, 126. Mich. 34 Car. 2. Bovy v. Smith and Bovx. 


S. P. per Ld. Keeper, Mich. 27 Car. 2. 1 Chan. Caſes, 268. Clifford v. Aſhby. 


19. Entry of remainderman, within 5 years after a fine levied by [ 292 7 
tenant in tail, will not ſave his right; for the fine being a diſcon- 13 
tinuance, he ought to make his claim by action; per North, K. 4 ferm dm. 


Hill. 35 and 36 Car. 2. Vern. 212. Stapleton v. Sherard. Ch. Caſes, 
: 278. in cafe 


of Saliſbury v. Baggot. If a man has tie “ brit at the common law, and his ertry not lawful 
zu entry is not good to ſave the right. per Finch, C. 2 Ch. Caſes, 126. Mich. 34 Car. 2. 
Bovy v. Smith and Byuvy. | 


20. A. was leſſee for 99 years, remainder 1 B. for life, remainder 
to C. in fel; B. levied a fine, and living B. the leaſe determined; on 
a trial at bar it was ruled that C. might enter, notwithſtanding the 
five years; for A. continued the poſſeſſion, which amounted to a con- 
tinual claim by C. Arg. Skin. 262. in cafe of Knight v. Greenvil. 

21. Lands devijed to truſtees until debts paid, and then to an in- 4 a _ 
fant and his heirs, a franger enters and levies a fine, and non-claim 2 © 0a 
paſſed; at full age, he brought ejectment and was barred, becauſe that it did 
the truſtees ſhould have entered. Within 5 years after age he not appear 
brought his bill in equity, and the court decreed him the poſ- ey 
ſeſſion, and an account of the profits declaring the fine and non- were alt 
claim ſhould not run upon the truſt in the infant's minority, nor he paid, nor 


ſaffer for the laches of his truſtess. Mich. 1699. 2 Vern, 368. Al- whether 


the plaintiff 
len V, Sayer, became 1n 


22, 4 and 5 Anne, 16, /. 16, enacts, That ns claim or entry ſhall titled to ti 
avoid a fine with proclamations within the flat. 21 Fac. 1. of limi- Prion. 


tations 2 an action be brought within one year after the making 
thereof, and proſecuted with effect. 


23. A ſpecial verdict was found in ejectment, that the ler of 
the plaintiff, ſome time after the entry in order to demiſe to the plain- 
tiff, had entered ta avoid a fine levied by the defendant ; and becauſe 
this laſt entry ought to have been previzus to the former, in order to 
maintain the demiſe of the leſſor of the plaintiff, it was debated, « 5 ng. 
whether the firſt entry in ejectment was not of itſelf ſufficient to $4. Mich. 2. 
avoid the fine. But reſolved per Cur, that it was not. For there Anz B- 
muſt be an actual entry, made * animo clamandi, which, in caſe of an 13 
ej ectment, there is not, but only a fictitious or ſuppoſed entry for 

8 the 
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the purpoſe of making a demiſe, and ſo the word entry in the fas 
tute has been always expounded, and extends not to an ejectment z 

for the flatute meant thereby only real actions; whereas an ejectment 
is brought to recover a term only; and though the leflor of the 
plaintit is conſidered to ſome purpoſes, as the plaintiff himſelf, yet that 
is only by a fiction of law, and extends not to the preſent cate. Ber- 
rington on the demiſe of DoRuER v. PARKHURST & al. Hill. 11 
Geo. 2. B. R. which judgment was afterwards affirmed in the H. of 

Lords, with the advice of the judges. : 


(G. a. 2) Barr immediate. In what Caſes the Fine 
| ſhall be a preſent Barr. 


1. By the ſtatutes, 1 Ric. 3. J. E 4 H. 7. 24. Privies in bloody 


as heirs of the cogniſors, claiming by the ſame title, that their ancel- 

tor had that levied the fine, be barred preſently thereby, whether 

they be void of impediments or no. Weſt's Symb. ſ. 182. | 
Dt. 225. 2. As it land of ſecage tenure be given 1 baron and fre in ſpecial 
1.57. tail the remainder to the right heirs of the baron in fee, and the ba- 
5 — 4 ran alone levieth a fine with proclamations to his own uſe in fee, and 
—Dat. in after deviſeth the fame lands to A. in fee, and hath iſſue, and then 
Keiw. 213. the baron and feme die; the iſſue in tail is barred, becauſe he can- 
Y - = n. not otherwiſe convey himſelt to the title and deſcent in tail, than as 
And. 39. the heir of the body both of his father and mother. Weſt's Symb. ſ. 
pt. 101. S. 182. cites Trin. 18 Eliz. Dy. fol. * 251. pl. 24. Anon. 1 9 H. 8. 
Fit men Dy. fol. 3. pl. 6. 32 H. 8. Br. Fines 109. e 
be (351. b.) f It ſhould be (19.) | 


[ 2 93 ] 3. So if huſband and wife, tenants in ſpecial tail, have iſſue, and 
the wife die, and the huſband marries another wife, and has iſſuc, 
and levies a fine, ſur cognizance de droit come cco, &c. and by the 
fame fine takes eſtate in ſpecial tail, the remainder over, Sc. and dics z 

the iſſue by the firſt wife is barred, becauſe he is privy in blood, 
the continuance of the poſſeſſion in the huſband notwithſtanding, 


* It ound Weſt's Symb. ſ. 182. cites 32 Ed. 3. * Dy. pl. 16. Eliz. f. 354. p. 


be 16 Eliz. I and T2. 


_ 2888 2 4. But if my father's brother diſſeiſe him and levy a fine with pro- 
| clamation, and my father and uncle within 5 years aſter proclamation 


die, yet may I avoid it by entry at any time before the end of the 


5 years, notwithſtanding that I am privy in blood unto my uncle; 
for that my title to the land graveth by my father, and not as heir 
unto my uncle. Weſt's Symb. f. 182. cites Paſch. 19 Eliz. Dy. . 

® [t ſhould 1. * © ; | | 

op (9 2-) 5. Nevertheleſs if my father diſſeiſe my grandfather of an «tate in 
fee, and thereof levy a fine with proclamations, and %% my grand- 
father and then my father dies; I am now barred as privy ; becauſe 
I cannot otherwiſe convey myſelf to the lands, than as beir unte my 


father the cogniſor. P. 19 H. 8. Dy. fol. 3. pl. 3. Wett's Symb. 


{. 182. | 
| 6. Tenant 


18 
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6. Tenant in tail ſciſed of 300 acres, levies a fine of 100, it is no 
bar of all, or any part, till election made; and till election the 


lands remain entailed. Arg. 2 Ch. Caſes, 185 and 187. 


(H. a) How the Five Years Non-c/aim and Entry 


to be accounted. 


I. A tenant in tail, remainder to B. in fee, A. levies a fine with 
* proclamations, B. dies, his heir within age, ic. of the age 


of 5 years; A. dies without iſſue; ſo that the infant may bring his 


formedon in remainder, but ſuffers 5 years more to pats after the 


title accrued ; yet he may have his action after, within age; not- 


withſtanding the 4 H. 7. 24. which ſaves and reſerves the action 
or claim of the infant until his full age, and that then he ſhall have 


5 years. Mich. 3 and 4 P. and M. Dy. 133. pl. 2. Baſſet's caſe. 
2. A. diſjeiſor marries B. the diſſeiſee, and they have iſſue; C. 
diſſeiſes A. and levies a fine with proclamations, and A. dies in the 
fourth year after the proclamations, leaving iſſue of full age; after- 
wards B. dies; the 5 years paſs. The iſſue is bound as heir to A. 


his father; for in that reſpect he and his father had 5 years together. 
| But as, heir to the mother, he ſhall have 5 years from the death of his 


father; for though it is the ſame land, yet he has ſeveral rights; one 
as heir to his father, which is the Jait, and another, (which is firſt) 
as heir to his mother; and ſo has ſeveral times; per Walſh J. Mich. 


4 and 5 Eliz. Pl. C. 367. b. in caſe of Stowell v. Zouch. 


Cro. E. 219. 
Hill. 33 El. 
B. R. my 
v. Chown. 


If tenant in 
tail is diſ- 
ſeiſed, and 
diſſiiſin levies 
a hint with 
proclama- 
tions, and 5 
years paſs, 
and then e 
nant in tail 
dies, the iſ- 
ſue in tail 

is barred. 
For after 


the fine levied, the tenant in tail himſelf had right, ſo that the iſſue was not the firſt to whom the 
right accrued and deſcended after the fine levied. 3 Rep. 87. b. Paſch. 44 Eliz. The calc 


of fines. 


3. Two jointenants are diſſeiſed, whereof one is within age; the 
diſſeiſor levies a fine with proclamations; 4 years paſs after the pro- 
clamations; and after the jointenant, being of full age, dies before the 
5 years paſs, the other within age; the infant furvivor ſhall have 5 
years after his full age, as well for the moiety, which was in his 
joint companion, who was. of full age, as for the other moiety z for 
the right of this moiety, which was in his companion of full age, 


| firſt accrued to him after the proclamations made by force of the 


cauſe or matter, viz. by the' jointure made before; and fo it is 
within the words and the intent of the branch, notwithſtanding that 
the moiety was in his companion before; for it is in him now in 
_ form. per Bendloe. Serj. Pl. C. 367. in caſe of Stowell v. 
ouch, 

4. A diſſeiſer, or a feoffee of a diſſeiſor ies a fine with procla- 
mations, 4 years paſs in the life 75 the diſſeiſee; the diſſeiſee dies, 
his heir being within age ; he has only one year to claim in; for 
ſuch fine with proclamations, without any claim in 5 years, is 
as a condition annexed to the eſtate ; and althoug ſuch condition 
deſcends upon an infant, yet he is liable to the breach of it, as well 
as an heir of full age. Erpedi reipublicꝶ ut fit finis litium. By all 
the judges of England. Jenk. 266. pl. 74. cites 5 Eliz. 
Vol. XIII. A a | 


5. It 
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PL C. 35. 5. If a man has many impediments, he is not compellable to make 

his claim before all the impediments are removed; ſo if the an- 
ceſtor has one of the ſaid impediments, and dies before it be re- 
moved, and his Heir wirhin age, or hath other impediment, he is not 
bound to make his claim till 5 years after his impediment is re- 
moved. per Anderſon Ch. J. Le. 215. Mich. 32 and 33 Eliz. 
C. B. Cotton's caſe. 

6. Tenant for life and J. S. joined ina fine ſur cogniſance de droit 
come ceo, &Cc. to a ſtranger, who rendered to J. S. for 89 years, 
remainder to the tenant for life in fee. Proclamations led, and 
the 5 years paſſed without entry by him in the reverſion. Tenant 

fer life died; the queſtion was, if he in reverſion ſhould have other 
5 years, and it was adjudged he ſhould, and fo it was adjudged in 
SOMBsS's CASE. 7 Eliz. Cro. E. 254. Trin. 33 and 34 Eliz. 
B. R. Laund v. Tucker. | > | 
erte - 7. Grandfather, father and fon, the grand/ather is ſeiſed for liſe, 
= eg _ the remainder to the“ ſen in tail, remainder to the right heirs of the 
Cro. E. 350. grandfather. The grandfather covenants by indenture to make 
Cro. E. 391. afſurance to J. S. and that it ſhould be to the uſe of him and his 
5 — 47- heirs; and after he ſuffers a common recovery againſt him, and /e- 
ep. 62. « | © 
od. 182. vies a fine to the ſaid J. S. come ceo, Sc. and proclamations upon it, 
8.P. Fowle and after the ſtatute of 27 H. 8. is made, and the grandfather makes 
v. Doble. fooffment to the "an and dies. It was held, that the entry of the fa- 
ther upon the fon is lawful, and ſhall not be eſtopped upon the war- 
ranty of the grandfather ; for this is gone by the re- taking of the eſtate ; 
for when the ſtatute vi/ts as high a poſſeſſion in him, as he had when he 
aliened, the warranty is extinct; tor the ſtat. of 27 H. 8. does not 
| fave the warranty. And there Dyer ſaid that though the 5 years 
are paſſed in the lite of the grand-father, ſo that the entry which was 
41 by cauſe of forfeiture is taken away, yet when the grandfather 
ied, now he ſhall have other 5 years to make his claim or entry, 
for cauſe of the title coming to him by remainder in tail; and this by 
the ſtatute of 4 H. 7. Mo. 71. pl. 192. Ee 
8. C. cited 8. Diſcontinuee of eſtate tail levies a fine, the iſſue ſhall + not 
Sed. have 5 new years. D. 3. pl. 2. Marg, cites 34 Eliz. B. R. 
8 Holme v. Gee. * Contra. per 5 J. againſt 3. D. 3. b. Paſch. 
pers paſs 19 H. 8. Anon. 5 
in the liſe 
of tenant in tail, yet the iſſue ſhall have other 5 years. For he is the %% te m the right dith ace 
crue aft: the fine levied. For tenant in tail himſelf after hi- fine with proclamations hath not any 
right. But if d ſciſr of tenart in tail levy fine with proclamations, and s years pats and afterwards 


t-nant in tail dies, the iſſue is barred ; becauſe after the fine, the tenant in tail had right, and ſo 
3 Rep. 87. a. b. caſe of 


the ifſue was not the firſt to whom the right accrued after the fire, — 
fines —Refolved accordingly. Trin. 44 Eliz. C. B. Cro. E. £96. Peniſton v. Lyſter.— Fl. 
C. 373. b. 374 — “ Arg. Godb. 313. Contra. | 


9. If a lunatich, or non compos, levy a fine of lands, the 5 years be- 
gin at his recovering his ſenſes, and he muſt bring his action within 
5 years after ; and in pleading he ſhall ſhew, that at the time of the 
fine, he was non compos, and all the ſpecial matter ; but if he die 
without recovering his ſenſes, his heir ſhall have his action, or make his 
entry when he will; for he is excepted out of the act, and is bound to 
no time. So of being over ſea, 4 Rep. 125. b. Paſch. 1 Jac. B. R. 
Beverley's caſe. | 
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10. A. 


to. A. having an intereſſe ter mini died. The firſt term expired. 
eſſor enters and levies a fine with proclamations, before any ad- 
miniſtration committed, and er 5 years adminiſtratian is had. Re- 
ſolved that the adminiſtrator ſnall have 5 years; for none had title 


of entry before, Cro. J. 61. Hill. 2 Jac. B. R. cites it as the true 


ſtate of the caſe of Sanders v. Stanford. | 
It. Infant in ventre ſa mere has 5 years after he comes to full age. 
Weſt's Symb. ſ. 183. | | 
12. A. tenant in tail male, remainder ta B. in fee, makes a leaſe Jo. 209 S. C. 
fer three lives, with warranty againſt all perſons, which was not 3 
warranted ly the ſtatute 32 H. 8. 28. and atterwards levies a fine leafe was 
with warranty againſt all pe: ſous, and with proclamations, and dies warranted, 
without iſſue male, leaving M. a caugihter. About 2 years after the eee 
tine levied, the leaſe for lives expired, and about 12 years after, B. warranty | 
died without iſtue, M. being heir at law to him as well as to A. Ad- that made 
judged that M. was barred, and that B.'s claim muſt have been ee 
within 5 years after A.*s death, and not after the determination of the rayon 
lives, at which tine B. had no other title than he had before. For But Cro. 
his title was by A.'s death, without iſſue male, and then he might E. ten in 


have brought his formedon. Cro. C. 156. Paſch. 4 Car. B R. COPY 


| Keen v. 
Salvin v. Clerk, ——— This differs from Seymour's caſe. For Cope is 
there the reverſion was not ciſplaced, nor a fee gained, as in %herwite, 


, , 23 EP VIZ. that it 
this caſe it was by the leaſe having in it a warranty againit all j; ra... 


perſons, and ſo not warranted by tne ſtatute, Ibid, cites 10 Rep, by the 
2 bl TE oY WU — 

95, 96, Seymour's caſe. | Vans 
Ch. J. ſaid tht this caſe i all falſe and Mm:\-reported; and that, 1. becauſe it ſays that the leaſe for 
lives was a difcortinunnce of the riger, and thereby a new fee gained to tenant in tail, which he paſſed 

away by the tine with warranty; which he ſaid) could not be; for that it appears in the Caſe, 

that the Icafe was warranted by the itat. 32 H. 8. 28. and fo coul make no diſcontinuance, nor 
no new fee of a reverſion could be gained, and then no eſtate to which the warranty was annexed, 
and that ſo it was reſolved 40 Eliz. KEENXR v. Core ; and 2dly, that opinion was extrajudicial, 
it being concerning a point nut in the caſe, but tyuppoſed ; as ſuppoting there had no proclam tions 
been made, and no non-claim; and zdly, it was reſolved upon the point of non- claim, and not 
upon the warranty. which was not a point in the cate. Vaughb. 283. Mich. 25 Car. 2. in caſe of 
Bale v. Horton. The itatute of 4 l. 7. operates by way of h te the ig it which aaſwers Saul 
and Clerk's cate, Jo. 210, 2(1, 2 Saix. 422.11 caſe of Hunt v. Bourne. 


13. A. deviſed land io J. S. an infant in fee. The heir at law Cro. C.129, 
of A. levies a tine and the infant dies, leaving Ad. his ſiſter married 3 
to W. R. who lets 5 years paſs without claim. Though W. R. name of 


and all claiming under him are bound, and the wife herſelf during Chamber- * 


the coverture ; yet the thall have a new 5 years after her baron's "wy gr 
death, Cro. C. 200. Mich. 6 Car. B. R. Hulm v. Heylock. 2 D. P. 
14. A. ſciſed in fee, acknowledged a ſtatute merchant to B. and after 
a recognizance in the nature of a ſtatute ſtaple 10 C. and then another 
recognizance of the ſame nature %% D. and E. — D. and E. extend 
and had a liberate; and after B. extends and has a liberate; and 
then C. extends and has a liberate; B. and C. aſſign to F.—A. being 
in poſſeſſion, levied a fine with proclamations to J. S. who being 
ſeiſed in fee deviſed the lands in queſtion to F. (who had poſſeſſion 
of the lands by virtue of the aſſignment of B. and C.) and to his heirs 
male, remainder to the daughters of A.—And F. being ſs ſciſed levied 
a fine with proclamations, and ated without i//ue male; and L. and 
M. are the daughters and heirs of A. and allo heirs to F.—5 years 
Aa 2 paſs; 
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Fine. 
paß; and aſter the wiſe of the defendant, being executrix of the ſur- 
b vor & E. and D. 95% admimijtration de bonis non te C. and acknow- 
ledge ſatiitactian upon recori, ta the flatute made to C. and upon 
this the defendant entered, upon whom the plaintifts (having mar- 
1:24 one the L. and the other M. the daughters and heirs of A. and 
) brought their cjoctments, & ti, &c. It was argued that 


A "0 
1 
B. 's ſtatute Was extit ct, and C.'s in clie, but this is by the Ir com- 
» both into the ſame hand, and not by tne fine of A, For when 


> 


> 

WO 
Un 

+ + 


+ 


Las] 
4 


both B. 's aud C. 's ſtatutes are aſſigned to F. he is ſolely poſſeſſed by. 


| virtue of the ſtatute to C. bec: auſe B. had a furrendcrab!e ettate, and 
ES 50 J C.'s extent was of a reverſion, and capable of a ſurrender, and for 
this cited D. 280. CokrETT's Cask, and that when the i ond 
ſtatute is extended it is of a reverſi on, and being after in the fame 
hand, is an extingiutfhment of the firſt, and tor this cite Cro. J. 424. 
FARRMINGTON v. GARRUWAY, and 4 Rep. 66. and further that 


B.'s ſtatute is drowned, and C.'s is not, but the intermediate eſtate 


of D. and E. prevents it, and if this is in efje, then after ſatisfaction 
acknowledged a new' 5 years accrued; for accnow ledgment of ſatis- 
faction is a natural way to determine a ſtatute. And judgment was 
given for the defendant. Skin. 260 to 204. Bil. 2 and 3 Jac. 2. 
B. R. Knight v. Greenvill. 

165. fl. was tefjee for 99 years, remainder to B. for life, remainder 
to C. in fee; B. levied a fine, and living B. the leaſe determined, 
it was ruled on a trial at bar, that. Th might enter notwith- 
ſtanging the 5 years; for A. c:ntinued the pulſe fron, which amounted 


to a -F claim by C. Arg. Skin. 262. in caſe of Knight v. 


Greenvil. 

16. If tenant for life levies a fine, and he in reverſion does not 
enter or claim within 5 years, he cannot enter for that forfeiture; 
but mu? Ray till a new right of oiitry accrues to him by death of the 
tznant for life. Arg. Show. 43. cites Pl. C. $73. 

1 17. Leſſee for life i is diſſeiſcd, and a ſine is levied, and 5 years 
5 var, dar- pals; the leſſee is barred, and the remainder-man has 5 5 years after 
I thedeath of leſſec for life, But can the remainder- man have 5 years, 


* = 4 
of liese 


4 if leffee for life fur renders, or can he ſurrender after his eſtate is barred? 


Tor fc in 


claim iu; per alt xlen, Ch. J. Show. 40. Irin. 1 W. and M. in cafe of 
525 % Dizhton v. Greenvil. 

after b. = 

death, at his election; for he r 2 te, one after the death of leſſee for life, the other by the 
farfeiture of the {aid leſſre; aid if he does not claim within 5 years as above, after the ſaid forfeiture 
be ſez!!! have other 5 years after the dab of the leifce for life. Jenk. 254. pl. 45. 


18. If an heir in tail brings a formedon within 5 years after fine 


levied by a dijcontinuee, and pending the formedon, and after the 
5 years, the iſſue dies; Holt, Ch, J. thought i it reaſonable that the 
next heir in tail ſhould have benefit of this formedon, by bringing a 
new one in convenient tine. But he ſaid that this has not been de- 
termined. And that it is plain that ZFourney's accounts will not lie; 
for that mutt be between the partics to che hut writ; and the new 


writ muſt be the ſame as the former; and the writ, which lay for 
the anceſtor, is not the fame, which lies for the iſſue, but is of an- 


other nature, 12 4 572. per Holt Ch. J. Mich. 13 Will. 3 
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9. He 


the tenant in tail before the bargain and ſule; for then it had been a 
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19, He that has a rig/4t of reverſion or remainder expectant on an 
eſtate tail, or for life, thall have 5 years after their title come unto 
them, as appears by the 4th H. 7. 2 Inſt. 518. 

20. T hole that have 20 preſent, but a future right upon a precedent 8. P. and 
cauſe, and whoſe right and title comes to them after the procla- , as 4 dif 
mations, ſuch ſtrangers to fines, being void of impediments, have . 
5 years after the coming of ſuch rights to enter and make their Weſt's 
claim. (Vid. 1 Ric. 3. 7. 4 H. 7. 24.) 45. in the caſes of a * re- 2 
mainder or reverſion. But if theſe have impediments, they ſhall C. 373. 
have 5 years too after the impediments removed, before their laches 
ſhall be prejudicial to them. Therefore if a wife does ſurceaſe her 
time, and 5 years pats, after the death of the huſband ; upon a fine 
levied of her inheritance or freehold, ſhe is barred of her right, and 
cannot enter by force of the {tatute of the 32 II. 8. 26. Wood's 
Inſt. 246. | | 

21. Aud if tenant for life makes a foo ffment in fee, (to one who has here ,. 
land in the fame vill. 3 Rep. 79. in Fermor's caſe.) ard the feoffee © /” #307 
levieth a fine with proclamations, it ſhall not bind the leflor ; but „ 
he ſhall have 5 years after the death of the tenant for life. Wood's /-vi-5 aue, 
Inſt. 247. 


. and s vears 
p 1e, tlie 
® court reſolved the leſſor ſhould have: 


s years after the term ex ire, as well as where a five is 
levied by leilce for life, wluch differs not from this caſe ; for there the lefſor may have his writ 
de conſimili catu, as here he may bring his athſo. Vent. 24. Hill. 24 and 25 Car. 2. B. R. Wha- 
ley v. Tancred.— 2 Lev. 52. S. C. — Ram. 219. S. C.——3 
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22. But upon a diſſeiſm of tenant for life, and fine levied, the | 


leflor and leflee have but 5 years after the fine. For dilleifor comes 


in openly, and without the conſent of the leftze. But quære; for 


the leſſor ſeems to be within the ſecond ſaving of the ſtatute of the 
4 H. 7. Saving to all perſons ſuch actiens, &c. as ſhall came after the 
fine levied, & c. And therefore he ſhall have 5 years after the ac- 
tion accrueth. Wood's Inſt. 247. 


(H. a. 2) Barr by Non- claim. The E/tate being 
turned to a Right. In what Caſes the Eſtate 
ſhall be ſaid to be turned to a Right. 


1. It was agreed, that feoffment or fine ſur contuſance de drait 
come ceo, que il ad de fon done, are diſcontinuances; for theſe are ex- 
ecuted in themſelves, and are a tranſmutation of poſſemion; con- 
trary of fine ſur conuſance de droit tantum, or fine of grant and render, 
Br. Diſcont de Poſſeſſion, pl. 2. cites 8 H. 4. 7. 


2. Tenant iu tail, the remainder in tail; the tenant in tail bar- + py inden. 


gains and ſells the land * to A. and afterwards levies a fine to A. ture in- 


ſur conuzance de droit come ceo with warranty; this warranty rolled mn 


Wen 2 . . | chancerx. 
was made by the collateral anceſtor of him in remainder, wife 10 Rep. gs. 


heir he is, and therefore ſhall not bar him; for his remarnder was b. Sey- 


not diſplaced : it had been otherwiſe if the fine had been levied by _— 8 
eite per 
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held that 


W 


* 


J. thus, te. diſcontinuance; but by the bargain and ſale, made as above, the 
—— bargainee had a fee determinable upon the entry of the iſſue, and 
and ſells to he in the remainder has his remainder open upon default of iſſue of 
B. and care tenant in tail, who in this caſe has paſſed all his i ate by the bargain 
_ and ſale, and has nothing more to pats, but to extinguich the eſtate 

tail, by way of releaſe, and to leave the remainder untouched. 
the bar- Jenk. 51. pl. 97. cites 10 Rep. 95. b. Mich. 10 Jac. + Seymour's 
goinee had aſe 5 


a deſcend- 
idle eſtate, whereof his wife was dowable, and that by the hare bargain and ſale; and though there 


was a fire after, which barred the iſſue, vet that e excl. the ii i td, but apf c d the ett of 


rhe bargainee ; for it he had not a fee before, the fine could not have given it to him; for 't did 4 
ewark ty way of enlirg-ment of an H ue. Farr, 24. In caſe of Machi'l v. Clerk Holt. Ch. J. held 


edis caſe to be good law. 2 Falk. 619. — Bulf. 162, Trin. 9 Jac, B. R. S. C. by the name of 


Heywood v. Smith. 


3 Rep. *4. 3. Tenant for life, remainder in tail; he in remainder levies a fine 


E 2 And. = 4 * . K . 1 
> Sir ſur conuſance de droit come ceo; tenant for life dies; he in remainder 


Cha. Dan- dies; his heir claims or brings a formedon after the proclamations 


vers's caſe. and 5 years are paſſed: this fine bars the eſtate tail. If the procla- 
* 628. nations had not been made, there would have been no diſcontinu- 
f ance in this caſe; for he in remainder was nat ſeiſed by force of the 
intail. If he had been ſeiſed by force of the intail; ſuch fine with- 


out proclamations, had been a diſcontinuance. By all the judges of 


England. Jenk. 24. pl. 96. 

4. If land is deviſed to A. and before the entry of deviſee, the heir 
at law levies a fine, and 5 years pals without claim, yet this is no 
bar; for deviſee not having entred the eſtate was not turned into a 
right. Cro, C. 200. Mich. 6 Car. B. R. Hulm v. Heylock. 


Before the 5. Feoffment to A. and bis heirs, gucuſque ſuch ſums be paid, and 


Fn: 12410, on failure, the feoffees to enter, &c. there is a failure; feoffor 


+ - 
A mate; ® levies a fine, and 5 years paſs; feoffees enter not; the fine 


he :(- and 12 1 I 5 8 © 
leaſt, then bars. Cart. 82. Trin. 18 Car. 2. C. B. Taomaſin v. Mack- 


A. * levies worth. | 
a fine, and | . 
g years pass. Bridgman Ch. J held that by the leaſe and relexfe, the eſt e is now turned to a right; 
for . flare, A. is but ter. nt at fujſer.mice; and his making a leite is a diſſeiſin and fo the eſt ite 
turned to a right, and alſo by tber. leaſe, which was a medling with the land, and being ſo turned 
to a right, fine and noaclaim bars. Cart. 32. Thomafin v. Mackworth. | | - 
*[298] LE 
4 6. The law conſtrues ſuch acts to amunt to a deveſting, or not 
deveſting as is mo/t agreeable to the intention of the parties, and the 

* D . * * % 
right of the thing, per the Ch. Juitice. Prin. 22 Car, 2. B. R. 
Vent. 81. in caſe of Freeman v. Barns. ; | 

7. A. feiſed in fee of lands makes a leaſe to M. R. and M. S. for 
. years in truſt, that himſelf ſhould receive the profits during hit 
; oh and that afterwards H. ſhould enjoy them, &. Afterwards d. 

eing in paſſeſion according to the truſt, covenanted with F. N. and 
J. D. to fland ſeiſel of the ſaid lands upon the ſame conſiderations as 
mentioned in th: leaſe, to the uſe of himſelf for | fe, with remainders 
ver according to the truſt; and further that the ſaid leaſe, and all 
flats, made, or to be made by himſelf, ſhould be and enure to the ſame 
ſes ; and levies a fine, and 5 years paſſed A. being in poſſeſſun accord- 
ing to the truſt, and enjoying the profits during his life; A. dies ; 
* , . e 5 ES | : | ' an 
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and V. R. enters. Hale Ch. B. held that nothing had been done 


here to diſplace the eſtate of the leflees ; for the leſſor continued in 
poſſeſſion by the leſſee's leave and permiſſion, as mult be preſumed, 
and fo is a tenant at will, as Littleton ſays. Hard. 401. Focus v. 
Saliſbury. | | | 

8. So if leſſee for years be, the remainder over for life, and leſſee 
for years levy a fine, and 5 years paſs; the leſſor is not barred by 
any nonclaim; becauſe the fine operates nothing, and partes ad 
finem nihil habuerunt may be pleaded to it. Otherwiſe it is where 
a tenant for life levies a fine; for he has a freehold, and his fine diſ- 
places the remainders; and therefore an entry is requitite within 
5 years after the death of the tenant for life, for which reaſon when 


a leſſee for years, or at will, is to levy a fine, it is uſual for the leſ- 


ſee to make a feottment firſt, to diſplace the other eltates; but here 
the leaſe for years is antecedent ty the eſtate of the leſſor, who levies the 
fine, and he has a freehoid expectant upon the leaſe, and not pre- 
cedent to it, per Hale Ch. B. Hard. 401, 402. Focus v. Saliſ- 
bury. ; 

9. A fine with 5 years nonclaim muſt bar an e/tate precedent to 
the fine, not 3 to it; and where there is a privity betwixt 
the leſſor and the lellec, the fine ſhall not bar; as in caſe of a mort- 

ge, where the mortgagor continuing in poſſeſſion levies a fine, 
per Hale. Ch. B. Hard. 402. Focus v. Saliſbury. 

10. And this very caſe was adjudged in terminis for two reaſons, 
firſt, by reaſon of the privity betwixt the perſons ; ſecondly, be- 
cauſe the leſſor was in the nature of a tenant at will, and there was 
a mutual confidence betwixt the parties, per Hale Ch. B. Hard, 
402. cited it as the Dutcheſs of Richmond's caſe. 

11. If I make a /eaſe for years of my land, rendring rent, and a 


2 firanger levies a fine of the land; and the /e/jee for years payeth 


his rent to me duly, I am not barred of my reverſion ; becauſe 
J was always in poſſeſſion, and not put to a right only, Wood's 
Inſt. 248. . Es 

12. So if there is tenant in tail, remainder in tail, or tenant for 
life, remainder for life, and the firſt tenant in tail, or tae firſt te- 
nant for life doth bargain and jel! the land by deed indented and en- 
rolled, and after doth levy a fine to the bargainee; in theſe cales 
the remainders are not bound, though the 5 years paſs without 
claim; for the law adjudges them always in poſſeſſion. Ibid. 

13. * So if tenant for liſe and the jir/? remainderman in tail levy a 
fine; this is no diſcontinuance of the remainders after; for each paſſed 
only what he lawfully might. 1 Rep. 76. a. 3:-don's caſe, 
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it it te- 
unt fr life 


and the firſt remainder in tail mak: a ferffment, it is a diſcontitiuance contra to that pat of Bredon's 
caſe in 1 Rep. 76. b. and that it was ſo adjudged becauſe it is of a different nature from a fine. 
Sid. $3. Cites the caſe of Baker v. Hacker. — “7 Mo. 634. S. P. Peck v. Changeil.—(Cro, 


K. 827. 8. C. — u. 129 Is C. 
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(I. a) Enure. How ; not being directed by deed of ; | 


19 I. A Fine ſur releaſe cannot be intended to the uſe of any other, = 
| i but / him to whom it is levied, unleſs an uſe be expreſſed in 
| the fine, or by another deed, per Catline. 3 Le. 36. Mich. 
| ivb 15 Eliz. B. R. in Ld. Windlor's caſe. - ; 
| 2. A, enfeoits B. and it was covenanted between them, that if A. 1 
oF pay B. at Midſummer 47 l. then the feoffment ſhould be to the uſe TT” 
1 b of A. and his heirs, and if A. fails and B. do not pay A. 201. at Mi- [1 
1 chaelmas, then allo the feoftment to be to the uſe of A. and his heirs, 1 
SN and covenanted to make further aſſurance. A. and B. both failed Br” 
* | of payment at the days, and afterwards in Hillary term next after is 
= both the feaſts, a fine is levied to B. and no uſe expreſſed, and all this 1 oþ 
| was found by ſpecial verdict, and that the fine was only to the uſes of ſe 
44 the indenture. The queſtion was if the conuſee of the fine, or the B 
= heir of the feoffor ſhould have the land? and it was adjudged for 
1 the heir of the feoffor. Cro. E. 32. Trin. 26 Eliz. B. R. Wen- |. ab 
4 comb's caſe. | | in 
id If the c 3. A. was ſeiſed in fee of land, and he, and B. (a ſtranger, and B 
. 11 who had nothing in the land) levied a fine thereof to J. S. without 
| 1 do conſideration; the uſe implied ſhall be to A. only, and his heirs; for 1 
=. py my an uſe is nothing but a truſt and confidence; and a thing in equity len 
SV: } = "the and conſcience thall be by operation of law ts him who in truth was th 
: | fine at the 9wner of the land without having regard to ef/toppels, or concluſions, ob 
: fr tireof the which are contrary to truth and equity. 2 Rep. 58. b. Trin. 27 the 
1 = ee Eliz. in Beckwith's caſe. : no 
4. no uſe declared to lead the uſe of the fine levied of theſe lands; the law will conſtrue the fine to tur 
. be levied of theſe lands to the uſe of the conuſee, to whom the fine is levied ; * but if there be n9 feo 
> moncy paid by the conuſee, nor any ufe declared, the fine ſhall enure to the uſe of the conuſor that IT, 
% levied the fine. Paich. 23 Car. B. R. For nothing appears whereby it can be ſuppoſed that the 
? parties had any intention the eſtate in the lands ſhould be altered by the fine, but that the fine was nul 
1 levied for the corroboration of the title of the conuſor; but where money is paid, the law will in- int 
f tend that he that paid it, is to have benefit by the fine. L. P. R. 614. See 2 Rep. 58. b. Beck- | eip 
F with's caſe. Pig. of Recove 53, 54. Per Vaugh. Ch. J. it is common experience. 
4 Vaugh. 33. | | f : / 
| e 
. 4. A. levicd a fine 1 B. and C. with render ts A. for 80 years, if the 
0 A. ſhould fo long live, remainder to D. It was agreed per tot. Cur. v. 1 
is that the conuſance mult neceſſarily be intended to the uſe of the co 4 
1 nuzees; becauſe otherwiſe, they could not render by the fine. are 
* But it the render be veid in all, as it is in part, then they thought effe, 
6 that the uſe of the conuſance would go according to the intent of the eſta; 
br render, but not in the principal caſe, becauſe the render for the 80 for t 
1 years is good, which makes the conuſance of neceſſity to be to the Caſe 


uſe of the conuſees. Mo. 488. Paſch. 38 Eliz. Holcroft's caſe. 
P. 200.2, 5. Fine was levied to A. and B. to the uſe of A. B. and C. they 
Pl. 59- are all jointenants though A. and B. were in by the fine at common 
- 09 40 law. Noy. 124. Watts & Lee v. Ognell. Says, it was ad- 
Judged on a fcoffment. 21 EI. cites * D. 200, "© A 


Fe:ne. 
6. A fine, which operates upon the poſſeſſion, ſhall. not alter the 


poſſeſſion upon which it works, and though there are words contrary 
in the fine, yet the ſame ſhall enure upon the eſtate precedent and 


not otherwiſe, per Yelverton”J. Bulſ. 164. Trin. 9 Jac. B. R. in 


caſe of Heywood v. Smith. N : 3 | 
7. If tenant for life, and remainder-man in fee join in a fine, but 


declare no uſes, each ſhall have the uſe, which the law veſts in 


them according to the eſtate, which they conveyed over. 2 Rep. 

8. a. | 
+ 8. A fine was levied of a rent to A. and B. and the heirs of A. and 
the uſe was limited only by the fine itſelf, and there was 9 deed to 
leaa the uſes; adjudged, that A. and B. were in by the ſtat. 27 H. 
8. of uſes, and were jointenants of the rent; for elſe there would be 
ſuch a fraction of eſtate that A, ſhould be in by the common law, 
and B. by the ſtatute, and that is not according to the ſtatute, which 
is, that where two or three are ſeiſed to the uſe of one or two of 
them, ceſty que uſe ſhall be adjudged to have ſuch eſtate in poſ- 
ſeffion, as they have in uſe, Trin. 8 Car. Hutt, 112. Purnell v. 
Bridges. | 

i fine, levied purſuant to a decree, for a particular end and pur- 
poſe, ſhall not be ſuffered in equity to work farther than the decree 


intended it. Paſch. 16 Car. 2. 1 Chan. Cafes 49. Goodrick v. 


Brown. | | | 
10. Upon the trial of this cauſe at niſi prius in Middleſex, before 


Holt Ch. J. a caſe was made for the opinion of the court, viz. H. 


levied a fine, and afterwards ſuffered a common recovery, wherein 
the conuſee was tenant, and there being no deed in the caſe, it was 
objected that the uſe of the fine reſulted to the conuſor: and though 
the intent of the fine might be to make a tenant to the præcipe, yet 
no uſe or truſt can be averred, ſince 29 Car, 2. 3. Sed non alloca- 


tur; for at common law the ule was always intended to be to the 


feoffee or conuſee, and in pleading never was averred. Co. Ent. 
I14. 273. Plowd. 477. Butif it be to the uſe of the feoffor or co- 
nuſor, tnen it muſt be averred. 2dly, The court held the party was 
in by the fine immediately, and ſo there was a good tenant to the præ- 
cipe. 3dly, The fatute extends net to uſes by operation of law, but 
to fuch uſes as are to a third perſon, and tnat neither the conuſor, nor 


the conuſee could aver the tine to the uſe of a third perſon ſince 


the ſtatute, 2 Salk. 676, Paſch. 8 W. 3. B. R. Ld. Angleſey 


v. Ld. Altham. | 

11. Baron and feme levy a fine of the wife's land, and no uſes 
are declared, or ſuch uſes are declared as are void and can never take 
effect; ſuch fine is to the uſe of the wife and her heirs, and the 
eſtate remains as it was; or if the fine operates any thing, it will be 
for the benefit of the party, to wham it belonged before. Arg. Parl. 
Caſes, 106, Davis v. Speed. 5 


** (K. a) Enure. 
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grantee of an annuity. Note, the redemption 2was limited to bim, bis bars or aſſigns. 
Prec. 39. Foſſet v. Auſtin, 


Win. 


Fine. 


(K. a) Enure. How. Where it is levied to a par- 
ticular Purpsſe. 


. F INE levied by feme covert te confirm a leaſe; after the debt 
bon the leale ſatished by the protits, na other debt ſhall bar 
her of her thirds. 15 Car. 1. Chan. R. 132. Naylor v. Bald- 


2. An eſtate tail was created by the crown, and afterwards, ſome 
family diſputes ariſing, an ad of par iiament, for confirming an award 
made for the peace and quiet of the family, was aſſented to by the king, 
and afterwards one of the family, ſeiſed of an eſtate tail, levied a 
fine ; yet the king's reverſion is not removed by the act, which was 
net as a new gift, nor did the king intend to paſs away any right; 
but his aſſent was only to confirm the award; and the reverſion is 
ſtill within the protection of 34 H. 8. and therefore the fine no bar 
to his iſſue: per Pemberton Ch. J. who ſaid, he was ordered to de- 
liver Lord Keeper's opinion, that it was a zeto efate by the act of 
parliament, yet within the protection of 34 H. 8. Hill, 35 Car. 2. 
B. R. Skin. 95. E. of Derby's caſe. | 

3. Where a hne is ordered to be levied by decree in chancery, if 
it be fo done as to paſs a greater eſtate, or to operate farther in law 


than this court * intended it, this cou:t will rain it to what was 


the original intention of levying it, Arg. Mich. 1682. Vern. 93. 


1688. 2 Vern. 56, cites it as reſulved in the caſe of Goodrick v. Brown, 


4+ A. feiſcd in tail, and having a term in trvft to attend the inhe- 
ritance, by fine, and deed ſubjects the land to a debt of 10001. but 
declares, that after that debt is paid, the land ſhould be 29 the ſame 
= as befere; afterwards A. deviſed the land for payment of his 
ebts. Decreed that the Jand: was liable to all the debts in general. 
Sed quære tamen; for it ſeems, he was but renant in tail of the in- 
heritance, and ſo could not charge it by his will; unleſs it be in- 
tended he had a full power of doing it lodged in him by reaſon of the 
fine, notwithſtanding he had declared that after payment of the 
1000 . it ſhould go to the former uſes. Mich. 1682, Vern. 99. 
Turner v. Gwyn. 


* 


5. The wife joins with her baron in a mortgage, and levies a fine 
with intent to bar dower, and in conſideration thereof, the baron 


agrees, that the wife ſhall have the redemption of the mortgage. The 


baron afterwards mortgaged the tate twice more, This agreement 
is fraudulent as againſt the ſubſequent mortgagees, ſo far as to in- 
title the wife to the whole equity of redemption. But her dower 
was decreed, in caſe ſhe ſhould ſurvive her baron, E 
the fine, without putting her to her writ of dower. By North K. 
Hill, 1684. Vern. 294. Dolin v. Coltman. 


X | 


(L. a) Enure- 


inke- 
. but 
e ſame 
r 
neral. 
je in- 
& in- 
of the 
»f the 


. 99. 


equent 
11. Ch. 


a fine 


baron 
The 
ement 
o in- 
dower 
ndin 


th K. 


Enure- 


Fine, | 301 


(L. a) Enure to make good prior Eſtates, and how. 


J. I N ſci. fa. upon a fire of an anngity, Thirn. held that a prior 
preſentable who has a patron, may charge the church in per- 
petuity with his covent, if he has a covent and common ſeal; but 
contrary of a parſon. Becauſe the one may have a writ of right, and 
the other only juris utrum : and therefore it ſeems that a prior pre- 
ſentable by a patron, who has not covent nor common ſeal, cannot 
charge but for his life; for he is but merely as a parſon; note a di- 
verſity; and then becauſe the annuity had ęſſence before the fine, and 
2 the fine is but as a 'uigment or recovery of the annuity z tnerefore, 
though the fing was acknowledged by the prior without the covent, 
et the playnti!F ſhall recover the annuity, and the church is bound 
by the judgment, quod nota, and ſo ſee that a prior by his fine with- 
out the count may charge the church in perpetuity of a thing which 
had eſſe before. Contrary of a thing newly granted by him by fine, 
nota a diverſity. Br. Cnarge, pl. 8. cites 12 H. 4. 11. 21. 
2. If iſſeiſee levies a fine to a ſtranger the diſſeiſor ſhall have the Mar. rc;. 
benefit of 1t. Noy. 59. in cafe of Hart v. Amerideth. cane 


: er Pop- 

ham & Gawdy J. Goliſb. 162. pl. 95 If diſſeiſee decl.ires the uses do conufet 3 it mall de 15 the 
conuſee's uſe oaly, and not to the viſeiſor?s; hut otherwiſe if no uſeꝰ s declared ; for then it would 
be to the ute of the ditſerfor and extinguiſh the right of conuſee, Per Bridgman, Ch. J. Lev. 128. 
Hill. 15 & 16 Car. 2. at the ailifes at Southwark Co. of Peterborough v. Bludworth =—Per 
Bramſton, Ch. ]. accordingly ; but by Jones J. that whoever has the land ſhall have the advantage 
of a ſine by eſtoppel. o. 462. Poph. 65. in c2ſ- of Harrey v. Farry. But if the 
duſe 11 he ny at the A tion of diſſei es, it is otherwiſe. Cro. C. 20g. in Caſe of Blunden v. Baugh, 
/ Ir if the giſſeiſin he {:cret and unk wn to 1/067 it ſhall be to the ute of the conuſor. Cro, 
C 4%4 fer two juſtices, Fitzherbert v. Fitzhei bert. 


3. Tenant for life and remainder-man in tail joined in a grant of a Hutt. 96. 


rent- charge in fee out of the land, and then they joined in a ſine to a S, CR 
ftranger and his heirs ; the eſtate of the rent which was before de- Hill, © Od 


terminable, is now made abſolute, Winch. 102. Holbeach v. C. B. Holt. 


Sambeach. : 7 Sambach 

4. A. by wil] bequeathed 10001. to D. his niece, payable at 258 f G 
years of age, and charged his lands with payment thereef ; D. inter- [ 302 ] 
married with J. I'. her huſband and fhe, before her age of 21, aſſigned 


cover the ſaid 10001. to W. for 7591, afterwards D. attained her 


age of 21, and her huſband and the (an eſtate tail being deſcended 
to her in the fame lands) levied a fine and ſuffered a recovery of the 
lands charged, and declared other uſes. It was held, that this 
was a good aſſignment, and that the ſubſequent fine did not hurt 
Talbot.” 1731. 2 Wms's Rep. 601. 657. D. of Chandos v. 

t. . | | 


. a. 2) Znure. 
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(L. a. 2) Enure. How. By E/toppel. 


But if he, 1. I F a fine be levicd to 4 feme covert, of land in which ſhe had a 
_ — better ejtate before the fine, the fine ſhall not conclude her to 
be examined, Claim it. Weſt. ſ. 15. cites 3 H. 6. 42. 41 E. 3. 7. 50 E. z. 9. 
me ſhall be 24 E. 3. 62. 
eſtopped to 8 : - | 
claim a better eſtate; as it ſeems. Br. Fines, pl. 51. cites 8 II. 6. 4. | 
Br. £ſtop- 2. If a fine ſur render be levied to two, where the ome is ſciſed be- 
28 3 fore and at the time of the fine, and the other hath nothing; 1 he 
per Hank. Who has nothing, has | pings poſſeſſion with the other by con- 
| clumon; per Hank. Br. Fines, pl. 35. cites 8 H. 4. 8. 
3. If two are ſeiſed in fee, and a ſtranger levies a fine to them ant 
to the heirs of one; in this caſe, the other ſhall be eftopped to claim 
other eſtate than for life. Br. Eſtoppel, pl. 92. cites 15 E. 4. 28. 
per Cateſby. 7 | | 5 
But if the 4. If there be /ord and tenant by knight's ſervice, and a ftranger 
eu levies a fine to the tenant in tail, to hold to him and his heirs; in 


—— 5 this caſe, Herle ſaid, that the lord ſhall be concluded; becauſe he is 


life, or in not a meer ſtranger, but is privy in law. But this is not law, (as I 


— think) for no man {ſhall be eſtopped, but only parties and privies in 
<vithout b:ir; blood, as heirs; or privies in eſtate, as thoſe who have derived any 
now the eſtate out of the eſtate of him that is eſtopped; for privies in law, 
1 as the lord is, ſhall not be eſtopped, having regard to his ſeigniory; 
(as T think) for in reſpect of this he is wholly a ſtranger; for he does not claim 
m now he the land, but a thing out of the land. Co. R. on Fines, 16. 

os is the land under the eſtate of the tenant who was concluded. Co. R. on Fines, 16. 

5. And note, that as well he who claims eſtate en le poſt ſhall be 
concluded, as he who claims the land en le per, if he claims the eſtate 
in the ſame thing, upon which the concluſion is made; as if a feme 
be ſeiſed of land in fee, and be eſtopped, and after ſhe takes baron 
and has iflue, he ſhall be eſtopped alſo. Co. R. on Fines, 17. cites 
8 Aff. p. 33. Br. Fines, 73. 21 E. 3. 3. 5. | 
6. Eſtoppel is reciprocal of both ſides; for he, that ſhall not be 
concluded by a record, or other matter of eſtoppel, ſhall not con- 
clude another by it; and yet in our books the king eſtopped the ſuc- 
ceſſor to ſay, that M. had nothing in the land, by reaſon that M. 
held of the king, and levied a fine to his ber ſur conuſance 


de droit come ceo, &c. and though the king was a ſtranger to it 


and had nothing but the ſeigniory out of the land, yet the king, 

took advantage of this eſtoppel. Quære the reaſon of this caſe; 

pus of for this ſeems * to be the prerogative of the king, of which 
(Ceſtate.) 1 ſhall not ſpeak; but otherwiſe it is in the caſe of a com- 
mon perſon, as 22 E. 3. 17. and 40 E. 3. 30. are agreed. See 41 

E. 3. per Finch. that a ſtranger ſhall be concluded by a fine levied 

| ſur conuſance de droit come ceo, &, Co. R. on Fines, 17. 

| 7. The 
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Fine. 


7. The ſtatute of 4 H. 7. and 32 H. 8. extends to fines levied 
dy concluſion, and thall bind the eſtate tail, though partes finis 
nihil habuerunt; as if tenant in tail make froſfneut in fee, or be d- 
:iſed, and alter levies a fine with proclamations ts ranger, this 
{hall bind the eſtate tail, and the iflues in tail are barred for ever. 


3 Rep. go. cites it as reſolved by all the juſtices in C. B. in Lad. 


7.ouche's caſe. 


8. A fine may be by way of concluſion, though neither conu- 
ſor nor conuſee have any thing in the land at the time; but if 
they purchaſe it after, the conuſec ſhall have the land againſt the 
conuſor who purchaſed it afterwards ; per Jones J, and granted by 


Barkley J. Jo. 495. Trin. 14 Car. B. R. in cate of Edwards v. 


Rogers. | 


fon hetween the parties; but all ſrangrs my avoid it by the averment of partes fit 
Br. Fines, pl. 109. 5 
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9. A. made a feoſfnent to the uſe of himſelf for life, and after the | 


death of him and M. his wiſe, to the uſe of B. (eldeſt fon of A.) for 
his life, and after the death of A. Ad. and B. to the ule of B. and the 
heirs male of his body, and for default of ſuch iſſue, to the uſe of the 
heirs of B. B. hal iſſue a daughter, and then by fine and inden- 


ture granted to G. for 500 years. B. dies; M. dies; A. ſtill living 


upon a reference out of chancery to the lord Ch. J. Hale, and after 
hearing the arguments of counſcl, his lordſhip was of opinion, that 
the eſtate as above limited to B. was a contingent remainder ; and 
that the eſtate which cometh to the heir upon the happening of the 
contingency feeds this eſtoppel ; and then the eſtate by eſtoppel be- 
cometh an eſtate in intereſt, and ſhall be of the fame effect, as if the 
contingency had happened before the tine levied. January 3, 1672. 
Pollex. 55. 65 and 66. Weale v. Lower. 


(L. a. 3) Enure. How. By Eſtoppel, Pleadings. 


I. A man has iſſue M. by his firſt feme; ſhe dies; and he takes 


another feme, Iſabel by name, and ee A. who by fine gave back 


60 the baron and Sibel his feme where His feme is 1ſabel) in tail, the re- 
mainder to the right heirs of the baron; he dies without iſſue by Tſabel; 
M. enters as heir, and Iſabel ouſts her. AI. brings aff;ſe, and Iſabel 
pleads that her name was Sibel, and pleads the fine to the aſſiſe, and it 
was found that ſhe had to name Iſabel; and it was awarded, that M. 
ſhould recover; and fo note, that the fine is not good by a con- 
trary name. And after Iſabel, by name of Sibel, brought ſcire facias 
againſt M. and had execution by default, and M. brought aſſiſe, and 
per G. Scrope, the ſaid feme plaintiff may plead the tine by con- 
cluſion againſt M. to ſay that the name of the feme is Iſabel, becauſe 
the fine was levied by name of Sibel, and becauſe the ferther of 1M. 
whoſe heir ſhe is, was party and took by the fine, * affirming the 
name of his feme to be Sibel, and that upon this plea M. thall be bar- 
red of the aſſiſe; it ſeems that this is good law. Br, Fines, pl. 72. 
cites, x All. 11. Ch Cog 
o 
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2. A man lepied a fine ſur grant and render (which is executory 


of land, of which he had nothing at the time of the fine, and after pur | 


chaſes the land, he ſhall render execution thereot, and cannot con- 
feſs it and avoid it; becauſe he had nothing at the time of the fine; 
but ſhall be eſtopped by the fine, per Tanke and Finch. But per 
Finch. contra of a tine 7 


was ſ-1jed and died e and he entred as heir. But Kirten ſaid 
that it ſhall be a good voidance of the fine ſur render, but not of the 
fine ſur conuſance de droit come ceo, &c. Quære, for moſt think 
the opinion of Finch. to be marvellous, and it jeems that the one fine, 
and the other ſhail be eftoppel. Br. Eſtoppel, pl. 41. cites 40 E. 


3. 5. 


3. Note, that a fine ſur releaſe, levied by J. M. to the baron and 


eme, and to the heirs of the baron, is no eſtoppel to the feme after the 

death of her baren, to ſay, that jhe never had any thing of the leaſe of 

J. M For a fine ſur releaſe does not prove a leaſe to her, but rather 

that ſhe was tenant at the time of the fine; for otherwiſe a releaſe 

[ 304 | cannot enure to them, unleſs they had ſeiſin before; quod nota, per 


| Cur. Br. Eſtoppel, pl. 200. cites 50 E. 3. 6, 7. | 
Br. Eftop- 4. In aſſiſe, a fine was levied to the tenant in tail in poſſeſſion for 


pes = 5 his life, ſur grant and render, the remainder over in fee to a ſtranger; 
and that it the tenant in tail had iſſue and died; and the i/jue entred; he in re- 


was held by ma:nder ouſted him, and he brought afſiſe, and the tenant pleaded the 


_—_ = fine, and the rr, pleaded the tail before, and averred the continu- 


and others ance 4 ofſeſſren in 
that it is a levie f 

diſcontinu- a e. 
— MR 7 Cokine and Firwit, the fine 
cauſe it 2 alcoig ö | 
levi:d io ies quzre, and ſays, that it is inconvenient that where I am ſeiſed in 
euhbs had th; | 
Poſen, and 
therefore be to me 


0 
oes not bind the iſſue in tail, 


Ne execute ſay nothing; and an infant ſhall be in the ſame caſe by ſome, and 
the beſt opinion is, that, if it be not a fine executed, the iſſue in tail 
ſtatute W. is not bound by the ſtatute de finibus of averment; for this is in- 
2. which tended of the eſtate of the fee ſimple, where the heir claims only by 
— — the ſame anceſtor; but upon tail he claims by the gift. Br. Fines, 
jure ſit pl. 35. cites 8 H. 4. 8. | 

ns ance, and that the ſtatute of ay-rment of continuance of poſſeſſion againſt fines 


yet a diſcontinu 1 
made 22 E. 1. was 11 years after the ſtatute of W. z. and therefore the iſſue in tail, nut excepted, 


| Snall be bound by them Br. Diſcontinuance of poſſeſſion, pl. 2. cites S. C. and ſays, that the 


deſt opinion is, that it is a concluſion to the tenant in tail for his liſe, but yet he makes a quzre 
thereof where all are the words of the conuſor and he ſays nothing, &c. But the iſſue in tail ſhall 


not be bound, and that the fatute of averment againſt fines, is of fee fimpie, and where he claims as hary 
but in this caſe be claims per formam dont, dc. & adjornatur. —f Aud by Hill. Br. Diſcontinuance of 


Polſetion, pl. 2. cites 5. C. (rig. ¶ eo diæ rien · 
5. If there be father and ſon, and the father levies a fine of the ma- 

nor of D. and after purchaſes the manor, and the conuſce enters, and 

after the father dies; now (as I think) the ſon ſhall be barred. 

But it is good to ſee the manner and form of pleading ſuch caſe. 

Co. R. on Fines, 16. | r 


ur conuſance de droit come ceo, &c. for this is 
executed, and there it ſuffices to ſay, that aſter the fine his anceſtor 


e fine had any thing at the time 4 the fine, before or after; and 


| 
8 
t 
} 
f 
( 


nlinu- 


fe who 


; and 


n tail, 
akes a 
fed in 
he fine 
make 
nd * 1 
je, and 
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is in- 
only by 


Fines, 
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xcepted, 
„that the 
a quzre 
tail ſhail 
ms as Heir; 
Nuance 


the ma- 


ers, and 


barred. 


ch caſe. 
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5. If in the ſame caſe the ſon brings an a1 anceſtrel, and as heir, 
and the fine be pleaded in bar, the fon cannot ſay quad partes fines 
nihil habuerunt ; but if the ſon enter and be ouſted, and brings aſ- 
ſiſe, and the tenant pleads, that the father of the plaintiff was ſeiſed 
in fee, and ſo ſeiſed levied a fine, &c. the fon may ſay, quod partes 
finis nihil habuerunt, but ſuch a one whoſe eftate he hath, By this 
way the plaintiff ſhall be “ tricked ; and therefore the ſure way for hr Orige 
the tenant in ſuch caſe to plead, is to /ew all the ſpecial matter, how Wd 
his father levied the fine, and after purchaſed the land; for be the 
fine executory, or executed, the fine ſhall bar his heir, as I think, 


Co. R. on Fines, 16. 
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(M. a) Declaration of Les, Good. In reſpect of the 
Perſon, by whom. 


I. B ARGAIN and ſal: inrolled by infant, and a fine after- Infant may 


wards levied to the bargaince come ceo, &c. during his declare the 


g . ſes of 
nonage. It was held that though the indenture was void againſt — hs 


the infant, in reſpect of the thing which ought to paſs by the deed, 159- pl. 
yet the deed indented was but voidable; and then when the fine — 2 
Was levied upon it, this makes the bargain and ſale irrevocable, un- — 
lis by writ of error; for the indenture ſerves to declare the uſe, ber. Anon. 


| 8 — 4 
and direct the fine, Dal. 47. pl. 6. 5 Eliz. Anon. Ar. Blom 


den affirmed, that it was fo adjudged in his own caſe, by which he loſt lands of 404. a year. 


Arg. 4. Le 89. ſays, it was aujudged contra, in the court of wards. 


2. Declaration of the uſe of a fine, by a man in dureſs is good, but [ 0 ] 
per Anderſon Ch. J. contra. 2 Le. 159. pl. 193. 21 Eliz. in the 305 
Star- Chamber. Anon. 

3. If ideot levy a fine and declare uſes upon it, the declaration is Arg. 
void, and the fine ſhall be to his own uſe, 4 Le. 89. ſays, it was ſo Goldb. 73. 
adjudged in the Court of Wards, 2 | 


of uſes and truſts, pag. 42. ſays, that a man non ſanæ memoriz may declare the uſe of a fine, and ia 
the Marg. there cites 2 Rep. 58. a. but I do not find {uct point there, . 


(N.a) Declaration Good. In reſpect of the Perfon 


| to whom. | 

I. SE of the fine of a thing in grant cannot be declared to a 
| flranger without deed ; yet it may be averred, that the uſe 

was to a ſtranger, without ſhewing the deed, or making mention 


Of it, The ſame law of reyerſion. Roll, R. 73. Mich, 12 Jac, 
B. R. Parvis v. Veaton. 


(O. a) Dedda- 


| 
f 
: 
| 
f 


— —— 


Fine. 


(O. a) Declaration, &c. goad, in reſpect of the Man 


ner of doing it. 


And. 230. I, A Seiſed of a manor and advowſon appendant conveyed it to 
en | B. and covenanted for further aſſurance by levying a fine, 
201—z proviſo, that B. ſhall regrant the advowſon to A. that he may preſent 
And. 69. during his life, and if A. die before any avoidance, then B. to grant 
e. the next preſentation to the executors of A. and a covenant that all 
Mich. 17 @ffurances ſhould be to the uſes of this indenture; a fine was levied ſur 
& 18 Eliz. conuſance de droit come ceo, &c. to J. S. who rendered the rent to 
N A. in tail, remainder over; and B. died without making atiy re- 
Jenk. 252. Erant to A. The church avoided, and in qua. impedit by A. judg- 
pl. 43. ment was given for him; becauſe B. in his life did not perform the 
condition, which r-mains notwithſtanding the fine, which was with 
render of rent, according to the agreement between A. and B. fo 
that the fine upon render ſhall be to the uſes declared by indenture 
as before, and not extinct or determined by it. And. 17. Andrews 


v. Blunt. | 


2. A declaration of the uſe, either expreſs or in law, is ſufficient; 


as if A. covenants with B. for money to do all acts which B. ſhall 


require for aſſurance to B. and his heirs, and then levies a fine to B. 


This covenant and fine will give B. the whole land. Hob. 275. 
Mich. 13 Jac. Clanrickard's cafe. 


3. If a man makes a bargain and ſale, and the deed is not enrolled, 


or make a charter of feoffiment, and there is no livery; yet they 
will be ſufficient to declare the uſe of a fine afterwards levied 
between the ſame parties. Hill. 9 W. 3. 12 Mod. 163. Jones 
| v. Morley. 
And even 4. Before the fatute of frauds, even a parol declaration of the 
Fnce that yſes of a fine was good. 4 Mod. 262. Jones v. Morley. 


A ute it 


ray be good by trie ly, witlout a ſeal, per Holt Ch. J. Farr. 76. Mich. 1 Annæ, B. R. 10 caſe 


of Shortridge v. Lamplughs. 


5. By4& 5 Anne, 16. $ 15. Declaration of uſes or truſts ly 
deed, made after the fines, or recoveries Mall be good in law, as if the 
29 Car. 2, 3. of frauds had not been made. — See infra, (R. a) 


{ 306 ] (P a.) Declaration of Uſes, good; notwithſtanding 
| | Variance as to the Uſes. 


I. U SE implied in a fine ſhall not be averred againſt the uſe 
expreſſed in the indenture of uſes, D. 31 T. b. pl. 84. Paſch. 
14 Eliz. Andrews v. Blunt. —2 And. 70. Ld, Cromwell alias 
Blunt v. Andrews. | 
2 Rep.53, 2. Covenant was to levy a fine of the manor with a render of rent 


v. H!. in fee to the covenantor and his heirs, the conuſee by covenantor 5 = 
Su "= ou 


43 Eliz. 


Fine. 


ent renders in tail only to the covenantor, and remainder to J. S. in 
fee; this being by conſent of the covenantor, and the conuice being 
only an inſtrument, acceptance of the leſs eſtate by the covenantor 
is good, and as if the fee of the rent had been rendered to him. 
Jenk. $33: 06.4  - | 
3. In the caſe of declaring the uſes of a fine, it is not akvays ne- 
ceſſary that the wife's name be j.t to the indenture, which declares 
the uſes. per Coke Ch. J. Godb. 180. Trin. 8 Jac, C. B. in 
caſe of Bury v. Taylor. | 
4. Where there is a deed, and a laft writing by huſband and 
wife, the laſt writing, though not a deed, amounts to a futhcient de- 
claration of uſes upon the fine, being levied ® at a time different 
from the deed. Cumb. 429. Hill. 9g W. 3. B. R. Jones v. Mor- 
ley. 
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C. B. Lord 
Cromwell's 
caſe. 


This writ- 
119 was 
only a deed 
bet weenthe 
huſband of 
the one 
part, and 


the wife of the other part. But the decd was between them and others, Carth. 410. S. C.— 


2 Salk. 677. S. C. 
— Ct. 5. in Cale of Davis v. Kemp. 


(P. a. 2) Declaration of Uſes, notwithſtanding Va- 
riance, as 79 the Time of levying, &c. 


1. Where the deed is, that the fine ſhall be levied of cer- 
tain lands, by the name of 109 acres to A. and B. and that they 
ſhall grant, and render the ſame in fee ſimple, which ſhall be 
to certain uſes. The fine is levied of the land, but ſome * va- 
riance 1s in the number of acres, or in the fine, as where the 
fine is /evied to A. only, who grants and renders the land, yet it 
may be averred to be to the ule of the indentures, and that there 
was no new conſideration, or agreement between the parties. 2 Rep. 
76. Hill. 43 Eliz. C. B. Ld. Cromwell's caſe, 

2, If A. covenants to levy a fine before ſuch a day, though 
the fine levied differs from the indenture in * time, place, quan- 
tity of acres, or in the perſon that occupied it; yet, when the 
fine is levied, it ſhall be intended to be to the ſame uſes in 
the indenture. Arg. 3 Bull. 251. cites 2 Rep. 69. Ld. Crom- 
well's caſe. 


4 Mod 261. S. C,— Parliament Caſcs, 143. S. C. and judgment affirmed. 


® Cro. |. 
512. cites 
5 Rep. 26. 
b. Earl of 
Rutland's 
caſe. 


But it may 
in ſuch caſe 
be averred 
ty paroits 
be to other 
uſes. But 
it the fine 
be levied in 


all things purſuant to the indenture, no averment can be but by writing; for in this cafe, the in- 


denture i, dire : 
_ Counteſs of Rutland v. the Earl of Rutland. 


ory to the fine, and in the other-caſe, it is but evid:nce. CTO. J. 29. Paich, 


2 Jac. B. R. 


Covenant to levy a fine within the year of 100 acres, the year expires, and a fine is levied of 80 
acres, The fine ſhall be to the firſt uſe, cited per Coke ]. and Monrague Ch. J. Cro. J. 512 as the 


9 Rep. 1. Downam's Cale. 


EARL of RUTLANv's CaSE. 5 Rep. 26. b. 
412. Jones v. Morley. a 


3. If a declaration of uſes be ſubſequent to a fine or recovery, it 


is good; but there may be an averment, that they were to c uſes, 
but with this difference, that where the declaration is ſubſequent, 
there the heir of the conuſor is Mopped to aver other uies, but a 
ſtranger is not. But where the deed is precedent, there, neither the 
heir nor a ſtranger is eſtopped to aver other uſes, in caſe the fine 
varies in any circumſtance ; but if the fine was levied purſuant to the 


Von ML - | Bb deed, 


Carth. 411. 
SC. Pail. 
Cates, 144- 
8 and P. 
—— Per Holt 
Ch. J. He 
ſhould not 
plead that 
the uſes 
e Gt 


* Carths : 
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4 4 f Tr 
gent. But 
that recu- 
peratio ha- 


Fine. | 
deed, no proof whatſoever, either by writing or parol, ſhall be ad- 
mitted, that the fine was to other * uſes, than what are contained in 


the deed, that being an eſtoppel to the parties, per Holt Ch. J. 
Cumb. 429. Trin. 9 W. 3. B. R. Jones v. Morley. | 


bia fuir, 


&c. quæ quidem recuperat'o in forma predict. habita uit, to ſuch and ſuch uſes ; and, in caſe of 


a deed cece i cut, if the party ſet up other utes, he muſt confeſs and avird; and if a deed ſubfequent 
be ſet up, the other may traver'e thoſe uſes. Adjournatur. 2 Salk, 676. Hill. S W. 3. B. R. 
Tregame v. Flatcher.————9q Rep. 10. b. Downam's caſe.— —2 And. 78. cites Vavaſor's 
caſe. p | : 


Carth. 412. 


1 4. Where there is a deed for levying a ſine, but the fine is not . 


vied according to the deed, other uſes may be averred, though thoſe 


* tl other are declared by writing, and not by deed ; for, by the variance, 
_. there is room and occaſion to enquire, and receive information, 
ber that the old agreement was relinquiſhed, and by che faine reaſon, 2 
v. Earle that the uſe of a fine may be declared by parol, upon an original crols 
Rutland — agreement, it may now, as in this caſe, where the original agreement to a 
1 ?% was relinguiſbed; yet without ſuch averment, the tine ſhall be in- proc 
S$heliy's tended to the uſe of the firſt agreement, notwithſtanding the va- tery. 
eee 5 riance. 2 Salk. 677. Hill. 9 W. 3. E. R. Jones v. Morley. 
d. . 12 Jac. B. R. Earl of Rutland's caſe. ; | 
2 Tau. 5. A eovenants before the end of Eaſter term, in conſideration of 5 3- 
(D) pl. +. the marriage of B. his ſon with M. and a portion, to levy a fine to the ; * oaks 
S. C. uſe of B. and M. ae life, and to the heirs of the bidy of B. remainder * 
to C the ſecond ton of A. and the heirs of his body. A fine was le- Mok | 
vied as of Eafter term, but the marriage being put off till after Eaſter ork 
term, the deed was net executed, nor dated till after Eaſter term, ſo that 22 
the fine was levied before the date of the deed, and fo the deed was eas I 
no declaration of the uſes of that fine. B. dies, leaving a ſon, who the iece 
mortgages the land, and dies without iſſue. Decreed that the con- - _ 
Kderation of B.'s marriage did not extend to C. ſo that C. was no ey; 
purchaſor ; and as he cannot, by means of the above defect, maintain fine was 
an eject ment at law, he being only an equitable remainder-man at 2 wy 
beſt, ſo neither will chancery relieve him, but he mutt diſcharge the fag 
mortgage made by B. who was tenant in tail in equity; and any Allen's c 
ſuch may, by any conveyance, bar the ſettlement, Mich. 1703. | 
Ch. Prec. 224. Staplehill v. Bully. f 4. It 
. in right 
| | | | declare 
— another 
(Q. a) Where there are v ral Declarations of the lufficier 
| Uſes. Rep. 75 


nd. 261. 1. F E ME, before the 27 H. 8. of uſes, being ſeiſed of land, 
1 ſuffered a common recovery, and intending to marry A. B. 
— * before the marriage, declared by indenture that the feoffees 
the feme ſhould be ſeiſed to the uſe of herſelf and A. B. whom ſhe intended 
ſhould be to marry, and their heirs. The feoffees executed an eſtate after 
— +; ha the marriage to the huſband and wife and their heirs, in fee, __ 


(R. a) 


ecs 
cd 
ter 


put 
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out any uſe expreſſed. Afterwards the baron and feme &y ether in- 
denture, declare that the firſt indenture was miſtaken ; for that it 
ſhould have been to the heirs of their two bodies, and for default to the 
heirs of the wife. And they covenant, bargain and agree to ſtand 
ſeijed to the = of themſelves in tail, and after, to the right heirs of 
the wife; and the huſband covenanted, if the wife died without iſ- 
ſue, during his life, that he would execute an eſtate accordingly. 
The wife died without iſſue, and after the ſtatute of uſes the baron 
died ſeiſed; and it was held, that the fir? indenture was corrected by 
the ſecond, and the firſt uſe is ſufficiently altered without eſtate exe- 
cuted, and the conſiderations are reaſonable and ſufficient, and 
adjudged for the heir of the wife. D. 307. b. pl. 71. Paſch. 14 
Eliz. Vavaſor's caſe. 
2. Fine by grant and render; no new declaration ſhall be to Fine with 


E : , render may 
crols the grant and render; but the regrant in the fine ſhall amount 6 


to a declaration * of the uſe, and it ſhall be intended done by the expreſſed 


procurement of the conuſor himſelf, Clayt. 94. Jennings v. Chan- in writing, 
try. 3 Agreed. ; 

: Mo. 472. in 
caſe of Ld. Cromwell v. Andrews. 


* [308 ] 


3. A deed is made declaring the uſes of a fine to be levied ; af- Carth. 8 
terwards (but before the fine levied) a ſecond deed of declaration of 5 2 


the uſes is made; by reaſon of this ſecond deed, other uſes, than Cumb. 429. 
according to the firſt deed, may be averred. 2 Salk. 677. Jones v. 5: C. Part. 
Morley. | Caſes 143» 


Two 

ſeveral indentures were made precedent to the fine of different uſes, 5-1w-en different perſons ; and 
in a ſubſequent term, to what the fine was covenauted to be levied in, the conuſor ackrowlcdped 
149 ſeveral, fines the ſame day, to the different chene]; firſt, to the firſt covenantee, and after to 
the tecond. It was reſolved, that the uſes cannot be directed by theſe different indentures, and 
to make a commixtion of different eſtates, though, perhaps it was the intention of the parties; 
but that the ſecond declaration controlled the firit. ; Rep. 26. b. Earl of Rutlend's cafe. 
In the caſe of two indentures, it may be averred 0 which of the uſes in the ſecond indenture the 
fine was levied ; for the firſt indenture does not bind the land, nor create any uſe, till the fine 
was levied ; and upon thoſe indentures it ſtands indifferent upon which uſes the fine was 
levied. 2 And. 46. Mich, 38 and 39 Eliz. S. C. cited. 2 And. 75. per Anderſon Ch. 
Jin cafe of Cromwell v. Andrewes. Mile 127. in Audrews's caſe. Clayt. 51. 
Allen's caſe. | 


4. If a fine is levied by huſband or wife of lands, which he bath 
in right of his wife, and there is a deed made at the ſame time to 
declare the uſes thereof, and afterwards this dee is le, and then 
another is made to the ſame effect and dated as the firſ? ; that deed is 
lutficient to declare the uſes of the fine, per Holt Ch. J. Holt's 
Rep. 735. Mich. 7 Annæ, in caſe of Buſhell v. Burland. 


(R. a) Declarations of Uſes, Good; where made 
after the Fine or Recovery. | 


1. IE a fine be levied, and an indenture to lead the uſe of it to In eee 
be ſealed and delivered afterwards, this is not ſuificient to lead er pen, ; 

the uſe of the fine, except it can be averred, and proved, that the 152 and g 
| Bb | 


b 2 conuſor 


308 „ 


ſpecial ver- 


name of 


Rep. 2. b. conuſor intended, before the fine levied, to levy it to this uſe. 
me pury Quære. Cro. E. 218. Hill. 33 Eliz. B. R. Foſter v. Fountain. 


found the 

deed of uſes was ſubſequent ; but that the intent of the paris, at the time of ſuffering the recovery, 
41 6% the uſes in the indenture declared. Two, or three, or four years, or more, after a fine le- 
vied, or recovery ſuffered, the uſes may be declared of ſuch fine and r-covery ; but /-afes ard other 
charge: mide in the wean time ſhall Rand, and the fine and recovery ſhall be to the ſaid uſes, ſubje& 
tothe ſaid leaſes and charges. Jenk. 212. pl. 50. 


In eject- 2. 4 and 5 Anne, 16. /. 15. enacts that all declarations or crea- 
ment ona „ | 5 ö 
tions of ufes or truſts of any fines or common recoveries manifeſted by 

diet, the deed after the levying or ſuſf ring there ſhall be as good in law, as 
_ in fub- f the act of 29 Car. 2. cap. 3. for prevention of frauds or perjuries 

ance was 

. , 2 ; 
. had not been made. 
and B. his wife levied a fine, and four years afterwards declare the uſes ; in which deed, are the 
words following, viz. all and wwery fine and ſine l-vicd oy to be levied, ſpall he to the uſes of tins 
Gerd. Holt. Ch. I. delivered the opinion of the court, that the uſes were ſufficiently de- 
clared ; (che jury having found, that the fins wwas lewi:d to the uſes therein declared.) And that, 
notwithſtanding the Haute of fraud; and prijurivt, a ſublequent deed is now as good as it was 
before the ſtatute. And that it was doubrfu! whether the. fatute extends to uſes, becauſe they are 
not mentioned there, but only ,; yet that they took truſts and uſes to be the ame, in 
reipect of truſts in their larger extent, &c. ſo within the ſtatute of uſes. Holt's Rep. 732, 


Mich. 7 Anne, Buſhel v. Burland. id this caſe is muſt ſtronger than Dou N' 


caſe; for the jury there founc, that the deed of uſes was ſubſequent, and the queſtion was, 
whether the deed was ſufficient to declare the uſes? and in that cafe it was objected, that 
there was a limitation of the uſe <wi:/-ut any impeacoment of waſecy which cannot be without 
deed. At the time of granting the reverſion, there was no ded ; but when the deed c.me, 
and declared the intent of the party, then it was à ſufficient manifeſt2tion of the uſe, and 
the intent of the party. And it is true, waſt could not be diſpuniſhable without deed, but 


| when the deed came and made good the uſe, it was well enough. per Holt Ch. J. Holt's 


Rep. 736. Mich. 7 Annæ, is the caſe of Buſhell v. Burland. 


[ 309 ] (S. a) Enure how. Where levied by ſeveral, and 
| the Uſes are declared by one only, or differently by 
| each. | 


So where te. 1, I F tio * j7interiants ſuffer a common recovery, and one only de- 
nant for life, clares the uſes, that does not bind the moiety of the other, 


remunndoy in 


rail join in unleſs the conſent of the other to that declaration be proved. Noy. 
a common 77. in Caſe of ARGCLL v. CHEYNEY, cites 2 Rep. 57. 

recovery, in | 
which the remainder-man in tail is vouchee, but the tenant for life only declares the uſer, 
the remainder- man being neither party to the iudenture, nor allenting to the uſes. Noy. 77- 
Argol v. Cheyney. PD. 143. a. pl. 52. | 


2. If two jointenants, or two having different eſtates, join in a fine, 
and one declares the uſe in one manner, and the other in another 
manner, this is good for every one of their parts ; for the declara- 
tion of the uſe ſhall be directed, and governed according to their 

 _ eſtates and intereſts, Trin. 27 Eliz. 2 Rep. 58. Beckwith's caſe. 
4 Le. 83.S. 3. If baron and feme, ſeiſed in right of the feme, agree in limita- 
C. by tie tion of the uſe of part of the land, and vary in the limitation of the 
Blithe v. Tefidue of the land, it is good for part, and void for the reſidue, 2 
Calgate— Rep. 48. Trin. 27 Eliz. Beckwith's caſe. 


But if baron > 

alone declares uſes, and the wife “ not, it ſhall be to the uſes declared by the baron. 8. C, 
cited 2 And, 78. Becauſe ſhe did not diſaſſent in her huſband's life time. Jenk. 238. 
pl. 17 Mo. 196. S. C. adjudged. If ſhe docs not diſagree, the law _ 


as 
ries 


the 
hi. 
de- 
that, 
was 
Axe 
>, in 
731. 
. 
Was. 
that 
hout 
me, 
and 
, but 
[olt's 


ind 
V 


de- 
ther, 
N oy. 


Fine, FR 309 


that ſhe confented thereunto ; becauſe ſhe joined in the fine, per Windham J. Goldſb. 69. in 
caſe of Colgate v. Blythe. 

If b docs diſagree, yet the garen by his declaration, /Þal/ b- bound as to his inter- 7 during the 
coverture. See Mo. 197. Beckwith's caſe. ————}ut after, it ſhall be to the uſe of the feme 
and her heirs. ſenk. 238. pl. 17. 


4. But if the feme alone declares the uſes, the aſſent of the baron 
ſhall not be intended, if nothing appears to the contrary, but the de- 
claration is void, unleſs an expreſs aſſent be proved, per Cur. Paſch. 
2 W. & M. B. R. Skin. 275. Johnſon v. Cotton. 

5g. If tenant for life and reverſioner levy a fine, and both of them 5. P. Noy. 
declare ſeveral uſes. - It ſhall enure according to their ſeveral inte- 3 

; 3 Cheyney. 

reſts. Noy. 20. ſeems to be Hill. 35 Eliz. in the caſe of Velverton ; 
v. Yelverton, . 


(T. a) Enure, how. Where the Uſes declared are 


repugnant, or ſeemingly ſo. 


* BAK ON and fome ſciſed of lands to them, and the heirs of And when 


; "gf both clauſes 
the baron bargain and ſel] the land to J. S. upon condition, may by Sn 
that if they or any of them, or the heirs, executors, adminiftrators conſtruc. 


or aſſigns of the baron, pay 500 l. at ſuch a day to J. S. that then it tion ſtand 


N . - togetl it 
ſhould be lawful for the baron and feme to enter and hold in their 58 eee 
fir/t eftate, and that after the payment, this indenture and all fines and ſtrued ac- 


other aſſurances fhall be to the uſe of the baron and his heirs. A — 
fine was levied to J. S. before the inrolment of the deed; the ba- Cf. was a 


ron dies, his wife living; the heir pays the 5007. the feme ſhall clauſe at 


have the land for her life, becauſe J. S. was in by the fine, and not aff, that ad 


aſſurances 


by the bargain and ſale; and alſo upon the payment, the uſe WAS ould be to 
e veſted in the feme, as was the ancient uſe before the fine, and this, he «ſes con 
by the expreſs words in the firſt part of the proviſo aforeſaid; and e in the 
the laſt part, which appoints the uſe to the baron and his heirs, ſhall — 

be repugnant, and ſo void, or otherwiſe ſhall ſtand in ſuch con- this is one. 
ftruction, that it ſhall be to the ſole uſe of the baron for the rever- And if all 


ſion only. Hill. 43 Eliz. Mo. 680. Wilmot v. Knowles. thus 


cannot 


Rand together, the firſt ſhall Nand rather than the laſt, Hill. 42 Eliz. B. R. Cro. E. 744. 


8. C. by the name of Southcoat v. Manory. Cro. E. 917. 8. C. 


2. Two deeds of ſettlement, the latter was contrary to the former, [ 310 ] 
and left out the limitation to the heirs male, the firſt was decreed 
to ſtand againſt fine levied to the uſe of the laſt, 12 Car. 2. fol, 
170. Chan. Rep. 192. Bingham v. Huſſey. : 


(T. a. 2) Uſes well limited, or Enure how ; where 


the Limitations in the Fine vary from the Limi- 
tations in the Deed. 


1. A fine was levied by baron and feme, and the cogniſee rendered 
the ſame lands to the baron and feme, and ta the heirs of the feme 3 
| B | 


* 


and 


310 


Without 
mentioning 
any eſtate 
in particu- 
lar, this is 


Feine. 
and an indenture was made, by which it was recited, that the ren- 
der /hould be to the uſe of the baron and feme, and of the heirs of the ba- 
ren; the queſtion was, if the limitation of the uſe by indenture 
ſhall hold? Dyer Ch. J. thought that it is well enough; for the 
indenture ought to rule the uſe, although in the render be a uſe im- 
plied to their own uſe. 
ferred to the uſe by the ſtatute, and therefore a uſe cannot be ex- 
preſſed upon a uſe. As feœoffment to J. S. to his own uſe, and that 
he ſhall be ſeiſed to the uſe of R. H. this is void to R. H. becauſe 
the uſe and poſſeſſion was to J. S. before. And ſo if a man bar- 
gains and ſells the land for money, and limits an uſe upon it, it is 
void. But here the render, of neceſſity, muſt be to the heirs of one 
of them, and for ſo much no uſe is implied. Weſton held to the 
ſame intent, for there is not any uſe implied upon a fine, no more 
than upon a feoffment, by which they thought the limitation over 


good enough; Dyer ſaid, if the render be made in tail, the Cog - 


niſee is ſeiſed of the reverſion to his own uſe. Quod Bendlows 
and other ſerjeants conceſſerunt. Mo. 45. pl. 138. Mich 5 Eliz. 
Anon. | | _— | 

2. By the rule of law, a general covenant directs the ſpecial uſes 
of a fine, and the ſpecial operation of theſe is by the general cove- 
nant, and according to the intent of the parties; and this is proved 
by 6 R. 2. Fitz. tit. Eſtoppel. Placito. 2. A feoffmment was to twa 


and their heirs by deed, and a fine to be levied ; which is [was le- 
vied] to them, and the heirs of one of them; this ſhall be to the heirs 


of both of them ; which caſe is put 2 Rep. 74. b. in the Ld. CRom- 
WELL'S CASE; where it is faid that the precedent feoffment ſhall 
rule and direct the ſubſequent fine, and preſerve the Joint eſtate in 
them of fee ſimple, againſt the expreſs limitation of the fine; and 
the fine ſhall be ruled, and directed according to the precedent agree- 
ment, and eſtate made by the parties. 3 Bulſ. 256. Mich. 14 Jac, 
in caſe of Havergill v. Hare. : | 


[ Sec (O. a) Andrews v. Blunt. ] 


(C. a) „bas Eflate ſhall paſs by the Declaration. 


I. A Fine was levied, and the indenture declared the uſe to be 

| to the wife of F. S. it was adjudged in C. B. to be an eſtate 
for life, and judgment affirmed in B. R. though it was not expreſſed 
to be for life. For per Doderidge J. though the fine be but as a 


an efarefor grant, yet an fate for life may paſs, Hill 16 Jac, B. R. Cro. J. 


life; for it 


is as aorant. 


525. Egerton's caſe, 


Jenk. 33a. pl. 65. 


(W. a) Enure 


Per Brown J. the poſſeſſion is tranſ- 


ure 
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(W. a) Enure how. Where the Lands lie in ſeve- 
| ral Vils. = 


I. A Pariſh may contain 10 vills, and if a fine be levied of lands Mod. 78. 8. 
in the pariſh, this carries whatſoever is in any of thole vills. 22 

If the conftablewick of the one goes over all the reſt, that is the ſu- green — 
periour or mother vill, and the lands which is in the other ſhall pafs Proud. 
per nomen of all the lands in that; and though it be found that A. 

was a tythingman, (decenarius,) which, prima facie, is the fame 

with a conſtable, and differed little in the execution of that office 
concerning keeping the peace; yet Hale faid, he was not the fame 

officer and it is found that the conſtables of A. have a ſuperinten- 

dency over B. and theretore it is but a hamlet of A. But if 

found that they had diſtinct conſtables, and could not interfere in 

their authority, it would be otherwiſe, Mich. 23 Car. 2. B. R. 


Vent. 170. Walden v. Ruſcarrit. i 


(X. a) Second Fines, How they ſhall enure. 


. JN aſſiſe; fine was levied to two femes and to the heirs of their 
bodies, and = the denor by fine ſur conuſance de droit come 
ceo, &c. in writ of warranty of charters, acknowledged the land to both 
and the heirs of the body of the one the remainder to the other in tail ; 
and both have iſſue and die, and the iſſue of the eldeſt claims by the 
fine, and brought aſſiſe of all againſt the baron of the youngeſt, who 
was tenant by the curteſy, and could not recover but only the moie- 
ty. And fo ſee that this fine is only as a confirmation, and ſhall 
not alter their eſtates. Br, Diſcontinuance de poſſeſſion, pl, 28, 
cites 8 Aſſ. 33. | 
2. A. levicd a fine to the uſe of himſelf for life, remainder to his 
wife for life remainder to his executors for 20 years, remainder in tail 


to B. his ſon, remainder over; afterwards A. levied another fine 


to the ſelf ſame uſes leaving out the eftate for years to the executors. A. 
died; reſolved that the remainder to the executors for 20 years, 
being in abeyance, was extin# by the ſecond fine. Mo. 745. Trin. 
42 Eliz. Remington v. Savage. 
3. A fine is acknowledged to A, and afterwards a ſecond is ac- 
knowledged to B. If the firſt is not recorded, the ſecond fine is 
good, But if the firſt had been recorded in court, in time conve- 
nient, viz. the next term, it had been good, and the firſt merely 
void. Cro, C. 284. Mich, 8 Car. B. R. in caſe of Burgaine v. 
Spurling. | | 
4. A. tenant in tail levied a fine to the uſe of B. for the life of B. Lutw. 781 
with warranty; and afterwards he levied another to the uſe of him- 1 
{elf and his heirs, with warranty; and afterwards bargained and fold I” 
the lands to C. and his heirs. Adjudged that the firſt fine thus le- 
vied by tenant in tail made a diſcontinuance, but it was only during 
| B b 4 SR 


Fine. 


the life of B. For it remains no longer a diſcontinuance, when the 


wrongful eſtate is gone by which it is cauſed; that the ſecond fine 


did not enlarge the diſcontinuance; becauſe the eſtate raiſed by the 


fine returned back to the cogniſor, and by conſequence, the war- 


[ 312 ] 


2 6 INE is levied recitino, that the canuſor held certain land o 
SS) 7 


I Salk. 244. Hill. 1 Anne, 


ranty annexed to it was extinguiſhed. 


B. R. Hunt v. Bourne. 


(V. a) By Grant and Render. Enure How. Con- 


/truction of ſuch. Fines. 


the conujfee by 5 marks, the conujor acknowledged and rendered 
5 mars rent to the conuſee aut of his land; this is taken to be a new 
rent, and not the ancient rent, nor ſhall it have relation to the re- 
cital. Br. Relation, pl. 33. cites 21 E. 4. 60. 

2. Feoftment by decd rendering 3 1. rent, with clauſe of diſtreſs, 
and covenant by tcoFor to make further aſſurance of the land; fe- 
offor lcvies fine to the feoffce, wio renders 3 l. rent, adjudged that 
he may avow for the firſt rent, notwithſtanding the fine, and that 
the render 1s not a grant of new rent, but contirmation of the old 


rent, and the old rent was preſerved by the intent of the fine. Mo. 


298. Trin. 32 Eliz. Sherrot v. Holloway. | 

3. Where there was a repugnancy between a third and a fourth 
render, the one limiting the remainder in fee to the conuſor, and 
the other limiting it to a ſtranger, it was reſolved, that what was 
contained in the third render, thall be of the ſame condition and 
quality in conjtrudtion, as a charter or other conveyance between party 
and party, and need not have ſuch preciſe form as a writ or a judg- 
ment. But a conuſance of a fine, and a grant and render ſhall have 


ſuch conſtruction as another conveyance between party and party 


S. C. cited 
1 Rep. 174- 
b N 


for it has words of grant and render, becauſe it is a conveyance of 


record. Trin. 34 Eliz. B. R. 5 Rep. 38. a. b. Tey's caſe. 


4. If A. tenant in tail, and F. S. a ſtranger, levy a fine to W. 
R. a ſtranger, who grants and renders ta J. S. for years rendering 
rent to I. R. and by the fame fine grants the reverſion to A. and 
hrs heirs; it is good; and though all be by one and the ſame fine at 
an inſtant, yet in judgment of law, the leaſe precedes the grant of the 
reverſion, as is held in 36 H. 8. Br. Fines 118. and ſo was it ad- 


judged upon a demurrer. 1 Rep. 76. b. cites M. 41 and 42 Eliz. 


2 Salk. 590. 


contra, 
Trio. 7 An- 
nz,B.R., 
Abbot v. 
Burton. 


C. B. Rot. 336. White v. White. : 

5. If baron and feme levies a fine to B. who renders again for 
life, the reverſion remains in the conuſor to his own uſe, Arg. 

ouldſb. 68. | 

6. Fine with grant and render is tantamount to a feoffment and 
refeoffment, and creates a new eſtate, Paſch. 2 W. & M. B. R. 
I Salk. 337. Price v. Langford. | | 


(V. a 2) Fine; 


e 
C 
E 


. 


le 


Fine. 


(V. a. 2) Fine. Enure. By IWay of Surrender. In 
2 what Caſes. 
1. A. and B. jointenants, A. fer liſe, and B. in fer, make leaſe to 
. S. for term of his /ife, and after J. S. ſurrenders by fine to A. 
i, ſeems to me that this is a ſurrender, and ſhall enure to both A. 
and B. as I think. Tamen qutre. Co. R. on Fines 5. 
2. But if J. S. had granted his eſtate by fine 1 A. it ſhall be a 


ſurrender in law for one moiety, and a grant of his eſtate for the other 


moiety, and B. cannot enter into any part with A. as I think, Co. 
R. on Fines 5. 


(Z. a) Enure. Where Conuſors, or one of them 
takes back no greater tale than befare. 


I. A Sold land to the huſband and wife, and the heirs of the 


* huſband ; afterwards the huſband and wife levied a fine to 
J. S. and J. N. to the uſe of huſband and wife during their lives, 


remainder to the huſband in tail ſpecial, remainder over. It was 
eld in the court of wards, that after the death of the huſband, the 


wife need not ſue out livery, becauſe the lands being originally pur- 


chaſed in the names of the huſband and wife, and then they joining in 


a fine whereby the wife had no greater or leſs eſtate, than ſhe had 
before, the eſtate to her by the fine was no conveyance for the ad- 
vancement of the wife within the meaning of the ſtatute of 32 H. 
8. Trin. 15 Jac. Ley 51. Menfield's caſe. 

5 See (B. b.) pl. 7. ] 


(A. b) Enure ; By Way of Exlinguiſbment. 


I, EOFFMENT was made by indenture rendering 31. rent, 

with a clauſe of diſtreſs ; and the feoffor covenants for further 
aſſurance of the land. The feoffor levies a fine to the feoffee, and 
renders 31. rent by the fine; adjudged, that the feoffor may avow for 
the firſt rent, notwithſtanding the fine, and that the render is not a 
grant of a new rent, but confirmation of the old rent, and the old 
rent was preſerved by the intent of the fine. Trin. 32 Eliz. Mo. 
298, Sherrot v. Holloway, 


2. A. tenant for life, B. and C. coparceners being reverſſoners in 
fee; A. and B. join in a leaſe to J. S. of the whole eſtate for 21 
years at 10/, rent per ann. to A. during her life, and after to B. 
Afterwards A. B. and C. all join in a fine to W. R. and W. S. to 

| | the 


b. 29. Hill. 4 and 5. P. 


31 
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the uſe of the huſband of B. The court inclined that A. 's eſtate for 


lite was not ſurrendered by joining in the fine, nor the rent ex- 
tinct. For every one granted what. he lawfully might, though it 


was urged that the reverſion, to which the rent was incident, was 


gone. Cro. E. 285. Trin. 34 Eliz. B. R. Farrar v. Johnſon. 


3. If tenant in tail makes /eaſe by indenture for 30 years, render- 


ing rent with recntry, and after, for further aſſurance, he demiſes the 
tand by fine for 3o years to liſſee, rendering the rent: this is no ſur- 
render of the firit leaſe, but a confirmation, and the leſſee ſhall hold 
ſubject to the rent and re-entry, though no uſe can renew by the 
fine being but demiſe for years. Arg. Mo. 384. Mich. 36 and 37 
Eliz. in Perrot's caſe. : | 

Nefolred 4. Fine levied by A. and B. to C. with render of the land to B. 


that the re- rendering 5 l. rent, with clauſe of diſtreſs to C. the conuſee, remainder 


verion and / the land to A. and his heirs; the limiting the remainder over by 


ent pticd, 7 
nr by OC. (to whom the rent was firſt reſerved upon the render of the land 


nne, and in tail) was extinguiſhment of the rent, and cannot go to the re- 
x mainder. Mo. 575. Paſch. 41 Eliz. White v. Geriſhe. 

1181 ? 
e a t fines, But if one by 4 makes a pift in tail rendering rent, remainder over in 
jee ; this being by deed, is a good refervation of the rent to the donor, and the remainder 
on's ſhall go to the ſtranger; but in a fine it is otherwiſe, and ſo is the courſe of fines, 
and adjudged acc. Cro. E. 727. S. C It mail be taken as a grant in tail, rendering rent, 
and after a grant of the revei ſiun. Ow. 126. S. C. u Rep. 76. S. C. and P. cited, and 174. 
b. S. C. and Þ. cited. | | 

The words were und t-nrementa preedieta remanebunt ty AH. It was adjudged a grant of the rever- 
ſion, and that the rent patſed. Ow. 129. White v. Geriſh. 
whom the word remainder limits the eſtate, and it paſſes the reverſion with the rent. 2 And. 


131. pl. 76. 


314 ] 5. If one makes a feoffinent on condition, and afterwards levies a 
fine to a ſtranger, his condition is gone. Cro, E. 665. per Coke 
Attorney General. | 
6. Fine to the uſe of himſelf for life,—remainder to his wife for 
life—remainder to his executors for 20 years, remainder over in tail, 
&c. after he levies anther fine to the very ſame uſes, only omitting 
the 20 years to his executors ; he dies and makes his wife executrix. 
It was reſolved per two Ch. J. that the remainder to the executors 


for 20 years, being in abeyance, was extinct by the fine. Mo. 745. 


Trin. 42 Eliz. Remington v. Savage. - 
7. A. ſeiſed of lands acknowledged a fatute to B. and afterwards 
levied a fine of the lands to the ute of himſelf for life, and after, 
as to part of them, to the uſe of J. S. in tail, and of the re/idue ts 
B. in fee, and died. This purchaſe, in this manner, is a ſufficient 
diſcharge of the ſtatute. Cro. E. 756. Paſch. 42 Eliz. C. B. Hum- 
pbrey v. Harneage. . 
8. If the party to whom the eſtate is limited, it in poſſeſſion, 
ſuch fine enures by way of extinguiſhment of right. Weſt's Symb. 
„ | | 
9. A. by indenture of uſes raiſes an eſtate in fee to B. who re- 
grants turbary to A. by another deed, and after levies a fine to car- 
. firm the . and uſes above declared; and it was ruled, that this 
fine touches nothing upon the grant to A. of the furbary to extin- 
guiſh it, or otherwiſc hurt it, Clayt. 42. Barton v. Colethirſt. 


1 


10. A. 


The rent paſſes to him, to 


Cone ( 
ſtatut 
alone 


- 
a fin 
fine 
that 


191. 


ſance de droit come ceo, &c. with warranty of him and his 


Fine. 

10. A. upon marriage, ſettles an annuity on his wife as a jointure, 
to be iſſuing out of I. and afterwards they both join in a fine 10 
mortgage pirt of the lands; but before the mortgage, the mortga- 
gee had notice of the annuity, and it was excepted in the mortgage; 
and it appeared that it was never intended to extinguiſh the annu- 
ity by the wife's joining, and decreed accordingly, and that ſhe 
be paid the arrears. Hill. 29 Car. 2. Fin. R. 277. Solly v. Whit- 
held. | | 

11. A. on marriage with B. gave a Lond for 6007, to a truſtee, = . 

and a warrant of attorney to confeſs judgment thereon defeaſanced for ay. S. 2 
payment of 300 1. to the wife if ſhe ſurvive the huſband; ſhe after- by name of 
wards joined with him in a conveyance by leaſe and releaſe and fine 8 alt e. 
of all his real eſtate. It was agreed that the leaſe and releaſe did 0” 
not extinguiſh her intereſt in the judgment, but the fine extinguiſhed 

all her right in the land, per Ld. Harcourt, Paſch. 1712. Ch. Prec. 

333. Goodrick v. Shotbolt. 


(A. b. 2) Enure; to make a Diſcantinuance. In 
| what Cales. 


1. 27 E. 1. fat. 1. cap. 1. enacts that neither parties to fines If mart in 
nor their heirs may plead in avatdance thereof, that before the leuying, d, _ Fee. 
. - * NM. 
and at the levying of the fame, and fince, the demandant or plaintiff, 2 * — 
cr their anceſtors were always ſerſed of the lands contained in the fine, fine, tur 
or of ſome parcel therecf. | 2 
4 | e droi 
come ces, &c. he in remainder may aver the continuance of poſſeſſion, notwithſtanding the fine and 
ſtatute, becauſe he is Huter th: party mr bis bir : and fo may a fame covert, where her hutband 
alone levies the fine, per Fairfax. Weſt's Symb. ſ. 191. cites 12 E. 4. 12. 


2. The iſſue in tail may aver continuance of poſſeſſion againſt 
a fine ſur conuſance de droit tantum, or fur render, but not againſt a 
fine ſur cognizance de droit come ceo que il ad de fon done; becauſe 
that fine is executed, and the other executory. Weſt's Symb. ſ. 
191. cites 12 E. 4. 15 and 19. 11 H. 4. 85. 5 
3. A. B. and C. coparceners of a manor; A. infeoffed F. S. of 
his part, to the uſe of himſelf for life, and after his deceaſe, to the 
uſe of his eldeſt ſon and heir apparent in fee. And after A. levied a 
fine de tertia parte 200 acrarum terre, 409 acrarum paſturæ, &c. 
(amounting to more acres than the whole manor contained ) fer conu- 
| his heirs, and [315 
retook by the ſame fine for his life only, and then died, and his fon entered. 
he queſtion was, if the third part of the ſaid acres be ſevered from 
the manor by this fine againſt the heir, or that againſt this fine, it 
ſhall be taken that he had a continual poſſeſſion and continuance of 
ſeiſin ante finem, tempore finis, & poſt finem, &c. in the tenement 
for term of life? It was held ſtrongly by Plowden, Bromley folli- 
citor, and Lovelace, that this averment by him in remainder, who 
was a tranger to the fine ſhould be received, quia negue pars finis nec 
partium heres, &c, But Dyer, Saunders, Manwood, Southcote, 
| | | Harper, 


Harper, and Catlin, held the law clear contrary, and that ſuch fine 
amounted to a feoffment of record, which makes diſcontinuance of 
the remainder or reverſion. D. 333. b. 334. a. pl. 30. Paſch. 16. 
Eliz. Anon. | | 

4. If a fine be levied to a tenant in tail, and he grants and renders 
the land to him and his heirs, and dies before execution, this is no diſ- 
continuance ; otherwiſe it is if it had been executed in the life of 
tenant in tail. Co. Litt. 333. b. | | 

5. A. tenant for life remainder in tail tz B,—B. levies a fine ts 
A. and to A. s h::ſband upon a conceſſit tenementa to the baron and 
feme fr the life of A. and dies after proclamations. Reſolved, that 
it was not any diſcontinuance or bar of the intail, but during the 
life of tenant for life; nor is it any bar or alteration of the entail 
after tiat eſtate determined. Cro. J. 40. Mich. 2 Jac. in court of 
wards. The Earl of Rutland's caſe. 

6. If tenant in tail accepts a fine with render to another for years; 


this ſhall bar him, becauſe it works a diſcontinuance, but otherwiſe 


where it is for life, per Hutton J. Winch. 123. 

7. The ftatute de donis ſays, that a fine ſhall be 1% jure nullus. 
The meaning is not, that it ſhall be abſolutely void; but only that 
it ſhall not be a fine to bar the iſſue; for it is a fine to make a diſ- 
continuance, &c. Arg. 10. Mod. 179. 


(B. b.) By Baron or Feme ſingly. 


Heſtard and Is 2 USB AND and wife tenants in ſpecial tail, Huſband aliens 


* by fine and deed intolled. If this bars the heir, is left a 
LT Hof. quzre ? NIo. 28. pl. 90. where, ſome hold that 32 H. 8. 28. pro- 
band levies yides only for the eſtate of the wife, and not of the heir, others the 


e. T. 3 El. Anon. 
proclama- 


tions, and dies- wife enters.—The iſſue in tail is barred.— But if the wife e after the death of 
Her buſband, and e the proclamations paſi, the iſſue is not bound by the fine. Le. 260. 18 Eliz. 
B. R. in caſe of Manning v. Andrews. — — Kelw. 205. b. pl. 7. contra.—2 13. b. contra. though 
the eſtite was in truſtees, —— He cannot claim as heir to both ; for by the father he is barred, 
Arg. Codb. 312. citcs 8. Rep. 72. | | 


She conti- 2. Huſband and wife donces in ſpecial tail. The huſband alone le- 
eig dies @ fine of the lands, It was held that if the proclamations 
may make be made in his life time, or before the wife, by her entry, had avoid- 
leaſe for 3 ed the fine, the iſſue ſhould be barred ; otherwiſe, if the huſband 
bre had died before the proclamations paſſed. 4 Le. 2. Trin. 8 Eliz. 


8 : 3 
. Manning v. Andrews. The heir is bound by the ſtatute 32 H. 


has nothing 8, of fines, which does not bind the wife. But quære what eſtate 
in ber fe, the wife ſhall have, when the ſon of their 2 bodies ſhall not inhe- 
En. © fo rit? And. 39. pl. 101. Anon, —Bend. 225. 8. C. Mich. 16 Eliz. 
40. cite: 9 * She is tenant in tail, but if ſhe make feoffment, her feof- 


12 fee ſhall not have it; for the feoffment of the baron had diſpoſed of 
ys caſe.— N f 
Aſter the in BECK's caſe, Cites 9 Rep. 139. Beaumont's caſe, | 
fine levied : 

by the baron, the feme is not tenant in tail, but is like to a tenant in tail after poſſibility of = 
| | | extin 


* 


* 


the fee ſimple, and took away the poſſibility of the wife. Litt. R. 29. 


fee; A. alone levied a fine to king 
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extinèt. Arg. 2 Roll. R. 427. in the ſærjcant's caſe.— The iſſue is totally and finally barred, 
ard ſo are the caſes, 18 Eliz. D. 351 & 269. and BEAUM OH“ s caſe; yet the entail remains to 
the wife in right, as to herſelf, and to all eſtates and remainders depending upon it; and to all 
the conſequences of benefit to herſelf, and to others by her, as long as ſhe lives, as amply as if the 
fine had not been levied. Hob. 257. in caſe of Duncomb v. Winzfield. Per Omnes |. 
The heir ſhall be barred ; for he cannot claim by the gift in tail; becauſe, when he makes convey- 
alice to himſelf, he muſt make himfelf heir as well to the father as to the mother; and this 
he is eſtopped to do by the fine ; and though the feme miglit have entered, this was by reaſon of 
the ſtatute, and not by force of the tail; and the: . "t given 51. - ſlatute does nt d.. end ty the har by 


le mother, but only the rig of the entail, which deſcends from; Loth. Dal. 50. pl. 16. Trin. 18 E liz. 


Kelw. 205. b. pl. 7. 5. P.. Mo. 28. pl. GO, S. P.. 351. b. pl. 24. Trin. 18 Eliz. Anon 


3. Feme was de viſee for 30 years of the occupation and profits of 
a term if the ſo long ſhould live a widow; and after her widowhood 
the remainder to B. his ſon. She enters, and the rever/zoner, by 
indenture, granted, Fc. the ſaid tenement 79 the ſeme and her heirs. 
The reverſioner and his feme levied a fine to the uſes aforeſaid, and 
afterwards the feme married. Reſolved that the wife of the rever- 
ſioner is concluded of her right of dower, by the declaration of the 
uſes of the fine by her huſband only, which was after levied by 
them jointly, becauſe 19 contradiction of the fem» appears, that ſhe 
did not agree to the uſes declared by the hulband by his indenture 
ſolely. Trin. 28 Eliz. C. B. Ow. 6. Haverington's caſe. 

4. Baron and feme exchanged the lands of the feme, which ex- 
change was exfcuted, and they levy a fine of the lands taken in 
exchange. Per Rhodes & Windham J. the feme, after the death of 
her baron, may enter into her own lands, notwithſtanding the fine; 


and judgment for the feme. Le. 285. pl. 386, Hill. 28 Eliz. C. B. 


Anon. 


5. Feme, without her huſband, levies 2 fine of her land as a feme 
ſole ; the ſame ſhall bind her after the coverture, if the huſband do 


not enter on the conuſee during the coverture, and interrupt the 


poſſeſſion gained by the fine. per Periam J. Le. 82. Paſch. 29 
Eliz. C. B. Zouch v. Bampfield. 

6. Baron tenant for life, remainder to the heirs of the body of the 
wife, by the baron to be begitten ; they have iflue a daughter; the 
wife dies; a fine by the baron only is no bar to the daughter. 
Yelv. 131. Trin. 6 ſac. B. R. Repps v. Bonham. 

7. A. and his wife were ſeiſed in 23 tail, remainder to A. in 

. 6. in fee, which eſtate came 
to B. in fee; A. having iſſue, died; his wife entered; B. confirm- 
ed the eſtate in the wife, habendum to her, and the heirs of the bo- 
dy of her and her huſband. And it was ruled that the confirmation 
wrought nothing, becauſe ſhe had as great an eſtate before; and alſo 
the [ues could not be made inheritable, which were before barred 
by their father's fine, and the eſtate tail, as againſt them, lawfully 
given to another. And it was further reſolved by way of admit- 
tance, that if the remainder in fee had nit been to A. himſelf, but to a 
ſtranger ; the entry of the wife had reſtored that remainder to the 
ſtranger, and had left nothing in the cogniſee, but a mere poſſibility ; 
ſo ſhe hath the tail not only for herſelt, but to the benefit, and ad- 
vantage of other eſtates, growing out of one root with his. And 
26 during the life of A. the entail had been barred, and all had 

een in the cognizec, and the wife had had nothing but a * 

— | ob, 


Hob. 257. cites 9 Rep. 140. Paſch. 10Jac. in the Court of Wards. 
Beaumond's caſe. | | 

8. If land be ſpecially entailed to A. and his wiſe, the remainder to 
B. in tail; the remainder to C. in fee; and A. the huſband levies a 
fine alone to D. in fee, and dies, Icaving iſſut, and the wife enters 
ſhe is in of her eſtate in tail, and her entry alto remits B. and C. to 


And therefore I am clear of opinion, that the wife in that caſe may 
fuffer a common recovery againit harſeli as tenant in tail, and vouch 
the common vouchee; and that ſhall bar the old remainders of E. 

[ 717 ] C. For ſhe cannot be ſaid to be in of other effate at all, much Jeſs 
to them. If the wife after ſuch common recovery paſſed againft 
her die, leaving iſſue by her hufband ; now D. is to have the land 
(as hath been ſaid) neither can the recovery had againſt her, hurt 
him; for as to him, ſbe Twas eins de autre eſlate, and therefore the 
value cannot come to him. And if the had come in as a vouchee, 
yet it could not have hurt D. For his eſtate and hers never ſtood 
together, nor had dependance the one upon tie other. And he 
had his eſtate divided from hers, and by contrary means; though 
both out of the root of the entail, per Hobart Ch. J. Mich. 16 
Jac, Hob. 259. in cafe of Duncombe v. Wingtield. 


(B. b. 2) Amendment of Fines and Common Reco- 
veries, and of Writs relating thereto. 


1. Scire facias upon a fine levied by king Ed. 2. reddendo eidem 
regi & heredibus ſuis 10 5. per annum tenendum de nobis & hæredi- 
bas naſtris, where it ſhould be of E. 2. quondam rege & heredibus. 
ſuis; and becauſe it was a writ judicial, therefore it was not abated, 


Br. Amendment, pl. 104. cites 39 E. 3. | 
Bu: where 2. Scire facias upon a fine, which was to him and his heirs male, 


bud was, and the mittimus was, ad preſecutianem J. T. conſanguinei & here 


en by fine ©, : MP | 
3 = without (maſcul',) and it was doubted, if it may be amended, Br, 


" uy gh 7 Amendment, pl. 48. cites ꝙ E. 4. 15. 

their bac, and certiorar: iſſued to remove the record out of the treaſury into the chancery, and 
now it came into C. B. by mittimus ; and tlie plaintiff brought ſcire facias upon it, as heir to the baron 
and fene of their bedirs; and in the nattrmucs, be md. himſelf heir to the bar un only; and in the ſcire facia; bes 
bd made bimſelf heir to the baron ond feme ; the opinion was that the ſcire facias ſhould abate ; for the 
fre warrants the mittimus, and the mittimus war rants the ſowe facias, and therefore they ought to agree, 
And per Vaviſor, Reade and Fineux it ſhall be amended, becauſe it is found:d upen record. Contra 
of ſcire facias, which is founded upin ſurmjc; note the diverſity, Br. Amendment, pl. 63. cites 
9 H. 7. 1. 8. : 


3. 23 Eliz. cap. 3. 10. enacts that none of the fines or rech- 


veries heretofore levied, paſſed, or ſuffered, which ſhall be exemplified 
under the great ſcal according to the form of this att, ſhall, after ſuch 
exemplification had, be in anywiſe ame | 

4. 27 Eliz. cap. q. F 10. enacts that no fines or recoveries 


heretefare levied, paſſed or ſuffered; which ſhall be exemplified under 


any judicial feal of any the fhires of Wales, or town or county 4 
| | Haverfor 


their ſeveral remainders, and hath put D. out of his whole eftate. 
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Haverford-Weſt, or under the ſeal of any of the counties palatine, 
ſhall after ſuch exemplifications had, be in any wiſe amended. 

5. The return of the writ of covenant was oft. purif. 31 H. 8. 
and in truth was 7n9ro/ſed trinit. ſequent. but was entered thus, 
viz. & poſt conceſſ. & r cordat. in craſtin. ſanctæ trin. anno 30 H. 8. 
where it ſhould be 32 H. 8. And upon this, writ of error was 
brought and pending the writ of error, by the reſolutions of Wray, 
Gawdy, Clench and Shute juſtices of B. R. ſedente curia, the re- 
cord was amended in his verbis; (et py/tea conceſſi crafting trinit. 


32.) 5 Rep. 44. cited as Mich. 27 & 28 Eliz. Kettle's caſe. 
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At the ſoot 
of the fine 
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Matten Was 
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t. A writ of error was brought, and this aligned for error. But it was amended by the court 


Eliz. C. B. Down's cate. 


6. In a formedon, the tenant pleaded a fine with proclamations ; 
the demandant replied, nul tiel record; and the truth of the caſe 
was, that the record of the fine, which remained with the chirographer, 
did warrant the plea; but that, which remained with the cuſtas bre- 
dium, did not warrant it; and both theſe records were ſhewed to 
the court. And Rhodes J. cited a precedent 26 Eliz. where, by 
the advice of all the juſtices of England, where ſuch records differ, 
the record, remaining with the cuſtos brevium, was amended and 
made according to the record remaining with the chirographer. 
Which Windham concefit. And afterwards, the faid precedent 
was ſhewed, in which were ſet down all the proceedings in the 
amending of it, and the names of all the juſtices, by whoſe direction 
the record was amended, particularly; and that the ſaid precedent 
was written, and the amendment of the ſaid record, entered, by the 
commandment and appointment of the ſaid juſtices in perpetuam 
rei memoriam. And the reaſon which induced the ſaid juſtices to 
make ſuch order, is there written; becauſe they took it, that the 
note, remaining with the chirsgrapher, eſt principale recordum. 3 Le. 


183. pl. 234. Mich. 29 Eliz. C. B. Anon. 


7. The records, before amendment, were in com. Suſſex ; but 
were amended and made Kanc. as the truth was. 5 Rep. 44. b. 
Cited as the caſe of Payn v. Covert. 


of ci e Ebor. wore made E. 5 Rep. 44. b. cites Mich. 33 & 


8. A. levied a fine to B. of the manor of D. and 1000 acres of 
land, &c. according to the uſual form of fines, which were valued at 
20 marks a year; ſo that the fine in the hamper was 11. 65. 8 d. 
and conſequently the fine pro licentia concordandi or poſt fine was 
40 5. in the whole, and yet the clerk entred the king's ſilver or 
poſt-ſine thus, B. dat deminæ reginæ 40 5. pro licentia concordandl, 
Sc. in placito conventionis of 1000 acres of land, c. and purſued all 
the other words, only that he omitted the manor, It was aſſigned 
for error, that the king's ſilver was not paid as well for the manor 
as for the tenements ; but becauſe it appeared, upon examination 
and view of all the parts of the fine, on a motion to the court of C. 
B. for amendment of this fine, that it was only the miſprifien of the 
c/ark that entered the king's ſilver, and that the ſaid ſum of 40s. in 

— | yerity 


according to the note of the fine, which was 30 J. 5 Rep. 44 b. cited as Mich. 38 & 39 


5 Rep. 44- 
a. cites Trin. 
26 El. 
Dowling's 
caſe.— 3 
Le. 106. 

1. 107. 
Trin. 26 
Eliz. B. 3 
Ragg v. 
Bowley. 
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verity was the fine, as well for the manor as for the reſidue; and 
always the value entered upon the back of the writ of covenant is 
the warrant for the entry of the king's filver ; and though the tranſ- 
cript of the fine was removed by writ of error; yet ſince the body 
of the record remained with them, they unanimouſly reſolved that 
the ſaid entry ſhall be amended, and ſhajl be made in the writ de 
conventione of the manor afereſaid, c. and of all the acres, &c. as it 
ought to be. And after, upon diminution alledged in the omiffion 
of the ſaid manor in the entry of the king's filver, the writ was di- 


rected to this purpoſe to the Ld. Anderſon, who, one day this term, 


moved all the juſtices of Serjeant's Inn in Fleet-ſtreet to know 


their opinions concerning the ſaid amendment in this cafe, pending 
the ſaid writ of error. And it was reſolved by Popham Ch. J. of 
Eng. Periam Ch. Bar. Clerk, Walmfley, Fenner, Owen and 
Ewyns, that the ſaid entry of the king's filver ſhould be amended ; 
and this pending the writ of error, 5 Rep. 43. b. 44. a. Mich, 
38 & 39 Eliz. Bohun's cafe. 

9. Alſo where the writ of covenant ſhould be tefte meipſo, the writ 
was dede meipſo, which was inſenſible and vitious ; and this was al- 
ſo amended by all their opinions. Mich. 38 & 39 Eliz. 5 Rep. 44. 
Bohun's caſe. | 1 

10. The certificate of the note of the judge, &c. was thus In 
precipe de duabus partibus rectoriæ, & duabus partibus tenement. 
by miſtake of the clerk who wrote the concord, the cognizance 

| was partem ultimam quam, &c. But the ſort of the fine, and the 
note in the hands of the chirographer, were right, viz. partes quas, 


ut illas quas, &c. and by theſe the certificate of the judge was 


amended, pending a writ of error which had been brought in B. R. 
upon which the plaintiff in error moved the court of C. B. that 
the fine ſhould be made in ſtatu quo, as it was before the amend- 
ment; but all the court denied the motion, and directed that the 


amendment ſhould ſtand, though made after the writ of error 


brought. 5 Rep. 44. cited as Hill. 38 Eliz. C. B. Morgan's | 


Cale. ZE | 

II. In the. writ of covenant, and the note and foot of the fine, 
the village was Calehur/t, but was amended by the court, and made 
Salehurſi according to the acknowledgment to the judge, which 
was right. 5 Rep. 44. b. cited as Wealch's caſe. 
8 12. In a writ of error to reverſe a fine the 4 Eliz. and aſſigned 
contra. Pl. for error, that the writ of covenant bore teſte 24 Apr. returnable 15 
z 1 Paſche, which in truth was 15 Apr. and ſo the return before the 
Bolero Teſte. Reſolved that it ſhall be amended. Trin. 41 Eliz. B. R. 
v. Futter. 5 Rep. 45. b. Gage's caſe. This was afterwards reverſed and 


ons 1 ang adjudged not amendable. Mo. 571. Gage v. Toper. 
trary to Coke's report of Gas caſe, it was not amended, but judgment reverſed. 6 Mod. 196. 


—]c nk. 253. pl. 53. 


13. A writ of entry ſur difleiſin en le poſt was of 15 acres of 
land, and one acre of meadow in Alphamſton and Lamarſh in the 


county of Eſſex; whereas by the feoffment produced, the faid acre 


of 


was b 
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next 
betw 
empli 
be an 
Clare 
227. 
Abne 
19, 


Writs, 
Ve 


Fine. 


of meadow lay in Great Henney. It was ordered to expunge La- 
marſh, and, in the place thereof, to inſert the name of the village of 
Great Henney, and that the prothonotary's clerk amend the entry, 
&c. Pig. of Recov. 228, 229. cites Mich. 6 Car. I. Skinner v. 
Land. N | 
14. The writ of covenant-in the certificate, is // fecerit eos ſecur. 
Sc. where it ouzht to be (vs.) But upon view of. the return of 
that writ certified from Cheſter, where the fine was levied, it was 
(vos ;) wherevpon it was awarded, that the roll ſhould be amended, 
and the fine was affir ned. Mich. 11 Car. B. R. Cro. C, 415, 
416. Done v. Smetneir & Leigh. ä | 
15. A fine, to make a tenant to the præcipe, was of twy meſſuages and 
one garden, but the recovery was of one meſſuage and ene garden. 
Ordered, upon affidavit, examination in court, and conſent of par- 


219. cites P. 34 Car. 2. 


ties, to be amended. Pig. of Recov. 222, 223, 224. Cites 13 Car. 
1. Drake v. Biddulph. 


16. Præcipe and concord were of tenements lying in the pariſh of 


Lanceſton in com' Cornwall; when in fact there is no ſucn pariſh 
vithin all the county of Cornwall, but ought to have been in the 
pariſh of Saint Stephens near Lancgſton; it was ordered by the 
court, that as well the præcipe and writ of covenant, as all en- 
tries and records of the ſaid fine in all offices, which it has paſſed 
through, be amended and rectified, by znjerting the words (dt. 
Stephens near) as by law it ought to be done. Pig. of Recov. 218, 
Tregeare v. Gennys. 

17. It was ordered, that the writ f covenant be amended, by in- 


ſerting theſe words, (and Nnoteſton) in the ſaid writ; and that all 


entries and proceſs made thereon, be amended by the ſaid writ ac- 
cording to the fame rule. Fig. of Recov. 220. cites Hill. 3 Anne. 
Courtenay v. Blake. Then he adds two preceding orders 
made to ſhew cauſe why the ſaid writ, and all the entries and pro- 
ceiles ſhould not be amended, and the ſaid words inſerted. Ibid. 
221, 22% | 


8. P. as to 
nſerting | 
the name of 
the village 

of Mater ſuill, 
upon oath 

of one of 

the conu- 
ſees, and 
conuſor 

made in 


court, and conſent of conuſor. Pig. of Recov. 232. Mich. 1650. 2 Car. 2. Parker and Jolly 


V. Cotton & U. 


18. Ordered that the words {Clarendon and Clarendon park ) 


| Which were mentioned in a deed produced in court, declaring the 


uſe of a fine and recovery levied and ſuffered of tenements in Laver- 
itock, Pitton, Purton, &c. in the county of Wilts, be, by the cur- 
litor of the ſaid county, inſerted in the writs. of covenant and entry, 
next after the word Purton; and alſo that all parts of the ſaid fine, 
between the parties thereto, and the recovery aforeſaid, and the ex- 
emplification thereof, and the writs of ſeiſin between the ſaid parties, 
be amended on record in the fame aforeſaid words, (Clarendon & 
Clarendon park) in all places neceſſary. Pig. of Recov. 225, 226, 
227. Hill. 5 Annæ, Abney v. Ld. Clarendon. & Heck v. 
Abney & al. 


19. Fines were levied of lands in the iſland of Antegoa, and error 
was brought to reverſe the ſame, the lands being mentioned in the 
writs, &c. thus, in inſula de Antegaa in America, in partibus tronſ- 


Vor. XIII. 


e | 


marinus, 


S. P. as to 
the word 
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church) in a 
recovery. 
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cov. 2 30, 
231. cites 
13 Car. Is 
Viglit- 
wick & al. 
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Meſt'; 
Symd. ſ. 
147. 


Cro. E. 216. 


Hill. 33 
Eliz. B 

Harvy v. 
Themas. 


Fine. 


marinis, Viz. in paroc hia ſanciæ Marie Iſlington in com. Midd. and 
the ſame was ordered to be amended by ſtriking out the words (in 
America in partibus tranſmarinis.) And articles of agreement be- 


tween the parties to the fines being read, which were to convey and 


aſſure lands in the iſland of Antegoa; the court ſaid, that the repug- 


nancy inſerted merely through want of ſkill, and which would vi- 


tiate the fines, muſt be rejected, and the fines made eftectual, viz, 
in common form ; but that, if then they ſhould be inſufficient, ad- 
vantage may be taken thereof. Barnes's Notes of Caſes in C. B. 143. 


Paſch. 8 Geo. 2. Forſter v. Pollington, & Foriter v. Brooke. 


(B. b. 3) Warranties in Fines, How they may be. 


1. A fine was levied by the baron and feme, who acknowledged 
the tenements to be the right, &c. and releaſed, and quit-claimed 
from them and the heirs of the feme, and bound the heirs of the feme 
to warranty, without a word of the baron. Br. Fines, pl. 19. cites 


. | 
2. If divers join in a fine, it is ſaid the warranty muſt be by them, 


and the heirs of one of them, who is the owner of the land. Yet 


if there are divers conuſors, they may warrant ſeverally, and either 
generally or ſpecially; for * warranties are ſometimes general, that 
is, againſt all men, ſometimes again/? all except a ſiugle certain per- 
ſon, ſometimes againſt certain perſons only ; ſometimes againſt every 
conufor and his heirs ſeverally, ſometimes againſt cne of the conuſors 
and his heirs only, ſometimes of all except a certain part; and ſome- 
times of a part only certainly expreſſed. Manb. of Fines, . cites 
44 E. 3. (but there is no page, plea or term mentioned.) 


(C. b) By Baron and Feme. 


I, BARON makes gift in tail of his wife's land, and aſter 

they jein in a fine of the reverſion; this bars the wife of all. 

But it they had granted the rent only by fine, then the wite might 

have entred after the death of her baron, per Cari], as Brown and 
Walmſley J. vouch it. Mo. 91. pl. 224. Trin. 10 Eliz. Anon. 

2. Baron and feme are ſeiſed of land in jure uxoris ; baron alone 

ſells the land by indenture in his name alonc, or without deed in- 


dented, and afterwards barn and feme levy a fine to the vendee. 


This ſhall be to the uſe of the vendee. For her agreement by the 
fine ſhall be intended, unleſs ſomething be to the contrary. Agreed 


per omnes. And. 164. Mich, 29 & 3o Eliz. in caſe of Colgate v. | 


Blith. al. Kenn's cafe. 
3. Baron ſeiſed of land in right of the wife, makes a le to A. 
for 21 years, and after he and his wife levy a fine fur con. de droit 


R. come ceo, &c. to C. and his heirs ; the baron dies; the leaſe is de- 


termined dy his death, and the canmſee ſhall avoid it ; for the e. 
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Fine. 
joined but for conformity and neceſlity, 2 Rep. 77. b. cited in 
Cromwell's caſe, as the cate of Harvy v. Thomas. 

4. A baron and teme in fats, & non de jure, levy a fine of the 
wife's land, it ſhall bind the feme and her heirs. Mo. 477. Mich. 
39 & 40 Eliz. in the cafe of Prat v. Phanner. 

5. Baron and feme ſciſed of land to them and the heirs of the ba- Co- 0 
ron. They bargain and ſell by deed in fee, in which is a proviſo, by hs 
that if either of them pay 100/. then they to rehave as in their name of 
former eſtate; and that this indenture, and all other fines, &c. ſhould Wir- 
be to the uſe of the baron and his heirs, omitting the feme. And laſtly K 
it is agreed, that all * fines and atiurances to be made between the ſaith that 
parties within, &c. ſhould be to the uſes, intents, &c, and agreements the 5 
before herein expreſ/ed, and to no other fc, Sc. The deed was not . ee 
inrolled ; a fine was levied within the time; the baron dies; the ed after the 
feme pays the 400 J. Reſolved ſhe ſhall have her eſtate for life. = _ 
Hill, 42 Eliz. B. R. Cro. E. 744. Southcot v. Manory. N 
Mo. 680. S. C. Wilmott v. Knowles. 


=... *[321] 
6. If baron and feme join in a fine ſur conceſſit with warranty, Mod. 66. 
and the baron dies; covenant on the warranty lies againſt the feme, 8. Gal 


; P. admitted 
Lev. 301. Mich. 22 Car. 2. Wootton v. Hale. per the 
counſel of the defendant, who then excepted to the pleadings, 


— Saund - 150. S. C. 
7. Feme tenant for liſe, remamder to her firſt ſon in tail; ſhe 
and her baron (betore any ſon born) accept a fine of the fee. The 
contingent remainder is deſiroyed, and not preſerved by the poſ- 
ſibility of ſurviving the baron and ſo waving the eſtate taken by the 
fine. 2 Lev. 39. Hill. 23 and 24 Car. 2. B. R. Puretoy v. 
Rogers. | | 
. Feme tenant in tail, remainder to her ſiſters in fee, The te- Mod. 221, 
nant in tail and her huſband levy a fine to the uſe of huſband and > C. 
wife, and the heirs of the body of the wife, remainder to the huſ- 
band in fee, with warranty againſt? them and the heirs of the ' 
wife, Feme dies without iſſue, The ſiſters are barred by the 
warranty. And the huſband by taking back as great an citate as 
he warrants, deſtroys the warranty. Cart. 243. Mich. 25 Car. 2. 
C. B. Fowle v. Double. | | 5 
9. An annuity was made payable out of lands for the feinture of 
the wite, afterwards baron and feme join in a fine to B. to 
whom A. after the marriage, had mortgaged part of thoſe lands 
B. had notice of the annuity before his mortgage, and it was excepted 
1 the mortgage. Decreed that her joining in the fine was no ex- 
tin2urſhment of her annuity. Hill. 29 Car. 2. Fin. R. 277. Solly 
v. Whitneld. 
10. Hutband and wife covenant to levy a fine of the wife's land Affirmed 
t the uſe 4 the heirs of the body of the huſband on the wife begotten. p, 1 


+ 320 


the money at the day and re-entered. 


: 2 roc. Parl. 
Here can be no eſtate to the huſband for life by implication; becauſe Caies, 104» 


the eſtate was the wife's to which he was a ſtranger, ſo it is merely 
void; for taking it as a remainder there is no precedent eſtate of 
freehalq to ſupport it; and taking it as a ſpringing uſe, then it is a 

Ce z ſpringing 


321 


[ 322 ] 


Fine, 
ſpringing executery uſe to ariſc after a dying without iſſue, which the 
law will not expect; ſo that it is either way void, and it muſt be one 
of theſe; per Cur. Hill. 3 W. & M. B. R. 2 Salk. 675. Davis 
v. Speed, 


(D. b) By Other Perſon of the Lands of a Feme 


Covert, either in Poſſeſſion, Remainder, &c. 
1. A Tenant for term of life, remainder in fee to feme covert, The 
tenant for life levies a fine. Ihe baren dies, and feme takes 
other baron; and tenant dies. 5 years pais, The ſecond baron 
dies. The feme ſhall be barred. D. 72. b. pl. 3. Marg. 43 Eliz. 
Whetſtone v. Wentworth, | | 


[D. b. 2) Proclamations. Made at what Time. 
After the Death of the Parties. 


1. The writ of covenant, and ded. pot. with the concord, was 
certified, and the &:ng's /ilver entred, the fame term that the fine was 
acknowledged; but the fine was nit engreofſed, but remained in the 
Chirograp) aſfice; and now the conuſee being dead, his heir moved 
to have the fine ingroſſed with proclamations ; and becaule a for- 
medon is pending now for part of the land, curia avilarc vult; & 
poſtea, viz. Michaelmas term, it was held per Cur. that the fine 
ſhould be ingrofled, but that the proclamations ſhould not be entered 
nor engroſſed ; becaulz the parties to the fine are dead, to whom by 
the ſtatute of 4 H. 7. election is given to have the fine with pro- 
clamations, or without. And no party is here to make election. 
D. 254. pl. 104. Trin. 8 Eliz, Compton's caſe. 

2. In formedon. The tenant pleads a fine with proclamations in 
bar, ty one Richard, the demandart's anceſtor. Ihe plaintiff re- 
plies, that Richard entered upon his father, being tenant in tail, aud 
levied the fine; and before the proclamation pailed, the Jather re- eu- 
tred, and died, &c. And hy the whole court it was held to be a 
good replication, and the bar well avoided. For when the father 


te- entered before all the proclamations paſted 3 the hne thereby is 


avoided to all purpoſes, as well to himſelf, as to tne fon who levied 
it: but if the proclamatious had incurred before his entry, although 
he had re-entered within the five years, and died, yet it ſhould have 
bound the ſon and his heirs for ever. Cro. E. 361, 362. Mich. 36 
& 37 Eliz. C. B. Archer v. Green. | 


3. A. tenant for life of certain land, the remainder to B. in tail, 


the rever/ion to B. and his heirs expectant. B. levied a fine to C. 
and D. and to the heirs of C. to the uſe of them and their heirs, and 
had iſſuc and died before all the proclamations were paſſed, the i//ue in 
tail then being beyond ſea; the proclamations are made, and after the 
iſſue in tail returned, and immediattly made claim upon the land to 


the remainder in tail; if in this caſe the eſtate tail was barred or 
| not, 


3 ep. 
Id. Sti 


the 
one 
VIS 


ne 


not, was the queſtion. It was reſolved by all the juſtices and ba- 
rons of the exchequer, nullo contradicente, that tnough by the death 
of tenant in tail a right of eſtate tail deſcended to the iſſue, inaſmuch 
as he died before all the proclamations were paſſed; yet when the 
proclamations paſſed without any claim made by the 1tlue in tail 
upon the land, this right that deſcended to him is barred by the 
ſtatutes of 4 H. 7. and 32 Hen. 8. For though the fine without 
proclamations, nor the proclamations without the fine, cannot bar an 
eſtate tail; and though after the fine levied, and before all the pro- 
clamations patled, a right is defeended to the iſſue in tail per formam 
dmi, which is paramount the fize; and though there is no fine with 
proclamations levied after the death of the tenant in tail to bar this 
right, ſo deſcended to the iſſue in tail; yet inaſmuch as it is provided 
by the ſtat. of 32 H. 8. That al! fines levied with proclamations of 
any lands, Sc. entailed to the perſon, ſo levying the ſame, or te any of 
his anceſtors in poſſeſſion, reverſion, remainder, or in ie, ball be im— 
medtately after the fine levies, inor-/[oll, and proclamations made, ad- [ 323 [ 
judged a ſufficient bar again/? the [11d fn and their heirs, claiming 9 
the ſame only by force of any ſuch entail; and the iffue in tail, in this 
caſe, claimed as heir by force of the ſai] eitate tail; therefore by the 
expreſs letter of the ſaid act, he is barred; and with this agrees the 


judgment in SMITH and ODTAPLETON'S caſe, Pl. C. fo. 430. 3 


Rep. 84. a. 86. b. 87. a. Paſch. 44 Lliz. caſe of Fines. 


(E. b) With Proc/amations, And how to be read 
and proclaimed. And the Effect thereof. 


I. 1 K. 3. c. 7. N I. enacts that a fine hall be openly read and gut ſes 


proclaimed the ſanie term, and three terms «ft i, at four ſeveral days. Pl. 6. 


* 5 7 
county where the land l 
* 4 * * * © 2 * + / / . _—_— - 5 «pb 3 — 
§ 2. A tranſci ip? ſhail . ent to the Jufiices *f peace. 
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2. If proclamations be before the inrroſjment, it is void, and not - vid. 


A tranſcript of the fine ſhall be ſont to the juſtices of affiſe of the 
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granted by the * 4 H. 7. 24. as I think. Denſh. R. upon the ſaid ſect. 2. of 


ſtatute. | that ſtatute 
| | a and the 


notes thereon at (W. 4). 


3. 1 Ma. ff. 2. cap. 7. & 1. Strengthens fines when proclamations It has 
are net made, Ic. by reaſon of adjornment ot the term. been re- 
| | * ä ſolved, that 
this act extends, where .but p.7t of 4 t-rm 15 adorned. For it is a favourable law, and to be taken 
dy equity, 2 Inſt. 319 D. 186. pl. 63, Mich. 2 & 3 Eliz. 


4. Nothing can diſturb the operation of the proclamations, but If the ers- 


the re- continuance of the tail by judgment in a formedon, entry, 
> 7 be 7 er 


claim or remitter, as the caſe requires, Vid, Pl. C. Smith v. % 5.6%; 
Stapleton. | | | dul, the 


| : 5 ; f entry or 
claim of the iſſue in tail, prior to the proclamations, will not render the fine ineffectual. Vid. 
3 Rep. 60. b. 61. in caſe of fines, cites Purſlow's caſe. And vid. Poph. 65, 66. cites 23 L 
Id. Sturton's caſe. ; | 
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_ Fine, 


5. Fine to bar an entail muſt be alledged to be with proclama- 
tions, otherwiſe it will be intended to be without proclamations ; 
and fo the bargainee will only have an eſtate for the life of the te- 
nant in tail, becauſe it is no diſcontinuance. Mo. 220. Mich. 27 
& 28 Eliz. Owen's cafe. | 

6. 31 Eliz. 2. enacts that all fines with proclamations to be levied 

in the Commin Pleas, ſhall be proclatmed 4 times only, viz. once in 
the term in which it is ingraſſed, and once in every of the 3 terms 
helden next after the ſame ind raſſing; and every fine ſo proclaimed 
ſhall be of force as if the ſame had been 16 times proclaimed according 
to the flatutes heretofore made. | | 

7. If the conuſce dies, the heir has election to have the fine with 

proclamations, as well as the anceſtor. For it is for his benefit, 
and the ſtatute docs not reſtrain it. And the reaſon of 8 Eliz. 254. 
why the proclamations there made were flayed after the conuſee's 
death was, becauſe a formedon was depending, and that was only in 
the diſcretion of the court. Cro. E. 693. Mich. 41 & 42 Eliz. 
B. R. Watkehkteld v. Hodgeſon. | 

8. The proclamations de net make the eftate, but enure to the 
eſtate made by the fine, and make the bar according to the eſtate; 


which paſſed before by the fine, Poph. 63. in caſe of Harry v. 


The pro- 
clama ions 
fer 22 o 40 


di ting u. p, 


tha: 4 F arcy, 
fine accerd- | 
ing to toe fat. 4 H. 7. For though the iſſue having notice by the prociamations brings his formed:s 


accot dingiy, yet it ſhail not avail lim. 3 Rep. 91. Patch. 44 Eliz. in the cafe of fines. 


9. Where a fine and 5 vears paſt are urged to bar a right, &c. 


by non-claim within the ſtatutes, he muſt few the proclamations 


[ 224 ] under ſcul; and the chirographers mentioning that it is a fine with 
1 proclamations, as is uſual, will not ſerve. Clayt. 51. 13 Car. Al- 
len's caſe. | 


10. A fine with proclamatien when given in evidence, ought to 


have the proclamations 7:457/ed on it; and it is not enough to ſay 
that it is ſecundum formam itatuti. Held on a trial per Scroggs 
Ch. J. 2 Show. 126. pl. 105. Trin. 32 Car. 2. B. R. Anon. 


(E. b. 2) Rever/z/. What muſt be done in Order 
to reverſe Fines. . Scire ſacias againſt Terte- 
nants, &c. | eos 


1. In ſcire facias, I. acknowledged the manar of Dale to be the 
right of R. by force of which acknowledgment R. granted and 
rendered again to the ſaid M. and his heirs ; and after W. died, and 
F. his ſon and Heir brought ſcire facias to execute the fine; per Fencot, 
hne ſur conuſance de droit, is to be executed by ſcire facias ; for 
ſuch fine is executory. Contra elſewhere of a tine ſur conuſance 
de droit come ceo, &c. nevertheleſs it ſeems in the caſe above, that 
the conuſce or his heir may enter, as upon a recovery. Br, Sci. fa. 
pl. 199. cites 38 E. 3. 17. | 

2. Scire facias to execute a fine, it ſeemed by the argument of 
the caſe, that where a fine is levied to the baron and feme in tail, the 
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| 5 
remainder to I. And the barm died without iſſue, and the feme 


ma- 
ns; leaſed her eſtate to 1/7, and he died; his heir ſhall not have a ſcire 
te- facias, for it was ſirendered to his father, and ſo he is ſeiſed by force 
27 of the fine. Br. Sci. fa. pl. 38. cites 45 E. 3. 18. | ; 
3. Scire facias upon a fine, the defendant ſaid that he had — 
3 nothing but for term of years of the leaſe of J. N. and that he is 21. ces 
ce in not pernour ; and fo lee if he be tenant of the franktenement or S. C.—— 
2r ms pernour, the writ lies againft him. Br. Brief, pl. 434. cites 8 H. 3 
imed 6. 32. | : cies $0. 
ding 4. Coke demanded the opinion of the court in this caſe, M. , Le. 273. 
being tenant in tail, had iſſue two ſons R. and F. and dies. R. levies S. C. 
with two fines of the land and dies without iſſue. J. brings two writs of 
1efit, error upon theſe fines ; the defendant, to the firſt fine pleads the ſe- 
254. cond fine not reverſed; and to the ſecond he pleads the firſt not re- 
ſee's verſed ; the queſtion was, what is to be done? Curia, You may re- 
ly in ply, that the ſaid fine pleaded in bar is alſo erroneous, and ſo aid 
Eliz. yourſelf. 7 H. 4. 39. Cro. E. 151. Mich. 31 & 32 Eliz. B. R. 
Xlolton's caſe. = 
the 5. Fine by tenant in tail was reverſed by writ of deceit. The 
tate; i/Jue in tail is remitted, and ſhall avoid all eſtates made by him; for 
ry v. the fine is void between the parties. But the tenant in tail, after 
that fine levied, and before it was reverſed, had made a leaſe for years, 
the remainder over for life. And whether the iſſue might enter 
e to avoid thoſe eſtates, was the queſtion? and it was held, that 
| he could not, without a ſcire facias ſued againſt him, who had 
. the freehold; for he, who is to defeat a record, is always to 
ations | commence his ſuit againſt him, who is privy to the record; but 
with | When he hath reverſed it againſt him he ought always to have a ſci, 
Al- fa. againſt him who is tertenant; for it may be, he hath ſome matter 
| to bar him of execution; and otherwiſe he ſhall not be bound, un- 
ht to leſs he be made privy by a ſci. fa. or that 2 nihils be returned, Cro. 
to ſay E. 471, 472. Paſch. 38 Eliz. B. R. Cary v. Dancy. 
roggs 6. A. & B. his wife, the wife being then within age, levied a fine 
10N, of the lands of the wife, and a præcipe quod reddat was brought 
againſt the conuſee, who vouched the huſband and the wife, and they 
| appeared in perſon, and vouched over the common vouchee, who ap- 
rder peared, and after made default, whereby a recovery was had; and 
ries now the ſaid wife and her 24 huſband brought a writ. of er- 
; ror to reverſe the fine, and another writ of error to reverſe the 
recovery, by reaſon of the nonage of the woman; and the court 
was of opinion to reverſe the fine, but they would adviſe upon 
he the the recovery, for that the ſaid A.] and his wife appeared in per- 
d and ſon and vouched over; and fo the recovery was had againſt them by 
4, and their appearance, and not by default, and ſo it ſeemeth no error; [ 325 ] 
encot, and to prove that, Gawdy cited 1 & 2 Mar. D. 104. and 6 H. 
3; for WM 8.61. Saver Default 50. Alſo, as this caſe is, it ſeems, that 
uſance by general entry into warranty, the error upon the ſine is gone; 
2 that but upon examination, it was found that the recovery was be- 
Ci, fa. fore the fine; for the recovery was quindena trin. and the fine 


was tres trin. and ſo the recovery doth not give away the error 
ent of in the fine. Goldſb. 181, pl. 116. Sir Henry Jones's caſe. 
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par in 5. It was agreed by the counſcl at bar, and Coke Ch. J. that 
gar! iea je; 6 | . £ : | 
for 66 „ of error muſt be brought againſt a party or privy to reverſe a 
and after- fine, and not againſt the tertenant. Roll. R. 37. 


wards .eviid 8. But in a writ of attaint or diſceit, the writ ſhall be againſt the 


e jm 25/7. tertenant ; and the court was of the ſame opinion as to the firſt 


R. and WW. S. . l x ; 
ſur conu- part of the divertity; but Coke only ſpoke to the ſecond part. 
ſans de droit Roll Rep. 37+ Trin. 12 Jac. B. R. Benheld v. Bartholemewv. - 

come ceo, &c. | 

with a render te bim and li, beirs in fee; and upon a . | 
Lands to be ancien; dm. ſu, the d f nt made di faulty, for which the fine was avoided, and now 
the iſſue in tail entred upon the Je for years, and he brought an ei tiene iin, and it was 
Found that the land was frunt- fee; and: al the queition was, if the revertal of the fine by writ 
of diſceit, without ſuing forth a ſcire facias againſt tertern.int, ſhould bind him, or ſhould be 
void only againſt the conuſee, and not againſt the leſſre? Kingtmill conceived the ſcire facias 
brought againſt the parties only is good enough, for they were prizes 27 the dij--1t, and not 
tertenants ; it was adjourned. 3 Le. 120. Trin. 27. Elz. Lee and Loveday's catc. — 


* * _ * - 7 * 
factias aun th. CONU} , jFUPP ing 4 
i - * 


Le. 290. $. C. 


9. The court will not reverſe a fine without a ſcire facias re- | 


turned againſt the t-rtenants ;, for the conu/ees are but nominal her- 

ſons; and though it was otherwiſe in the precedent in Co. Ent. and 
Hern's Plead. 375. and the law perhaps does not ſtrictly require it, 
yet the courſe of the court does; per Cur. 1 Salt. 339. Hill. 6 W. 
3. B. R. Anon. 


(E. b. 3) Avoided or Reverſed, &c. for Fraud ; 


and Pleadings. 


1. Colluſion may be averred contrary to a fine, Br. Fines, pl. 

115. cites 27 Aſſ. 53. and Trin. 33 H. 8. | 

S. F. Br. 2. If there be two R. D. 's of one name, and the one /-vy a fine 
Fines, pl. of the land of the other, the other may avoid the fine by pleading, 


11. per e a | 
Danby, but that there are two of one name, and the ather R. D. leuied the fine, 


he faid i: and not he. Weſt's Symb. ſ. 191. : 
was other- 


wile, if there was only cne of that name, and a ſirange- ackrowirds d the fine in 15 name cf R. D. 
But Brook ſays, that it ſeems to him all one; for in pleading he tall ſay thar there are two, 
viz. R. D. of S. and R. D. of P. and that R. D. of S. is and was owner of the land, and 
R. D. of P. acknowledged the fine, abſque hoc, that R. D. of S. acknowledged It ; fo no— 
thing is in iſſue, but if K. D. of S. acknowledged it. Br. Fines, pl. 11. cite 34 I. 6. 19. 
0. R. on Fines 9. S. C. — f.. Fines, pl. 54. cites 19 H. ö. 44.— Br. Dicer, pl. 17. 
cites S. C. | | 


If a man 3. And in like manner, if any flranger levy a fine in the name 
8 „ of another, that is owner of the land, 34 H. 6. 19. Contra held 
n 19 H. 6. 44. becauſe it is a matter of record ; therefore, he hath no 


n my nam, a gg - 
and lam other remedy in ſuch caſe, but an aclion of diſccit. Weſt's Symb. 
ouſt-d by {. 191. ä 


the c mc ©, 


I ſhal! have an action age iuſt him ; and if he pleads the fine, I ſhall ſay, that it was another of the 


fame n nue who lud the fin, abſpur loc, that Il. v¹ the fine or was party or ever appeared, per Little- 
ten, wh.ch Danby Ch. J. azrecd ; becauſe the party cannot reverſe it by action of diſceit. Br. 
Confetle aud Avoid, pl. 30. Cites 5 E. 4. 40. | 
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4. A. levics a fine in the name of B. B. being beyond ſea; and The perſon 
ſentence was given that the fine ſhould be void. Noy. 99. in the was fined 
Star Chamber, Gillibrand v. Hubbard. | and impri- 


| f ſoned, and 
wac.t entered on the roll. Cro. E. 531. S. C. by name of Hubert's caſe. Mo. 639. Mich. 38 & 
39 Eliz. in the Star Chamber, S. C. 12 Rep 123. cites S. C. but ſays, that patt of the ſen- 
tence was, that it defendant did not eee the land 19 the pluntiff, he ſhould forfeit 2 greater fine 
to the cen. But that there was no ſentence to draw the fine off the file, nor damages awarded 
to the plaintiff. — A reconvey2nce was decreed. Roll. R. 115. cites S. C. 


5. A, leaſed to B. for years, land in D. rendring rent ; B. has [ 326 ] 
other lands of inheritance in D.— B. leaſes to C. for life the ſaid lands 44 Elis 
leaſed to him fir years; and afterwards B. levies a fine with procla- Rep. 9 
mations F all the ſaid lands which were his inheritance, and of thoſe Fermor's 
which were leaſed to him ſor years; (the number of acres in the TH 
fine amounted to the whole) B. paid his rent yearly to A. during the there were 
years; the ſaid fine was levied of all the ſaid lands with proclama- many noto- 
tions; and 5 years paſſed ; A. ſhall not be barred in this caſe, for un- 
there is apparent covin in levying this fine; by all the judges of 9 kb 
England. Jenk. 253. pl. 45. Fermor's 


caſe u nich 
Co. in his report of it lays much weight upon; yet it does not thence follow, that the law 
15 not the fame where there are not ſuch evidences of fraud. In other books where that caſe is 
reported, the reſvylution does not ſeem to go ſo much upon the particulars of the fraud; it :$ 
fraud apparent in the leſſee. Vent. 241, 242. Hill. 24 & 25 Car. 2. B. R. in caſe of Whaley 
v. Tancred. | ; 


6. If a fine be levied to ſecret ſes. to decerve a purchaſor, an aver- 
ment of fraud may be taken againſt it by the ſtat. 27 Elix. 4. 3 
Rep. 80. Hill. 44 Eliz. in Chancery, in Fermor's caſe. 

7. So if a ſine be levied upon uſurious contract, it may be avoided 
by averment by the ſtat. of 13 Elix. 8. 3 Rep. 80. in Fermor's ce. 

8. By 71 ac. 1.26. § 2. i is felony without benefit of clergy, 
4% acknowledge, or procure to be acknowledged any fine, recovery, &c. 
in the name «of any perſon, nat privy, or conſenting thereunto. 


(F. b. 4) Avoided or Reverſed for Error; for what 
Errors in General ; and at what Time. 


1. A fine was levied ti the baron and B. his wife, where her A fine is 
name was MH. it was ſaid by Bereford, that nothing paſſed to her; 2 by 
but per Scroope, ſhe may conclude the heir of the baron, who took mh 
by the fine with her to ſay, that ſhe had other name than B. Br, for C. 
Feoffment, pl. 20. cites 1 Aſſ. 11. _ F _ 
S, 8 Eſtoppel, pl. 113. cites S. C. — gr. Grants, pl. 63. cites S. C. Weſt's Symb, f. 1 5s 
cites S. C. 


2. A fine was levied by A. and B. his wife, where the name of the 
wife was MH. yet this ſhall bind her by eſtoppel, and the tenant may 
plead, that ſhe, by the name of B. levied the fine. Br. Fines, pl. 
117. Cites tempore H. 8. 

3. It was reſolved that the conuſor ſhall not aſſign etror, in the 
grant and render, by which himſelf takes eſtate, no more than the 

X | conuſee 


3 * Wal * ; * 


* . — PIES. 
2 + wr Eb . 


conuſee ſhall in the conuſance; for this i is to defeat the eſtate, which 
by the fine is given to himſelf; neither ſhall the recoveror bring a 
writ of error to defeat the record, in which himſelf was recoveror ; 
for the J udgment in the writ of error ic te be re/tored ta all that he 
4% by the fine or judgment; aud nit to avoid and loje that which 


be had gained by the fine or judgment, 7 E. 3. 25. b. a man ſhall not 


reverſe judgment for error, if he cannot ſhew that the error is in 
his difadvantage, 8 H. 5. 2. b. and F. N. B. 21. accordingly ; and 
after the fine was affirmed. 5 Rep. 39. b. Irin. 34 Eliz. B. R. 
Tey's caſe. 

4. In the conuſance of a fine fal % Latin, or incongruity, will not 
hurt the fine; as where a fine is levied de maneriis (in the plural 
number) of B. and H. where (in truth) B. and H. are only one 
manor. 9 Rep. 48. a. Coke's notes there, Trin. 8. Jac, in the E. of 
Shrewſpury's caſe. 

5. Fines and recoveries being conveyances by conſent, are as fe- 
oftments or deeds ; and an error to reverle them, /g/t to be palpa- 
ble, groſs, and alſurd; and ought to be in the eſſence of the fine or re- 
covery. Jenk. 258. pl. 53. | 

6. 10& 1177. 3. 14.y 1. Fer quicting men's titles and poſſc/- 


ſians, under ancient fines = recoveries, and ancient Judgments it ts 


[ 327 enacted, that 19 fine, or common recovery, nor any Judgment in any real 


' grapher, and it . to agree with that, or otherwiſe 1 it is not good; 


cr perſeual att; 55 ſhall after 1 May 1699, be reverſed for any error 


therein; unleſs the writ of error or fuit, for reverſing ſuch fine, reco- 


very, or judgment be commenced and projecuted with effect, within 20 
years after fuch fine levied, recovery ſuffered, or judgment ſigned, or 
entered en record. 

Saving the rights of infants, & c. % as they bring their writ of er— 
ror Withii 5 Years after /: c Impede ments rem; ved. 


(E. b. 5) Error in Fines. Barred. By what Aci. 


I. By releaſe of all right in the land by him, who has title to re- 
verſe a tine or recovery by writ of error, the error is extinct ; per 
Fenner J Ow. 22. 37 Eliz. B. R. in Wright's caſe v. Wickham 
(Mayor). 

2. By general entry into warranty, the error upon the fine is gone. 
See Goldtb. 181. pl. 116. Sir H. Jones's caſe, 


(E. b. 6) Pleadings to Reverſe Fines; and where 


there 1s ms between Writ of Error and the 
Record. 


I. Writ of error on a fine mentioned 105 acyes, and the fine 
certified was 150 acres; it was inſiſted that this was good, be- 
cauſe it agrees with the record which is with the cuftos brevium. 
But Wray ſaid, that the principal part of the fine is with the chira- 
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and afterwards the fine was reverſed, quoad one of the conuſors 
only, he being an infant. Cro. E. 124. Hill. 31 Eliz. B. R. Pigot 
v. Ruſſell. | 

2. Mr. Carthew moved for leave to quaſh his own writ of error 
to reverſe a fine, becauſe ce of the parties ts the fine is omitted in the 
writ of error; per Holt Ch. J. we cannot do it; how can we take 
notice of anv thing but what is on record? we cannot quaſh it on 
a foreign ſuggeſtion ; but let them ſhew cauſe why you ſhould not 
diſcontinue. Writs of error are rarely diſcontinued, but ſome times 
they may be, 5 Mod. 67. Mich. 7 W. 3. Winchurit v. Maſely. 

3. A fine was levied by three, and two of them brought error to 


reverſe it; perhaps the other had nothing in the land, and it was 


reverſed, per Holt Ch. J. who ſaid it was ſo done in time of Pem- 
berton Ch. J. 5 Mod. 67. Mich. 7 W. 3. in caſe of Winchurſt 


v. Maſely. 


(E. b. 7) Error in the Return of the Caption ; what. 


1. Error to reverſe a fine, becauſe, upon the back of the dedi- 
mus poteſtatem, it was executio iſtius brevis patet in quodam panello 
huic brevi adnexo; whereas it ought to have been in quadam ſcedula 
huic brevi annexa. For it is not any panel, but a ſchedule. Sed 
non allocatur, for it is but matter of form, and not material; for al- 


thouzh it be not properly {ud to be a panel, yet a panel and a 


ſchedule are all one in ſubitance, and no cauſe to reverſe it. Cro. 


J. 77, 78. Trin. 3 Jac. B. R. E. of Bedford v. Forſter. 


(E. b. 8) Pleadings. Setting forth the Title. 


r. Note, per Thirning, that it is no avoidance of a fine to ſay, 


that thoſe who were parties to the fine had nothing, without ſaying, 


but on J. N. whoſe eftate he hath ; for he muſt ſhew who had any 


thing in the Jand at the time, &c. but where a recovery againſt my 
anceſtor is pleaded againſt me, it is ſufficient to ſay, that the an- 


ceſtor had nothing in the land at the time, &c. without ſhewing 
who was tenant thereof. Br. Fines, pl. 43. cites 14 H. 4. 33 


327 


2. A man may confeſs and avoid a fine levied by his anceſtor [ 328 ] 


whoſe heir &c. of the manor of D. by ſaying that there are two ma- 
nors, viz. Over D. and Nether D. and that the Po was levied of 
Over D. &c. — 1 the] action is of Nether D. and a good plea, 
per Vaviſor, Davers, and Brian juſtices; contrary Conſtable and 
Woode ; for by them the anceſtor was eſtopped, and therefore his 
heir ſhall be eſtopped likewiſe, quære; for the beſt opinion is, that 
he may confeſs and avoid, if it be well pleaded. Br. Confeſſe 
and Avoid, pl. 39. cites 12 H. 7. 6. 


3. Error to reverſe a fine levied by A. and brought the writ as 


couſin and heir of A. and aſſigns the errors, and brings a ſcire facias ad 


audiend. errores, and doth not ſhew in either of the ſaid writs, how he 


was couſin to the faid A. and for this cauſe, the defendant pleaded in 
abatement 
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abatement of the writ, and it was thereupon aemurred in law; and 
after argument, the court refolved, that it was good enough, without 
ſhewing how in the writ of error, or in the ſcire ſacias; for the one 
is but a commiſſion to hear the errors, and needs not ſuch cer- 
tainty; and the other is but a writ founded thereupon. And there- 
fore, how couſin, need not be ſhowed in the writ; nor is it requi- 
ſite that the title be ſhewed therein, unleſs it be in a ſpecial caſe, 
varying from the common courle ; as Where an eſpecial heir in tail 
brings a writ of error, e he in remainder; becauſe he is to intitle 
himſelf, he ought to ſhew ſpecially, how couftr, or how he hath the 
remainder ; but otherwiſe not; and although in ſome ſuch writs, it 
is ſhewn, how coulin, as in VENNER'S cafe, and is good enough, 
yet it is not of neceſſity, and tue omitting thereof, is no cauſe of a- 
* Br. Fines bating the writ. See 33 H. 6. 54. 34 H. 6. 44. 38 fl. 6. 17. 
pl. 45. 8. C. & 39. 45 E. 3. 25. the Book of Ent. 272. wherefore it was ad- 
judged accordingly. Cro. J. 160, 161. Paſch. 5 Jac, B. R. Sir 
Richard Champernoon v. Sir William Godolphin, 


(F. b) Reverſed by Reaſon of ſome Default as to 
the Proclamations, and the Effect thereof; and 


Pleadings. 


I. IF the fine with proclamations be not read 5penly ; or be read 
for one day in every term, or enly one term, or if ihe pleas ds 


not ceaſe at the time of reading; or if it be read there, and none of 


the juſtices preſent ; and this form, which d. es not accord with the 

ſtatute, appears there of record; the nne, fo levied, has not the 

force of this ſtatute; but if the record be, that the fine was pro- 

claimed according to the ſtatute, the fine is good, and has the force of 

the ſtatute. Denſh. R. 5. upon 4 H. 7. 24. 

2. 1 Mar. 7. \ 2. Enacts that, proclamations not duly made, by 

reaſon 1 of the term, ſhail not firejudice the fine. 
Yet it. 3· ere 15 preclamations were made, and one of them out of term, 
ſtands as a it was adjudged that the fine ſhould ſtand, and mats a diſcontinuance, 
good fine at and the proclamations be reverſed, 4 El. D. 216. pl. 54. 


common | | ng | 
law. Bulf. 206. Paſch. Jac. Anon. See D. 18 1. b. pl. 53. 182. a. pl. 55. Paſch: 2 Eliz. Fiſh 
v. Broket. 1 : 5 

Fer the fine by uſelf, 15 a matter of record per fes ard fill b:fore the proclamation: ” 4 " and binds 2 
partie, and the right of the land between them before the procl mations; and the p SAdamatr ri, 
that are made after, are other matter of record, which have other entry in the record aftær the tine ; 
and fo the proclamations, though they are grounded upon the fine, and are purtuant upon it, aro 
ſrveral from the fine, and they and the fine are jew 21 matters of the recerd, and therefore error in 
them 15 not error in the fine, Pl. C. 266. Mich. 4 & 5 Eliz. Filh v. Brokett. 


4. If any proclamation be made en a Sunday, it is error; becauſe 
it is not dies juridicus. D. 181. b. pl. 52. 182. pl. 55. Fiſh v. Broket. 

5. Tenant in tail levies a fine, and dies before the proclamations 
paſs; a writ of error is brought before the proclamations ; yet the 
proclamations may poſs in the Common Pleas ; for only the tranſ- 
cript of the fine is removed by the writ of error. Jenk. 193. pl. 


97. cites 21 Ed. 3.40 All. Dy. 95. ; 
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6. Proclamation made in a ſubſequent term, by reaſon adjourn- 
ment of the former term, was held good. 4 Le. 202. Hill. 25 Eliz. 
C. B. Wingate v. Sands. | : 

7. Error was brought upon a fine, and the error was aſſigned in 
the proclamations; whereupon iſſued a certiorari to the 22 bre- 
dium, who certified the proclamations, by which certificate it ap- 
peared, that two of the faid proclamations, were made in one day, 
upon which the detendant prayed another ſcire facias to the chiro- 
grapher, in whoſe office it appeared, t all the proclamations were 
well and duly made, It was the opinion of Wray Ch. J. in this caſe, 
that the defendant ought to have his prayer; for the chirographer 
makes the proclamations, aid he 1s the primcipal ofgicer as to them, and 
the cuſtos brevium hath but the al ſtract of the proclamations, and we 
may in diſcretion amend them upon the matter appearing ; but the 
other juſtices ſeemed to be of a contrary opinion; tor that the pro- 
clamations being once cert:fied by the cuſtos brevium, who is the 
principal officer, we ought not aiterwards to retort to the chiro- 
grapher who is the inferior officer; and afterwards the clerks of the 
Common Pleas were examined of the matter aforeſaid by the juſ- 
tices of the King's Bench, and they anſwered according to that 
which was ſaid by Wray Ch. J. whercfore it was awarded by the 
court, that a new certiorari be directed to the chirographer, who cer- 
tified the proclamations to be well and duly made. And thereupon 
the court awarded, that the proclamations in the office of the cuſtos 
brevium, ſhould be amended according to the proclamations in the 
cuſtody and the office of the chirographer. 3 Le. 106, 107. Paſch. 
26 Eliz. B. R. Ragg v. Bowley. 

8. A. tenant for life, remainder to B. in tail, B. dies leaving 
two daughters L. and M.—L. takes huſband, and ſhe and her huſ- 
band levie a fine ſur cognizance de droit come ceo, &c. and before 


proclamations L. dies; M. claims the land, and afterwards procla- 


mations are made. See the arguments, 2 And. 109. Mich. 36 & 
37 Eliz. but no judgment, Harvy v. Facy. | | 
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3 Le. 183. 
pl. 234. 8. 
P. Anon. 
Godb. 
103. pl. 
121. Anon. 


3 Rep. 91. 
S. C. cited 
in the caſe 
of fines, and 
ſaid that the 
doubt con- 
ceived in B. 
R. in the 


caſe of Hakxvy v. Facyy was well reſolved in the caſe adjudged in C. B. reported by Ser- 


zeant Bendlows. Bendl. 122. pl. 156. (K lich ſee fup. P. 3. 
the fine of his anceſtor, though the anceitor died before all 
that caſe the eſtate which patlſed by the fine was wterly 


But when they paſſed afterwards the eftate tail was barred, 


9. A. by fine was tenant for life, remainder to M, his wife for life, 
remainder to the heirs males of the body of A. remainder to the heirs 
males of B,—A. and MI. levy another fine to the ute of A. for life, 
and after to the uſe of M. for life with diverſe remainders in uſe; after 
one of the proclamations made, A. died; the eldeſt iflue of A. was be- 

ond ſea; after A.'s death, the reſt of the proclamations were made; 
it was agreed by all the judges that this fine ſhall be bar to all who 
might claim by the eſtate tail, created by the firſt fine. 2 And, 1 77. 
Hill. 44 Eliz. Sir John Danvers's caſe. | 


nat the heir in tail was barred by 
the proclamations paſſed ; though in 
avoided before the proclamations paſted, 


Mo. 623. 

. Comme 
Rep. 84. the 
caſe of fines 
ſeems to be 
S. C. and 
there in the 
third reſo- 
lution, page 
87. it is held 
that the if. 
ſue in tail, 


being heir and privy, cannot by any cim, Which he can make, ſave the right of the eſtate 
tail, which deſcends to him, but that after the proclamations patied the eſtate tail ſhall he 


19, Upon 


barred by the fratute 4 H. 7. & 32 H. 8. notwiclittanding any claim, which may be made by 
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D 216. pl. 


5* 


Co. R. on 
Imes, 9. 


Co. R. on 
Fines, 10. 
Br. Fines, 
pt. 116. 
cites 35 


H. 8. 


Where the 

writ of co- 

venant bore 

teſte after * 3 

2 fame 2d day of January, reciting quod cum breve conventionts pendet, 
2 


the te 
the 
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Fine. 
10. Upon a fine the fir? proclamation was made in Trin. 5 Fac, 
and the ſecond in Mich. 5 Fac. and the third in Hill, 6 Fac. 


(where it ould be Hill. 5 Fac.) and the fourth and fifth in Eaſter 
6 Fac. and this was agreed to be a palpable error; for the fourth 


proclamation was not entered at all, and the fifth was entered in 


Hillary term 6 Jac. (where it ſhould have been in Hillaty term 5 Jac. 
and it ſhall nat be amended; becauſe it wasgf another term, and the court 


conceived that this was a forferture of the office of chirograper ; for it 


was abuſing of it, and the ſtatutes of 4 H. 4. 23. and Weſtm. 2. 
are that judgments given in the king's court ſhall ſtand until re- 
verſed by error. 2 Brownl. 300. Paſch. 7 Jac. C. B. Anon, 

11. No proclamation made the firſt day is error apparent to re- 
verſe the proclamations, but the fine ſtill remains a good fine at 
common law. 1 Bulſ. 206, Paſch. 10 Jac, B. R. Anon, 


(F. b. 2) Avoided for what Cauſe, Dureſs, &c. 


1. If men, compelled by threatnings or impriſonment, ſhould be 


admitted to levy fines, they ſhould thereby be barred; becauſe the 


law intendeth ſuch perſons are at liberty when they acknowledge 
Fines. Weſt. Symb. 3. ſ. 11. cites 17 Ed. 3. 52. 78. 17 
Aſſ. 17. | 


. b. 3) Reverſed for Default in the Dedimus, or 
Writ of Covenant. 


1. If the dedimus potęſtatem bears date before the writ of covenant, 


the conuſance taken upon it is void; becauſe the ded:mus pote/tatem 


recites cum breve naſtrum de conventione inter A. petentem & B. de- 
ferceantem, Sc. ſo that the conuſance was taken without writ of 
covenant; or otherwiſe præcipe quod reddat, is void, albeit it 1s 
taken by the juſtices of C. B. but they ule to have writ of cove- 
nant pending before the certificate, and this makes the conuſance, 
and note good; becauſe the writ is intended before conuſance, 


Denſh. R. of Fines 8. 


2. The caption of the conuſance of the fine was before Sir 


Roger Manwood Ch. Bar. 27 Martii, 27 Eliz. and the writ of 


covenant, and dedimus poteſtatem bore ze/te 9 Aprilis; ſo the co- 


nuſance taken without warrant, and by the itat. of 23 Eliz. the day | 
of the caption is always to be certified; but the court over ruled 


it, and would not hear it argued ; for they ſaid it is * enough, 
and otherwiſe they ſhould reverſe diverſe fines. Cro. E. 275. Hill. 
34 Eliz. C. B. Argenton v. Weſtover & Lucas. 

3. Error to reverſe a fine levied 21 Eliz. becauſe the writ of 
covenant, whereupon it was levied, bore tefte the 24 of Fanuary 21 
Eliz. and the dedimus poteſtatem to take the conuſance bore date the 


&c. 
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Fine. 
Kc. whereas it was not depending until the return, which was 
Octab. Hillarii. Gawdy and Fenner only in court held, that it 


was not error; for the writ is pending preſently upon the purchaſe 


Cro. E. 677, Trin. 41 Eliz. B. R. Arundel v. 


thereof. 
Arundel. 


4. If dedimus poteſtatem be awarded to two, and the one of them 
takes conuſance of a fine, and this fine is after drawn up in C. B. yet 
the party may well have error upon this fine, viz. that 1he conuſance 


was without warrant, for it is not contrary to the record; for the 


dedimus poteſtatem is parcel of the record, and the aſſignment of 
error agrees with it, per Popham. Paſch. x Jac. B. R. Yelv. 34. 
in caſe of Arundel v. Arundel. | 


this cauſe. Cro. E. 740. Hill. 42 Eliz. C. B. Goburn v. W 
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it was held 
maniteſt 
error. And 
a fine le- 
vied in 
Cheſter waz 
reveried fur 


rigat. 


But if ſuch 
Crronmcous 
conuſance 
upon ded. 
pot. be 
taken, and 
the fine is 
after draws 
up es afine 
acknowl:dr:d 


in ot, now no miſpriſion in the ded. pot. ſhall avoid it; for it ſhall be adjudged as a fine 2c- 


knowledged in court only, per Popham. Yelv. 34. in cafe of Arundel v. Arundel. 


5. Where a ſheriff was one of the cognizees, the writ was directed 
to the coroners, with this clauſe at the end of the writ, quia prædict. 
Johannes Done (one of the cognizees) e/t vicecomes comitatus C:/tric, 
fiat executio brevis preditt. per coronatores, ita quod vicecomes non ſe 
intromittat; and reſolved by all the court, that it was not error, 
though he is not the ſole party, but others are joined with him; for 
if the writ be directed to the ſheriff, and he is party, it is doubted 
in the books, if he, as plaintift, may execute a writ for himſelf, and, 
as defendant, may do it upon himſelf. And therefore it is good, 
and the general courſe 1s to award the writ to the coroners, to avid 
the doubt of delay; and when the party appears, and levies a fine there- 
þ2n, he never ſhall aſſign it for error afterwards, that it ought not 
to have been directed to the coroners, eſpecially upon this amicable 
writ to make aſſurance, &c. Cro. C. 415. Mich, 11 Car. B. R. 
Done v. Smeither & Leigh. 


(F. b. 4) Error. Variance between the Caption 
and Fine ingroſled. 


1. By the caption of the fine upon the dedimus poteſtatem the 


land was given to IV. and his wife, and to the heirs of the body of the 


baron of the body of the feme begotten; and the fine ingroſted was, 


to the heirs of the body of the baron upon the wife begotten, ſo is 


variant. But all the juſtices conceived, that it was not material ; 
for in both cafes the feme had but an eſtate for life, and the baron 
an eſtate tail, and the words are of the ſame ſenſe. Cro. E. 275. 
Hill. 34 Eliz. C. B. Argenton v. Weſtover & Lucas. 

2. The caption was, ſi contingat the baron to die without iſſue, that 
it ſhould remain over, and the fine engroſſed was, fi contingat, that 
the baron. and feme die without iſſue, that it ſhall remain over, ſo it 
is variant; but it was held all one; for the 2/fate in remainder is 


always limited upon the more long eftate, which is the eſtate tail, 


yet it was all of one ſenſe; and afterwards, the fine was af- 
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ly; and this was erroneous. 


F ime, 
firmed, Cro. E. 275. Hill. 34 Eliz. C. B. Argenton v. Weſt⸗ 
over & Lucas. 

3. Error, the writ of covenant was de manerio de Cirthuther, and 
the dedimus poteſtatem was de manerio de Cortheder, and for this 
variance, it was inſiſted there is no conuſance upon the writ ; but 
it being with an alias C:rthuther, it was held good, Cro. E. 275. 
Hill. 34 Eliz. C. B. Argenton v. Weſtover & Lucas. 

4. Error aſſigned was, that the writ was, inter Nicholaum Forſter 
querentem & 
dimus poteſtatem. And in the caption of the fine annexed to the 
writ of dedimus poteſtatem (which was certified) it was in this 
manner; præcipe Fohanni Faſter militt, quod tencat Nicholao 
Foſter, &c. ſo it varies from the firſt writ & dedimus poteſtatem, 
ſed non allocatur; for they held, that the names are all one, Forſter 
and Fe/ter, and are of the ſame found, & quaſi one and the ſame name, 


- Cro. J. 77, 78. Trin. 3 Jac. B. R. E. of Bedford v. Forſter. 


5. The writ of covenant was, præcipe, &c. quod teneat, &c. 
de octo meſuagus, decem gardinis, &c. fo it varies from the firſt writ 
or commiſſion, and there is not any warrant for the commiſſion ; 
ſed non allocatur, it is not any cauſe to reverſe the fine; for al- 
though duobus meſuagiis is pro * teſtis, yet they held it not ma- 
terial; for the concord hath relation to the writ of covenant, and the 
dedimus poteſtatem ; and the entry of the præcipe upon the teſte of the 
concord, is a rehearſal of the ſubſtance of the writ of covenant, and 
is more than needs to be, and being variant from the writ of cove- 
nant, is idle, immaterial, and meerly void; wherefore the fine is 

enough, and it was affirmed, Cro. J. 77, 78. Trin. 3 Jac. 
R. E. of Bedford v. Forſter. | 


(F . b. 5) Reverſed for Errors, in the Caption. 


I. Error to reverſe a fine in Cheſter, the conuſance was talen of 


it by one, and the dedimus poteſtatem was to him, and ansther joint- 
Cro. E. 240. Trin. 33 Eliz. B. R. 


OWNES v. Savage. 


(F. b. 6) Reverſed in Reſpect of Payment of the 
King's Silver. And what the King's Silver 
is, &c. 


1. The king's ſilver is the fine paid to the king, pro licentia 


concordandi. 
2. A. and his wife acknowledged a note of a fine the 26th of 


March 1621, before commiſſioners by dedimus poteſtatem, and the 
wife died the 27th day of the fame month. The 28th day compo- 


ſition was made in the alienation office upon a writ of covenar? 
maue 


ohannem Forſter deforceantem ; and fo was the de- 
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made returnable in Hill. term before, and the king's filver was entered Co. R. on 


in the office of the king's ſilyer as of the ſame Hill. term, and fo . 
the fine was paſſed and engroſſed, and now in Eaſter term the heir 
of the wife moved againſt this fine ; but upon debate the court re- 
ſolved that the fine muſt ſtand. Hob. 330. Farmer's caſe. 

3. It was afligned for error, that one of the conuſors died before the 
return of the caption, and alleged a diminution in the record before 
the judge in Cheſter (where the fine was levied) and after before 
the prothonotary there, who returned no ſuch diminution, but that 
in a paper book, in which the things of the office were written, it was 
entred, that ſuch a day was paid for the king*s falver (without 
ſhewing what). The queſtion was, whether this fine was errone- 
ous for this reaſon (amongſt others) 2 Sid. 54, 55, &c. Row v, 
Evelyn. And afterwards it was held by Newdigate J. and as 
it ſeems by Warburton J. that it was; and Glyn Ch. J. held the 
fine erroneous for other reaſon, and ſo thought that the king's filver 
came not in queition in the caſe; for to proceed upon the tine, the 
conuſor being dead before the return of the writ, is as to him, a 
building without a foundation. 2 Sid. 93, 94, 95. Trin. 1658. 
B. R. Row v. Evelyn. | N 
4. And Glyn Ch. J. ſaid, that if, in the caſe above, one of the * D. zac. b. 
conuſors had not been dead, he thought, that the king's filver Pl 75: 


| f . f aſch. 
might well be paid; for if it was not paid, yet there was a compo- 1 


tion for it before the original; and in favour of common aſſurances, 


we ought to preſume that it is paid, if nothing appears to the con- 
trary. 2 Sid. 95, 96. Trin. 1658. B. R. in caſe of Row v. Evelyn. 


5. Four conuſors, two die before the fine ingroſſed, or king's filver See (O pl. 
paid; whether the fine ſhall be reverſed for part, or for all? it was — 
argued that it is a fine without an original, and therefore ſhould be juſtices 
reverſed in toto, and cited Hill. 1662. B. R. to have been fo ad- 2gainit 
judged in caſe of Roe v. Yeatly. 2 Lev. 127. Hill. 26 & 27 Car. g Ce J- 
4. B. K. Biddulph v. Harriſon. | Evelyn. 

b. Huſband and wife levied a fine of the lands of the wife, and # Dy. 220. 
this was by dedimus in the Lent vacation, ſhe being then but 19 years of b. pl. 15. 
age; the king's ſilver was entered in Hillary term before, and ſhe — 1 
ared in the Eaſter week; and upon a motion made the firſt day of S. C. Pafch. 
Eaſter term, to ſtay the engrofling of the fine, it was denied by the 5 Eliz. 
court; for they held it to be a good fine. 3 Mod. 141. cites it as 
the caſe of x Warnecomb v. Carrill. 5 

7. A fine was acknowledged before Herbert Ch. J. by a man ; Non 
and his wife 7 December 1689. And by reaſon that the late king 6, s C. 
James had deſerted the kingdom, and taken away the 2 there 
followed a /top of proceedings at law; and the woman died the 26th | 
if February following, and upon the 22d of February, the king's fuver [ 333 ] 
was pard, as upon a writ of covenant in king Fames's time, though 
nm writ was then ſued out. But afterwards a writ of covenant was 
taten out returnable in Michaelmas term, which was ſealed with 
the ſeal of king William and queen Mary; and the fine was en- 
groſſed, and made as a fine in Michaelmas term. The court, (after 
the cauſe had been twice moved, and tull conſideration of it) gave 
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their opinions ſeriatim, that the fine ſhould ſtand. For the cn: 11 
of the king's filver after the parties death could not be now ©) 
amined, in regard the fine was engrofſed, and compleated + /-- 
in Michaelmas-term. 2 Vent. 47. Trin. 1 W. and. ©. 2B, 
Ball v. Cock. 


Jenk. 163. 8. Fine acknowledged before commiſſioners in long vacatic, 
= 3 and no writ of covenant taken out, the party dies immediaucly,— . 
of theco- They ſhall after, enter the king's ſilver, and take out a writ ot ca- 
nufor de- venant as of the term beiore. per Holt. Farr. 95. Mich. 1 Ann, 


fore the . B. R. in Caſe of Oades v. Woodward. 


Try of the g N 
gil ver, is an apparent error. Cumb. 59. Trin. 3 Jac. 2. B. R. Paul v. Claxton. 


(G. b) Reverſed or avoided for what Error. 


4 I. 23 £4. 3. enacts that, no fines, proclamations upon fines, or 
ny common recovery, ſhall be reverſible by writ of error for fulſe Latin, 
fines, taken raſure, mterlining, miſentring of any warrant of attorney, or of any 
by dd. pot. oclamation, miſreturning er net returning » ibs ſheriff, or other 


and 's only . . 
to regulate, Want of forms in words and not in matter of ſubſtance. 


and not to annul fines. Arg. 10. Mod. 43. in Ld. Say and Seal's caſe.—Put was intended to 
protect and ſupport them, per Cur. Ibid. 45. Mich. 10 Annæ, B. R. 


2. A fine is before ſuch juſtices and aliis fedelibus, and if there 
be m_ Judge as one of them which is named, yet the fine, being 
levied before other judges, is good. Cro. E. 320. Paſch. 36 Eliz. 
B. R. Walſh v. Collinger, Obiter. | 

3. Writ of covenant bore te/te after the teſte of the ded. pot. and 
the fine was reverſed for that cauſe. Cro. E. 740. Hill. 42 Eliz. 
C. B. Goburn v. Wright. This is a common error, and be- 
cauſe it is a common aſſurance it is not now to be diſallowed. per 
Coke and Doderidge. Roll. R. 223. Trin. 13 Jac. B. R. Her- 
bert v. Binion. 


This (tute 


4. A writ of covenant bore tefle 15 April, returnable quindena 


Paſch. and that year quind. Paſch. was the 14 April, and fo the re- 
turn was before the teſte, and the fine was reverſed. Noy. 171. 
Gage v. Taylor. | 2 

. 5. A fine levied in the vacation was agreed, by the court of 
Common Pleas, to be, at the election of the parties, a fine either of 

the precedent or ſubſequent term. Now whether the intervening of 6 
term can make ſuch a difference, as that in the one caſe the fine 
ſhall be good, and in the other utterly void, cannot be diſcovered 
from the reaſon of the thing ; but muſt depend entirely upon th 
practice of the court of C. B. every court being judge of its own 
rules. Such kind of evidence was refuſed in the caſe of CLERK 
AND W ARD, even by a court of equity, viz. the chancery and this 
judgment was confirmed in error in the houſe of Lords. per Cur. 
Mich. 10 Annæ, B. R. 10 Mod. 44. In Ld. Say and Seal's caſe. 
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(G. b. 2) Error to reverſe Fines. By whom the 
| Writ muſt, or may be brought. | 


1. A. made a feoffment to the uſe of __ and B. his wy es and 
ts the heirs of their two bodies, the remainder to the right heirs of 


the huſband. They had ifſue M. then A. died; B. the wife 


eld the land. in fee; M. married J. S. And afterwards B. M. and 


J. S. her huſband joined in fine, come ceo, &c. in confirmation of 
the eſtate, But before the certificate and ingroſſment M. died 
without 1/ſue; now J. S. and B. and one C. as couſin and heir of AA. 
brought a writ of error to reverſe the fine, and then to avoid the 
ſale of B. the widow, upon the ſtatute 11 H. 7. Note, that the 
writ of error is brought by C. as couſin and heir collateral to M. 
and it appears, that u right is deſcended to him by M. fo that ſhe had 
but an eſtate tail, which is determined by her death without iſtue. 
And non conſlat, that the fee ſumple was in her as right heir of A. 
her father; tor it might be, that A. had iſſue a ſon and another 
daughter beſides M. for any thing that is ſhewn to the contrary; 
for the is not named heir to her father, in any ſhewing before; 
and then he is not damnified by this erroneous judgment, as the 
writ ſuppoſes, as right heir to M. from whom no right is de- 
ſcended ; and the writ of error ſhall be brought by him, who ſhall 
have the thing; whereof the judgment was erroneouſly given, and that 
is the right heir of A. ſo this judgment is reverſible by him in the 
remainder by the common law, or by the equity of the ſtatute of 
9 R. 2, 3. (Quære hoc.) and not by the heir general of M. and 
admit that it ſhould be intended, that M. was right heir to A. yet 
becauſe this Ju ſimple was not then executed in her, but was expeetant 
upon the tail, he, who thall demand this fee ſimple, when the tail is 
ſpent, muſt make himſelf right heir to A. according to the limita- 
tion of the remainder ; for though C. was of the half blood to M. 
yet he ſhall have this remainder of the fee-fimple as right heir to A. 
if he be of the whole blood to him, by v-hom, &c. D. 89. b. and 
90. Mich. 1 Mar. Reynolds v. Dignam, als. Ver:cy's caſe. 
Ibid. cites 3 H. 4. where the i//ue female in tail jpecial brought a 
writ of error, becauſe that ſhe is to rehave the f 


— 


e land, and not her 
brother, who was general heir to the anceſtor. And cites alſo Hill. 
10 E. 3. to the like purpoſe. | 

2. Hein remainder, or reverſion. expeftant on eſtate tail, may have tt gugte t 
error. Trin. 25 Eliz. 3 Rep. 3. b. 4. a. the third reſolution in be a te- 
the Marqueſs of Wincheſter's caſe. | | 3 
bn deed, and not in right, which is a ſufficient ground to maintain writ of error. Arg. Palm. 237. 
cites 50. Aff. 3. Br. Error, 132. And 32 E. 3. Error, 73. where it was required to /hrxw 

he came to the rever ſion, and that he had a reverſion, and not a right only. Le. 273. the Queen 


v. Braybrooke 8. C. S. S. cited per Hanghton J. Palm. 241. —8. C. cited and agre d 
per counſel, Arg. Roll. R. 301. — ee 3 Lev. 36. Hutchinſon's caſe. 


3. Mich. 21 & 22 Eliz. It was argued, and 25 aqudged be- Le. 270. 
tween BRAYBROOKE and the LD. NoRR1s, that be in remainder — of 


Ds may 
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the Queen 
v. Bray- 
brook. 
See Bray- 


Feine. 


may have writ of error; but if he in remainder be attainted, during 


the life of the tenant for life, the queen ſhall not have it. D. 188. 
Marg. pl. 9. Mich. 21 and 22 Eliz. | 


| brooK's caſe. Sec Marq. of Wincheſter's caſe. 


S. C. cited 
D. 89. b. 
Nlarg- pl. 


[ 335] 


4. And 17 Eliz. fo adjudged, as there was ſaid, between Hr x- 
NINCHAM and juſtice WIYNDHAM. D. 118. Marg. pl. 917. 
Eliz. | 

5. A. ſued two writs of error, one to reverſe a fine, the other to 
reverſe a common recovery, by reaſon of his nonage. Tanfield 
moved that the writ to reverſe the fine, was not well brought. Ihe 
caſe was, B. was tenant for life, in right of his wife, the remainder 
to the plaintiff in fee, and they 7cined in a fine to D. It was infiſted, 
that they all ought to join in the writ, and there ought to be ſum- 
mons and ſeverances, and he cannot bring it alone; but it was an- 
ſwered, that this writ is well brought by the plaintift alone; for it 
is brought for an error in fait, viz. his nonage, and of his nonage, the 
other can take no advantage; ſo the cauſe of the action being ſeueral 


and not joint, they cannot join in the action, 34 H. 6. in caſe of 
attaint; 7 H. 4. 44. and they relied upon the caſe, 29 Aſſ. 14. The 
court held the writ was well brought, becauſe it is n error in the 


record, but an error in fait; and if two infants bring a writ of error, 
they muſt aſſign the errors ſeverally; and therefore if one be within 
age he muſt bring the writ alone. Cro. E. 115. 30 and 31 Eliz, 


B. R. Pigott v. Ruſſell. 


6. If huſband and wife levy a fine of the wife's land unto a ſtran- 
ger, the ub being within age, they ſhall have a writ of error during 
her nonage. F. N. B. 21 (D). : | 

7. A. levies a fine of lands to B, —— C. cannot have a writ of er- 
rer to reverſe this fine, although C. be in poſſeſſion, and tenant in fee 


fample of the land. Jenk. 161, pl. 6. 


(G. b. 3) Reverſal. How. By Pla, without 
Writ of Error, and by what Plea. 


1. Where a fine is pleaded, it is no plea, that there is 79 ſuch re- 
cord of writ of covenant, upon which it was levied; for a fine levied 


without original is not void, but error; for they are judges of the 


thing. Br. Aſſiſe, pl. 397. cites 26 H. 6. and Fitzh. Aſſiſe, 13. 

3. If error be in the proclamations of a fine, they ſhall be reverſed 
by plea without writ of error; but that fine nevertheleſs remains 
of good force ſtill; for they are ſeveral matters of record; = if 
error be in the fine, the proclamations are void; becauſe the fine 15 
the firſt record, whereupon the proclamations depend, and ſublate 
ſuljecto tollitur ejus accident. Weſt's Symb. ſ. 192. cites pl. 260. 
a. D. fol. 216. pl. 54. 4 Eliz. 


(G. b. 4) Pleade 
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(-. b. 4) Pleadings. Where a Fine is pleaded, 
= How it may be avoided by Pleading Partes Finis 1 


. non, &c. Or by confeſſing and avoiding. Fg 
to 5 EE $4 
eld 1. The fine is good, if any of the parties be ſeiſed at the time, oy 
'he Ke. Br, Eſtoppel, pl. 26. cites 40 E. 3. 30. | 
l 5 2. If a fine be levied ts a monk, by a fron name, it ſhall be q 
ed, | c{toppel to plead profeſſion. Br. Eſtoppel, pl. 2. cites 3 H. 6. 23. 1 
n- 3. Where a recovery, or fine of my anceſtor is pleaded againſt 5 
n- me, I ought to /hew how my anceſtor came to it after, and otherwite, 3 
it he cannot confeſs and avoid it; for it is not ſufficient to ſay, that 11 
he | the anceſtor was ſeiſed after, without ſhewing how he came to it. 170 
al, Br. Confeſs and Avoid, pl. 57. cites 6 E. 4. 11. per Neale. 45 
af | 4. It hath been reſolved, that againſt a jaintenancy pleaded by fine, - $4 
he the demandant may confeſs and avoid the fine; as to ſay that the 15 
he - | qointenant not named, releaſed 3 the writ brought, or that they bath ; 
r, * rnfeoffed one who re-inferffed the tenant, or the like; for thele, or . 
in the like pleas, confeſſing and avoiding the fine do in no fort weaken 
2. the ſtrength or force of the ſame. 2 Inſt. 524. 
5. It is ſaid in one book, that a fine may be avoided in two man- [ 3 36 ] 
* ners, Viz. either to ſay quod partes inis nec corum aliquis tempore le- B, Pre 
17 dationis finis nibil habuerunt; nec eorum altquis aliquid habuit, Sc. pl. 87. 
ſed quidam F. S. cujus ſtatum ipſe habet; or to confeſs and to avi cites S. C. 
yo the fine, as to ſay, that F. S. was ſeiſed, till by the conuſor diſſeiſed, _ jw 25 
1 who levied the fine, viz. that F. S. entercd, wha enfeoffed him, Co, 1 ; 
K. on Fines, 17. cites 3 H. 7. 9. fine, and 
avoid it by 
elder title and regreſs ; and where he that ſo pleads, concludes, & de Lc ponit fe ſuper pulriam, he, 
who pleads the fine, ſhall ſay & id-m ge /maliter; and there it appears, (he ſays) that there are 
0verſe forms of pleading in avoidance of à fitic,— Er. Iſſucs joined, &c, pl. 3. cites 33 | 15 
it II. 6. 21. 8 
1 
6, Upon a formedon »f gift in tail by fine, ne dona pas is a good s. p. Br. bt 
| plea, and averment againſt the fine, and in avoidance of the fine, Eſtoppel, 41 
F | per Cur. Co. R. on Fincs, 17. cites 38 E. 3. 3 po "pho 7 
he | if he 15 a ſtranger to the fine. 
7, Et notandum eſt, if one plead in avoidance of a fine, quod S. P. and 
d partes finis, nec eorum aliquis, &c. the ther, in maintenance of the _ _— 
15 fine, need not to ſhew, that the parties had the ęſtate; but he, that jan : 
if pleads in avoidance of the fine, ought to conclude, & de hoc ponit ſe made. The 
18 ſuper patriam; then he that maintained the fine, ſhall not ſay more e . 
to than, & prediftus quer. ſimiliter, &c. and if he, that pleads the fine, becauſe the 
Ns can 2 that any of the parties to the fine had any thing; this is defendant 
good enough for him, Co. R. on tines, 17. 2 = 
Sa- 


tive, and then this makes iſſue immediately, as ne dona pas, nul tort, not guilty, &c. Br. Iſſue 
Joined, &c. pl. 3. cites 33 H. 7. 21. per Littleton, who ſaid that it was adjudged by Sir John Juue 


in C. B. 
. | D d 3 8. And 


336 | Feine. 

Nor need 8. And upon this, that hath been ſaid, it appears clearly, that if 
2 one plead quod partes finis, &c. ſed quidam J. S. cujus ſtatum ipſe 
, habet, &c. the ſeiſin of F. S. is not traverſable ; but he, that pleads 
F. r the fine, ought to maintain the ſine, as is aforeſaid. Co. R. on 
a< Well 25 1 ö 

3 Fines, 17. 

eſtate had been limited in him who was party to the writ. Br. Fines, pl. 20. cites 37 H. 6. 34. 


9. It a feme covert only, without her baron, levies a fine executory; 
though the ares continues in poſſeſſion during his life, and after dies, 
vet this ſnould conclude the feme and her heirs ; but if execution had 


been ſued, and after the baron had died, this had avoided the fine for 


cver. Co. R. on Fines, 17. | 

10. Scire facias to execute a fine {vied by D. where he had but 
tb parts in common with F. S. at the time. of the fine, who was 
ſeiſed of the third part in common with the ſaid D. who levied the 
fine of the third part, &c. it is dangerous to ſay that D. had nothing 
at the time of the fine, but ſhall ſay that he had nothing but in common 
5 J. S. which eſtate he has; nota, Br. Sci, fa. pl. 1. cites 26 

„„ 2 

11. It is a good plea to ſay, that V. S. was ſeiſed tempore levat', 
and before the fine levied, without that, that the parties in the fine 
had any thing thercin at the time of the fine levied. Welt's Symb. 
. 291. cites 9 H. 4. 27. 3 H. 6. 27. | 

12. Or to fay, that the parties to a fine had nothing, &c. but 
A. B. whoſe eftate he hath, et de hoc ponit ſe ſuper patriam, Weſt's 
Symb. ſ. 191. cites 33 H. 6. 18. 26 H. 6. fo. 9 42 E. 3. 20. 4 
. . 33. 41 . 

13. A. deviſed to H. for life, and if B. have iſſue male, then to 
ſuch i ſue male and his heirs for ever; and after B.'s death, if he leave 
n9 iſſue male, then to C. and his heirs. B. ſuffered a recovery, in 
which he was vouchee, and the uſe was declared to B. and his heirs. 
The coheirs of A, were E. and F. two femes, then of age and 
unmarried. B. by will gave the land to F. N. in tail, remainder over. 
B. died, and C. entered; afterwards, J. N. and M. R. joined in levy- 

[ 3 371 ing a fine, and ſuffered a recovery to the uſe of M. R. and his heirs, 

It was objected that partes finis nihil habuerunt, in regard, that 
before the TE it, M. R. (who was ſaid to be the difſeifor of the 
premiſles), by leaſe and releaſe did convey the inheritance of the pre- 
miſſes to M. S. in mortgage, and that though W. R. had the poſſeſ- 
ſion, yet this was under the proviſo of the mortgage, as tenant at 
will to the mortgagee, until default of payment. But Ld. C. Par- 
ker held, that in this caſe, it could not be ſaid, that partes finis nihil 
habuerunt; becauſe J. N. as deviſee of B. had a right againſt ail 
perſons but the heirs of A. and that WW. R. entering upon him was a 
diſſeiſor, and though W. R. afterwards mortgaged in fee, yet he 
continuing in polleſſion, and joining with J. N. in the fine, it could 
not be ſaid, that partes finis, &c. when one of them, viz. M. R. 
had the poſſeſſion, and F. N. the right againſt W. R. and alſo againſt 
his mortgagee; and alſo that E. and F. the cohcirs of A. being of 
age, and unmarried at the time of recovery, ſuffered by B. were 
barred by the ſtatute of limitations. Wms's Rep. 505, 506, 507, 
519, 520. Mich, 1718, Carter v. Barnardiſton, | 


. | (G. b. 5) 


Vis 

oe (G. b. 5) Reverſed by one, where it ſhall benefit others. 

a 1. The law, after the ſtatute of 4 H. 7. is, that if the tate con- See No. 
tained in the fine was defeated within the 5 years, the fine thereby 25 
had 4ſt its force, not only againſt him, who had defeated it, but 33 es 

y; againſt all others that had right or title paramount, and who do not 

. put in their claim within the 5 cars after the proclamations, though 

* he who defeated it had brought his action within 5 years, but had 

Xe rn; judgment and execution till years Tere paſſed after the proclama= 
tions. per Saunders. Fl. C. 358. b. in caſe of Stowel v. Ld. Zouch. 

11 2. Tenant for lite, remainder for lite, remainder in fee; if the 

5 firſt tenant for life alien, and the alience levy a fine, he in remainder 

bh for iſe way enter, and defeat the fine, and not he in remainder in 


8 | fee; and if he enters, this thall give benefit to him in remainder in 
| tee; for the fine againſt him ſhall be ouſted. And by the fame 
reaſon, if he makes continual claim, he in remainder in fee, at all 


os | times after ſtall take advantage of it, and ſhall avoid the fine, as 
, . Saunders ſaid. Pl. C. 359. | 

To | 3. Fine being levied by A. in the name of B. a reconveyance was 
decreed, and that a vacat ſhould be made, if by law it might be, 
|: Koll. R. 115. in caſe of Day v. HUN GATE, cites 38 & 39 El. the 
1 caſe of Gellerband v. Hubard. 

p (H. b) Reverſed or Avoided by Death of Conuſor, 
2 | or Conulee, | 

e | | 

1 1. If fine be acknowledged before a judge, and the conuſor dies, it 


may be inrolled after. Co. R, on Fines, 10. 

] 2. If one of the conuſees dies before return of the writ, this makes 
not the fine void, but voidable only by writ of error, Per two 
Juſtices againſt Glynn Ch. J. who held it void, for this reaſon, 
2. Sid. 94, 95. Trin. 1658. B. R. Row v. Yeveley. 

3. The father and ſon join in a fine in order to make a ſettlement 
upon the ſecond wife of the father, who was only tenant by the cur- 
teſy, the remainder in tail to his ſaid ſon. One of the cogniſors died 

after the caption, and before the return of the writ de. ; and now 
the writ of error was brought to reverſe it, and this was aſſigned for 
error. Per Cur. If it had been in the caſe of a purchaſor for a valuable 
conſideration, the court would have ſhewed him ſome favour ; but it 
| being to do a wrong to a young man, they would leave it open to the 
law. 3 Mod. 99. Paſch. 2 Jac. 2, B. R. Okell v. Hodgkinſon. 
4. Conuſor died between the teſte and return of the writ of cove- 

nant, for which reaſon the fine was reyerſed, Hill. 3 and 4 Jac. 2. [ 338 ] 

B. R. Cumb. 57, 71. Price v. Davis. | 
5. If the caption of a fine be taken in the vacation, and the torit be 

returnable the next term, the death of the party determines it; but if 

it be returnable the term before, it ſhall be well, notwithſtanding the 

party's death, Farr, 2, per Cur. Paſch. 1 Annæ, B. R. in Dr. 


. Woodward's caſe, | | 
Dd 4 ==: (8k «25 
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(H. b. 2) Reverſed by Error brought in B. R. 
How. 


PerBerkley I. If a writ of error be brought in B. R. to reverſe a fine levied 
J. Mar. :0 in C. B. the very record of the fine itſelf is never removed hither, 


= Tec but on a tranſcript of it: but if this court adjuage it erroneous, then 
137. cites 1 A certiorars goes to the chirographer, 9 certify the very fine; and 


H. 7.19, when it comes up, it is @/Zually cancelled; per Holt Ch. J. 1 Salk. 
Ne S. F-Br. 34 1. Fazacharly v. Baldo. 

ecord, pl. 8 
48. cites S. C. Ibid. pl. 46. cites 40 Aſſ. 29. Upon a tranſcript of a record, a man 
mall not aſſi gn errors, if it be not upon a writ of error ſued upon a trantcript of a fine, and there 
he ſhall athgn errois upon the tronſeript of the note of the fre; and if the juſtices io conceive it er- 
rtr, then they ſhall end for the note of the fine, and ſhall reverſe the ſame. F. N. B. 20 (F).— 


But R. R. Record, pl. 79. cites 5 Ma. 1. not, that in B. R. they have diverſe precedents, that 


in writ of error upon nne the record itſelf ſhall be cert find, fo that no more proclamations tha!l 
be md, and if thev are reverſed, this makes an end of all, hut if they are affirmed, then the re- 
cord [all fe [ont into © B. by mitiinus to be proclaimed and inzr/:d, Quod nota, for if noting be re- 
moved but the tranicropt, they may proceed in B. C. notwithſtanding. Crit WAS a- 
warded out of B. R. directed : the cn/fs ůB t runs, which was ty romove the foot and record of a fine, le- 
vied tempore reg. and reginæ P. & Na. (whereof, in law and truth, only the tranſcript was re- 
moved betore by writ of error, and e found und adj dged in this) to he intent, tha the record 
of the fize ſho 14 be removed a Li in CB, and cancill d' in h R. and of this are books ond pre- 
cedents. And Egerton, clerk of the office of chiregrapher, ſhewed a precedent tempore LE. 3. 
of certiorart cut of the chancery directed tn the juſt ces of C. B. & pro tenare Peli, firms pro ere, 
aud by mim; ſent over into B. R. anno 16 E. 3. D. 274. b. pl 44. Paſch. io Eliz Anon, 


2. Where a writ of error brought in B. R. was directed to the 


: O 
cuſtos brevium of the C. B. e remove recordum & proceſſum (leav- 


ing out the word prædict.) cum omnibus ea tangentibus, which was 
done accordingly, it ſeems that the writ of error, in form, is not 
good becauſe the tranſcript ought to be removed, and not the very 
record itſelf, until judgment be given of reverſal, And this appears 
in diverſe books and precedents, as 21 E. 3. 40. Lib. All. 24. Be- 
cauſe there is no chirographer in B. R. if the fine be affirmed. D. 
89. b. pl. 2. 4. Mich. 1 M. Reynolds v. Dignam al. Verney's caſe. 
3. When a fine is to be reverſed for error, the courſe is for the 
plaintiff in the writ to have ſeveral writs of error z viz. one, direct- 
ed unto the Ch. J. of the court of Common Pleas, tt certify the re- 


cord and proceſs of the fine, and another to the cuſtas brevium of the 


ſame court to certify the tranſcript of the foot of the fine, and the third, 


te the chirographer to certify the tranſcript of the record and proceſs of 


| tne fine. Weſt's Symb. ſ. 192. | 
*The reh, 4. Error being brought in B. R. of a fine in C. B. the fine was 
Eee, offirmed; and now a writ of error, coram vobis reſiden. was brought 


ſcrip: of the : . . 
„ here; and exception was taken, that the writ ought to abate ; for 


and not the that no ſuch writ lies in this caſe, becauſe, * only a tranſcript of the 


bg 8 fine is removed into this court; and it was likened to the cafes of 
Wall be re- ertor in the Exchequer Chamber, where only a tranſcript goes up, 


moved by and if the writ abates, no writ of error coram vobis lies, Sed per 

N Cur. the reaſon of that is not becauſe they in the Exchequer Chamber 
0 . - . 

dec ute i have only a tranſcript, but becauſe they have only a particular autho- 


B. E. thre rity to offirm or to reverſe, It was admitted, that the tranic1ipt of = 
| | recor 
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Fine, 
record of a fine is only removed, becauſe upon judgment of reverſal, a 
certiorari goes for the very foot of the fine, and it is cancelled. 
But notwithſtanding that, the court held, that error coram vobis 
reſiden. lay. Paſch. 4 W. & M. B. R. 1 Salk. 337. Winchurch v. 
Belwood. | | 


(H. b. 3) Reverſed. Ancient Demeſne. Fines 
levied there Reverſed by Writ of Diſceit. 


1. Scire facias was ſued upon a writ of diſceit, which was to re- 
verſe a fine levied of land, which is ancient demeſne; the lord brought 
the writ of diſceit, and the record of the exchequer was thewn, 


proving the manor of E. to be in ancient demeſne ; and the plain- 


tiff ſaid, that parcel of the land in the fine, was parcel of the manor, 


and parcel at the common law, and the defendant cannot deny it; and 


becauſe the tranſcript was ſent, therefore the court fent to the cham- 


b-rlain of the Exchequer for the fine itſelf; and upon this they ad- 


judged that the fine, as to this which was ancient demeſne, ſhould be 


reverſed, and * annulled ; and the lord reſtored to his ſeigniory; and 
the fine was marked of this parcel and not drawn off the file; tor it is 
good for the reſt, and therefore it ſeems here, that by theſe words, 
(void and annulled, ) that it is void, as well to the parties as to the 
lord; and yet by 17 E. 3. the conuſee ſhall have the land. Br. 
Fines, pl. 47. cites 21 E. 3. 20. and 7 H. 4. 28. | 

2. Fine was levied of land in ancient demeſne at common law, 
the lord brought writ of diſceit againſt thoſe only, who levied the fine 
and not againſt the terre-tenants, and had ſcire facias againſt the ter- 
tenants, and well; and it was agreed that the fine ſhall be annulled 
againſt the lord; but quzre, if by this it ſhould be void between the 
parties and fo ſce in this action non-tenure is no plea, if it may be 
yu thoſe who are not terretenants. Br. Diſceit, pl. 38. cites 7 

4+ 44 | 

3. If a man levy a fine at the common law unto another of land, 
which is in ancient demeſne; the lord of ancient demeſne ſhall 
have a writ of diſceit againſt him, who levied the fine, and he, who 
is tenant, ſhall avoid the fine; and there he, who ought to give the 
land, ſhall be reftored unto his poſſeſſion or title, which he had given 
by the fine; decauſe the fine and gift thereby is avoided ; but if he, 
who levies the fine, had after by his deed releaſed unto him, who 
hath the poſieſſion by the fine, or 5y the deed confirmed his eftate in 
the land; then he unto whom the releaſe or confirmation is made, 
ſhall have and keep the land, notwithſtanding that the fine be a- 
voided; becauſe that releaſe, or confirmation, made unto him 
being in poſſeſſion hath made his eſtate firm and rightful againſt 
him and his heirs, who releaſed or confirmed the ſame. F. N. B. 
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(H. b. 4) Reverſal of F ines, of Ancient Demeſne. 
At what Time. 


* . F 0 
1. Where a man recovers land in ancient demeſne court, which was 


made frank fee before by fine levied at common law, this judgment 
in court of ancient demeſne is void, & coram non judice. Br. 
Judgment, 19. cites 7 H. 4. 27. 

2. It was argued, and at length agreed, that a lord in ancient 


demeſne ſhall have a writ of deſceit, after a fine levied, and the 


king's filver paid, though the fine be not engreſſed. Mo. 6. pl. 21. 
Hill. 3 E. 6. Anon, b 


1340] (H. b. 5) Pleadings. In Maintenance of Fines. 


1. He, who maintains the fine, may ſay, that the conuſor was 
ſeiſed in fee, Br. Fines, pl. 50. | 
2. As in ward, the 2 mtitled himſelf by joint eftate to the 
anceſtor and himſcif by fine, and that he ſurvived; the plaintiff ſaid 
that thoſe who were parties to the fine, had nothing at the time of 
the fine, &c. and the defendant ſaid, that the conuſors were ſeiſed in 
fee, at the time of the fine, &c. Br, Fines, pl, 50. cites 7 H. 6, 21. 
and 33 H. 6. tit. Replic. and Rejoinder, | 


(1. b) Avoided, &c. Nor being perfected. 


S. P. 284. I. A In 33H. 8. acknowledged a fine of certain lands ; the 


D. 254. as * king's ſilver was entered, and a conuſance taken; but the 


to the fine, 


but the fine was never engraſſed. * He who claimed under the fine came 


proclama- into court (29 El.) and prayed that the fine be ingroſſed. The 


_— -—_ court examined them on their oaths, to what uſe the fine was 


zrofſed, the levied, and in the ſeiſin and poſſeſſion of what perſons the lands, 
pirties be- whereof the fine was levied, had been after the fine —— On which 


z dead. examination it appeared fully to the court, that, the party, to whom 


Comprion's f 2 
be the fine was levied, was ſeiſed after the fine, and ſuffered a com- 


reaſon of mon recovery of the land; and that the ſaid land had been ſo en- 
the caſe in joyed, according to the ſaid fine, at all times ſince, &c. whereupon 


wn 6+ the court commanded that the tine be ingrofled. 4 Le. 90. Trin. 


proclama- 29 Eliz. C. B. Sir J. Brome's caſe, 


tons there | 
made, were 2 after the conuſee's death, was, becauſe a for medon was depending, and that was 


only in the diſcretion of the court. Cro. E. 693. Mich. 41 and 42 Eliz. B. R. Wakefield v. 
Hodge ſon. | | | | 


nn 
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Fine. 


(I. b. 2) * Averment againſt Fines. Continuance of 


Pa ion, and dying ſeiſed, &c. 


1. A fine was levied between baron and feme and H. R. by which 
fire H. R. rendered to the baron and feme in tail, remainder to the 
plaintiff in fee; and he in remainder ſued execution, ſuppoſing the ba- 
ron and feme t9 be dead without iſſue of their bodies; the tenant ſaid 
that before the fine H. R. gave to the baron, who was party to the 

ne in tail, the remainder over, who had iſſue P. by another fame, 
and died, whoſe eſtate P. the tenant has, and did nat ſhew where the 


fee ſunple was, and yet well, and averred the continuance of the paſ- 
d by 


on in the donee, at the time of the fine, and was not eſtoppe 
the fine to the contrary thereof. But per Thirning, if it had been 
conuſance de droit come ceo, &c. it had been contra, by which the 
plaintiff ſaid that H. R. was ſeiſed in fee at the time of the fine, abſ- 
que hoc, that he gave in tail before the fine. Br. Eſtoppel, pl. 67. 
Cites 11 H. 4. 85. | | 

2. The iſſue in tail cannot aver continuance of poſſeſſion againſt a 
fine ſur conuſance de droit come eco, &c. but contrary of his wife, and 
him in remainder ; for they are not parties nor privies. Br, Ayer- 
ment, pl. 57. Cites 12 E. 4. 15.— Nevertheleſs, where the ba- 
ron is eſtopped, the feme, who claimed by him ſhall be eſtopped. 
Br. Averment, pl. 57. cites 4 E. 3. 


was after the ſtatme of W. 2z. de donis conditionalibus, made 13 E. 1. contra of a fin. 
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8. P. Be- 
cauſe . ix 
by th, fi ute 
of 27 E. 1. 
de tinibus, 
and not at 
common 


law, which 


, J ur conuf, Wet 


d d dit tantum ; for this aua at common la%. Co. R. on Fines 4. Cites 12 E. 4. 15. 19.— gr. Fines 


pl. 74. S. P. cite; 13 Aſſ. 8. 


3. Againſt a fine ſur conuſance de droit tantum, & ſur grant and 
render, and againſt a fine fur releaſe, levied to the tenant in tail, or 
by tenant in tail, the iſſues may aver continuance of their poſſeſſion 


in their anceſtor. For, although the ſtatute de dons c:nditionali- 


bus was made 13 E. 1. and our ſtatute made 27 E. 1. yet it was 
not the intention of this ſtatute to take away the liberty and benefit 


of the iſſue in tail, which the ſtatute, de donis conditionalibus had 


given to them; for it appears that the intention of the makers of 
tis ſtatute was to reform ſuch averments, which were contra leges 
& compuetudines Angliæ antiquit. uſitat. and not to toll ſuch lawful 
averments, as by the ſtatute de donis conditionalibus were given to 
the tenant in tail; but againſt a fine ſur conuſance de droit come ceo, 
&c. to which the anceſtor in tail is a party, the iſſue in tail ſhall have 
averment of continuance of poſſeſſion in his anceſtor againſt the fine 
in ſome caſe, and in ſome not. And therefore I have taken this 


diverſity, that againſt a fine levied by tenant in tail ſur conuſance de 


droit come ceo, c. the iſſue in tail ſhall have no averment of a con- 


tinuance of poflefſion ; but if a fine ſur conuſance de droit come ceo, 


Sc. be levied to the tenant in tail, this ſhall not conclude the iſſue 
(as divers books ſay) to aver continuance of poſſeſſion. Co. Read. 
of J Ines; 16. | . 
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plaintiff, whoſe heir, &c. It is no title for the plainti 


Fine, 


4. And in ſome caſes, previes in blood and inberitable allo ſhall | 


have an averment againſt the fine, notwithſtanding the ſtatute of 18 
Ed. 1. And therefore, if tenant in tail accepts a fine ſur conuſance 


die droit come ces, &c. yet the iſſue in tail, that is privie and heir in 


tail, ſhall aver continuance of poſſeſſion in the father; for it ſtand- 
eth well with the fine, which is (come ceo que il ad de fon done). 
2 Inſt. 517. | | 

5. So it is in the caſe above, if tenant in tail had granted and ren- 
dered the land to the conuſor, the i ue in tail might have averred 
continuance of poſſeſſion in the father; for the fine was exccutory, 
and nothing veſted in che conuſor until execution. 2 Inſt. 517. 

6. But it tenant in tail /zvy a fine ſur conuſance de droit come ceoz 
the iſſue in tail, though he be not barred by the fine, yet he ſhall 
not againſt this fine aver continuance of poſſeſſion in the father; 
and that diverſity was holden for law after the ſtatute 18 Ed. 1. 
neither after this ſtatute could the iſſue in tail have generally pleaded, 


that partes finis nihil habuerunt, but was ouſted thereof by this ſta- 


tute, albeit ſome have relied much upon theſe words in this act r:te 
levatus; now the ſtatutes of 4 H. 7. and 32 H. 8. and the expoſi- 
tion thereof makes this out of queſtion. 2 Init. 517. 


(I. b. 3) Averment againſt Fines. Death of Co- 
nuſor before the Teſte of the Dedimus, Return of 
the Writ of Covenant, Execution, &c. 


1. In aſſiſe, the tenant pleaded in bar by fine of the e e of the 
„that the 


fame anceſtor was ſeiſed, and died ſeiſcd; for if he died ſeiſed before 
execution of the fine, the entry of the conuſee is lawful. But it is 


a good title, that, after the execution of the fine, his father, or the 
fame party to the fine was ſeiſed, and died feiſed and he entered as heir, 


and was ſeiſed until, &c. quod nota, diverſity of dying ſeiſed before 


execution, and dying ſeiſed after. Br. Aſſiſe, pl. 483. cites 33 E. 


3. and 10 H. 4. 9. and Fitzh. Title. 4. and 14. 


2. A man may be received againſt the conuſance of a fine does 


before the Ch. F. of the C. B. (which may be without a dedimus) 


to ſay, that the conuſor died before the return of the writ of covenant, 
per Popham Ch. J. Cro. E. 469. (bis) Paſch. 38 Eliz. B. R. in 
caſe of Wright v. the Mayor, &c. of Wickham. 


3. A fine was levied by a feme covert, who died before certificate 


and ingreſſment, and the fine afterward certified; it was alledged for 


error in fait, that the woman died before the teſte of the dedimus, | 


whereas the judge had certified the concord taken after; and this was 
not admitted to be queſtioned after the certificate. Hard. 127. Arg, 
Trin. 1658, in the Exchequer, cites D. 89. b. Verney's caſe. 


[ See Error (U.) pl. 4, 5, 6, 7-] 


U. b. 4.) 
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Fine. 


(I. b. 4.) Averment againſt Fines. Calliſion or fi- 


ry, Ec. 


1. Error to reverſe his own fine, becauſe he was within age 
at the time, &c. and the court adjudyed him within age by inſpec- 
tion; the tertenant cannot aver that he was of full age, but ſhall have 
averment, that another of the ſame name levied the fine, and not he 
who appeared. Br. Averment, pl. 55. cites 27 Aﬀ. 53. 


S. C. Ibid. ſays, that the principal cafe was agreed to be law. 


2. The lord may aver colluſion, againſt a fine levied by his tenant, 
to the intent to take his ward from him. Br. Averment, pl. 64. 
Cites 12 H. 4. 16. | 
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But cites 38. E. 3. contra. that the lord cannot aver colluſion againſt the ſine of his tenant ſur co- 


nuſance de droit; come ceo, &c. 


3. Upon the ſtatute of 13 Eliz. againſt uſury, and 27 Eliz. a- 
gainſt fraud, although fines be levied ; yet where there is wſury, or 
Fraud, or covin, they may be averred fo to be againſt any act what- 

ſoever. Jenk. 254. pl. 45. | 


(I. b. 5) Averment againſt Fines. Other Matters. 


1. In ſcire facias upon a fine levied of land in D. the tenant ſhall 
not /ay, that there is xo ſuch vill; for this will avoid the fine, which 
will not be ſuffered, Br. Fines, pl. 98. cites 21 E. 4. 51. 

2. If the record be, that the fine was proclaimed according to the 

Natute, the fine is good, and has the force of this ſtatutſh Denſh. 
R. 5. upon 4 H. 7. 24. | + | 

3. If J. S. has warranty of attorney for J. D. and this is taken by 
a judge in C. B. and the record is accepted in court, it ſhall not be 
averred after, that there is no ſuch F. S. becauſe contrary to that which 
the court has recorded ; yet, if the judge had been informed of it at 
firſt, he would, and ought to have ſtayed it. Per Popham. Velv. 
34. Paſch. 1 Jac, in caſe of Arundel v. Arundel. 

4. A. levied a fine to V. his ſon, and his heirs; upon this fine 
the judge cannot make queſtion for any matter in law ; but if the 
party comes and avers matter in fact, and ſays that A. had two ſons 
named II. elder and younger. This averment out of the fine is 
good of this matter of fact, which „lands well with the words of the 

fine, and ſhall be tried per pais. Mich. 8 Jac. 8 Rep. 155. in Al- 
tham's caſe. 5 1 

5. Againſt jointenancy by fine the demandant cannot take a general 
averment, that the tenant is ſole ſeiſed; for that ſhould feem to 
weaken the force of the fine; and the ſtatute of conjundtim feoffatis, 
anno 34 E. 1. extends not to jointenancy by fine, but to jointe- 
nancy by deed only, to take the general averment againſt the deed, 
that the tenant is ſole ſeiſed. 2 Inſt. 524. 8 

6. If 


3 Rep. 80. 
in Fermor's 
caſe. 


1 
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Co.R.on 6. If the fine be received and recorded, the ſeme covert, or her 
- rep gs heirs, ſhall not be received to aver, that ſhe was net examined nor at- 
ends 32 E. ſented for this ſhould be againſt the record of the court, and tend- 
3. Br. Re- ing to the weakening of the general aſſurances of the realm. 2 
1 Inſt. 515. 

p 7. In ſome caſe the party himſelf ſhall not be concluded of his 
averment againſt the expreſs fine; as if 2 jointenants be in fee, and 
they accept a fine ſur conuſans de droit come ceo, to them and the heirs 
of one, the ettate is not changed, and they may plead the former fe- 

offment to them and their heirs, and that by law they could have no 

other fine. 2 Inſt. 517. - 

H if tde co- 8. A dedimus poteſtatem, to take conuſance of a fine, is directed 13 
1 . Ent. and he takes the conuſance, and certifies it by the name 
by J. $. one of J. S. knight, whereas in truth he is nt a knight, This is not 
—_ * erroneous, nor aſſignable for error that he is not a knight, for it is 
* againſt the record. Jenk. 280. pl. 3. 
# Aer made a Eu. and chief baron of the exchequer ; though the dedimus, which neceſſarily muſt 
overreach the c Huſance, be directed to J. S. knt. who retuns it, yet it ſhall not be aſſigned fog 
EVOL. ICI. 33. Palcl. 1 Jac Arundel ve Arundel, | 


(I. b. 6) Averment againſt Fines. By Stranger. 


I. Baren and feme levied a fine to C. who granted and rendered 
back to the ſaid baron and feme, and to the heirs of the feme. After- 
wards J. S. brought formedin in deſcenaer againſt the baron and 
feme. After many delays the feme was received, and vouched to 
warrant C. which voucher J. S. counterpleaded, and thereupon it 
was demurred ; but the judges of C. B. neglecting to proceed to 
give nn, though by the king's writ commanded ſo to do, for 
which purpoſe J. S. had applied to the houſe of lords, and at length 
the record being brought thither by the juſtices of C. B. it was 
there agreed, that J. S. being a ſtranger to the fine, might aver, 
that the baron had nothing in the premiſſes; and agreed that J. S. 
recover. Pryne's Abr. Cott. Rec. 30. 14 E. 3. Sir John Stanton's 
caſe. | 
2. In formedon, the tenant denied a gift by J. R. &c. and becauſe 
it was by fine, and executed by the words of the fine, there'ore Finch, 
awarded the other to anſwer ; for he ſaid, that party, privy, nor /lran- 
ger ſhall not have averment again/t a fine executed. But Brook makes 
a quzre thereof as to the ranger. Br. Eſtoppel, pl. 31. cites 42 F. 
9. | 5 8 

| g 3. Though the ſtatute of 27 E. 1. 1. extends to averments taken 
by parties and privies, and extends not to averments made by ſtrangers 
that are no parties nor privies to the fine, yet by the common law, the 
puiſſant force and nature of fines was ſuch, that a mere /tranger could 
not have a general averment againſt a fine ; and therefore it is re- 
ported Dy Shard, one of the juſtices of the court of C. B. that it 


was reſolved by the ſages of the law, that the parties, or their heirs, 


ſhould have no averment againſt fines levied, contrary to the fine le- 


vied, to avoid it ; and that 2 ſtranger ſhould have no general aver- 
| ment 


T. OT 
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Fine, 

directly to avoid a fine, if it were not upon ſome ſpecial matter; 
tor he, that is /enant after the fine levied, is intended tenant under the 
elturc of feine of the parties to the fine, to whom, by the common law 
a averment is not given, more than to the party or privy 


and the lpecial matter, which gives him the averment, is, that after 


.c pleads, that the parties to the fine had nothing in the land at 
the time of the fine levied, he doth formally add, that either he him- 


feif, or ſome ather whoſe effate he hath, was ſeiſed at the time of the 
fine levied, &c. But yet the matter is not traverſable, but a mean to 


traverſe and avoid the fine, and therefore the tenant that pleads 
{uch plea doth conclude, et de hoc ponit fe ſuper patriam, with a 
further replication, 2 Init. 522, 523. | 


(K. b.) Unduly gained. Equity. 


1. A Fine was levied by a feme covert, infant, of her inheritance, 

and the father of the baron was one of the commiſſioners, 
that took the fine, and the uſes were declared to her and her huſband, 
and the heirs of their two bodies, remainder to the heirs of the ſurvi- 


vor. he feme dies without iſſue, and under age. The huſband, 


after her death, mortgages the land to J. S. of whom the heir at law 
of the wife gets an aflignment, and then levies a fine and 5 years 
paſs. W. R. who was entitled under the firſt fine, brought a Lill 10 
redrent, and for a difcovery of the deed of uſes. The heir of his wife 
pleads the ill practices, and his own fine and non-claim, and denied 
that there was any ſuch deed of uſes, and if there was, that it was ob- 
rained by practice. And per Cur. all titles at law, that are not di- 
rectly againſt conſcience, ſhall be aſſiſted here to a redemption, and 
if there were only a bl:miſh in the title, fo ſhould the plaintiff; but 
could not get over the tine and non-claim. The plea is good, and 
ſo diſmiſs the bill. Paſch. 1703. Ch. Prec. 218. Packington and 


Barrow. 


(K, b. 2.) Pleading a Fine in Bar of Actions g In 
what Caſes it is a good - E/toppe/, unleſs the 
Plaintiff ſhews how he came to the Land after. 


1. In aſſiſe, a man ſeiſed in fee acknowledged a fine ſur conu- 
ſance de droit come ceo, &. the conuſee granted, and rendered to the 
conuſor for life, remainder to A. in tail. A. after the death of te- 
nant for life, entered and was ſeiſed, and granted a rent-charge 0 
10. and died; the iſſue in tail entered; the grantee is ſeiſed and diſ- 
ſeiſed of the rent, and brings aſſiſe; the heir alleges this matter 7 the 
tail to avoid the grant; the plaintiff” ſaid, that the anceſtor of the te- 
nant was ſeiſed in fee at the time of the grant, abſque hoc, that he was 


feiſed in tail at the time, &c. and the other pleaded the fine for eſtoppel a 
= - an 
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Br. Eſtop- 
Pet, pl. 4. 

cies 3 MH. 6 
37, 28. 


Fine. 
and the opinion of the court was againſt the plaintiff, and that he 


ſhould be eſtopped, as well as he who took by the fine, and that he 
ſhould not have the averment without hawing how his e/tate was 


changed, as by recovery of a more high, &c. or, that another was 
ſeiſed at the time of the fine; quære; for he in remainder, who 


changed, was not party to the fine. Br. Eſtoppel, pl. 135. cites 
30 Aſſ. 9. | | | 
2. If a man levies a fine, or leſes by recovery, and enters after the 

ne executed, or after the execution of the recovery, and dies ſeifed, this 
is no title for his heir in aſſiſe, if the fine or recovery be pleaded in bar, 
without ſhewing how he came ts the land after. And it is ſaid, that 


there is a great diverſity between a fine executory and executed 


pleaded in bar. Nota. Br. Aſſiſe, pl. 483. cites Fitzh. Title 5. 

3. In treſpaſs, the defendant ſaid, that the anceftor of the plaintiff, 
whoſe heir, &c. levied a fine ſur conuſance de droit come ceo, Ic. to 
J. NM. and conveyed from him, judgment, if he ſhall be received to 
lay that it is his frank-tenement, without ſhetuing how he came by it 
after, and it was held a good eſtoppel. Br. Fines, pl. 6. cites 3 
H. 6. 27. ; | N 


L 345 ] (K. b. 3) Plea good; By or againſt Strangers to 


the Fine. 


1. In formedon, the tenant prayed aid of 2, becauſe V. was ſeiſed 
in fee, and leaſed to the tenant for life, and granted the reverſion to 2 
in fee, of whom the tenant prayed aid, and had it, and the prayees came 
and vouched W. and the demandant counter-pleaded, that WW. had no- 
thing in demeſne, nor in ſervice after, &c. and the opinion was, that 


the demandant ſhould not be eſtopped to counter-plead the voucher - 


by the ſuffering of the aid prayer, and though the gift be by fine, yet 
the tenant ſhall not be eftopped to plead ne dona pas, and this where the 
fine was levied by a flranger, as it ſeems. Br. Eſtoppel, pl. 70. cites 
38 E. 3. 23. - | 


2. The tenant vouched to warranty J. ſon and heir of R. and 


the demandant counter-pleaded generally by the flatute, and the te- 


* nant ſaid, that to this he ſhall not be received, for at another time R. 


levied a fine fur conuſance de droit come ceo, &c. to our anceſtor, &c. 
and demanded judgment, &c. & non allocatur ; for the demandant is 
a ſtranger to the fine, and alſo the fine is good if any of the 
parties be ſeiſed at the time, &c. Br. Eſtoppel, pl. 26. cites 40 E. 
39. | | | | 
i 3. And in formedon upon a gift by fine, the tenant may ſay, 
that ne dona pas, if he is a ſtranger to the fine, Quod nota. 


Br. ibid. 
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(L. b.) Avoided 


Fine. 


(L.. b.) Avoided in Part. 


I. A Writ of error is quaſi a commiſſion, and may reverſe for 

part and affirm for part, and is not abatable; becauſe the 
fine is good for part. Mo. 366. Mich. 36 and 37 Eliz. Barton v. 
Lever and Brownloe. | 

2. A. brought a writ of error againſt the mayor and commonalty 

FB. to a a fine levied by his anceſtor of 20 acres of land, the de- 
fendants, in abatement of the writ of error, did plead that the plain- 
tiff after the death of his anceſtor, did diſſeiſe the defendants of the 
land, and made a feoffinent to a ſtranger ; the plaintiff replied that 
they did re-enter upon him, without that, that he did infeaff a ſtran- 
ger modo & forma; the jury found, that there was a fine of 20 
acres, and chat the plaintiff being diſſeiſen 1f all, made a feoffment of 
6 of the acres to a ſtranger. Et {i ſupra totam materiam, &c. But 
it was reſolved by the court, that the feoffment does not deſtroy the 
title of the writ of error for more than ſo much as a feoffment was 
made of, and thereupon they firſt took a difference between ſuſ- 
penſion and extinguiſhment of an action; for, peradventure, if he 
ſuſpend his action as to any part for any time, this is a ſuſpenſion 
unto all, but extinguiſhment of part is a bar to that part only. And 
the opinion of all the court was, that the fine ſhould be reverſed for 
that part of the land only, whereof no feoffment was made, but 
for ſome defects in the writ of error, judgment was ſtayed. Owen 
21. Wright's caſe. 

3. Gawdy cited the caſe in 9 H. 6, where judgment was re- 
verſed for part only, and it is not unuſual to have a fine reverſed 
for part, as if a fine be levied of lands in ancient demeſne, 47 E. 3. 
9. a. there, by Parſley, if there be error in law as to one parcel, and 
error in fac] as to ansther parcel, the judgment, as touching the 
matter in law may be reverſed. Owen 22. in Wright's cate.” 

4. Baron and feme (the fem? within age) levy à ane, and upon 
inſpection the wife was adjudged to be within age, and judgment 
was given, quod finjs predict. reverfetur, and Wray faid, he had 
conferred with many of the other juſtices who were of the ſame 
opinion. Gawdy, the fine ſhall be .reverſed in all, for this is an 
error in law of the court, F. N. B. 21 D. for by this ne the huſband 
giveth nothing divided from the eltate * of the wife, but all paiteth 
from the wife, therefore all {hall be reverſed, and if the fine thould 
be reverſed as to the wife only, then the fine, levied now by the 
huſband alone, is a diſcontinuance, by which the wife at the com- 
mon law thall be put to her cui in vita, and that is not reaſon. 
And we cannot, by this reverſal, make the conuſee to have a par- 
ticular eſtate during the life of the wife, and therefore the fine is 
to be reverſed for the whole, and as void for the whole to the co- 
— 1 Le. 115, 116. Trin. 30 Eliz. B. R. Charnock v. Wor- 

ey. | | 
5. If there be tenan er life, remainder to an infant in fee, and. 


they join in a nne; upon a writ of error brought, it thall be reverſed 
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Cro. E. 
468. (bis) 
8. Sel Paſch, 
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B. R. Mo. 
413. S. Go 


Cro. E. 128. 
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21.88. 
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3 Le. 120. 
Tris. 27. 


Eliz. Go B. 


3 of * only as to the infant, Le. 317. Mich. 30 and 31 Eliz. B. R. 
ee v. 3 8 i 
Luveday.. Pigot v. Harrington. | 
® Le. 290. S. R. 
6. Baron and feme, and a third perſon, levied a fine, and the 
writ of covenant was againſt the baron and the third perſon, and 77: 
the frmmons the feme Was let cit. Coke moved, that for this error 
the whole fine ſhould be reverſed, and it being ill in part, 1s ill in 
all, and ſo was the opinion of the court, but they would adviſe. 
Cro. E. 290. Hill. 34 and 35 Eliz. B. KR Baxter and Ux. v. 


Mounting. 


7. And it is not a ſtrange thing for a ſine to be reverſed in part, 


and to be in force for the reſidue. Arg. Cro. E. 469. 
And ane? 8, A a fine levied of gurldaible lands and of lands in ancient de- 
Se. nee, in which caſe, though the lord by a writ of diſceit avoids the 


upon the b . Pa. 
fine, in na- fine for the ancient demeſne land, yet it is good for the other. Arg. 


ture of a Co. E. 459. (bis) Paſch. 38 Eliz. B. R. in caſe of Wright v. 


18 Mayor, &c. of Wickham. | 
which is ancient demeſne lind, and the record ſhall ſtand for the remainder. Per Vaviſor. Kel, 
$3- . pl. 10. F. N. B. 98. (P.) cites 7 H. 4. 44. 17 E. 3. 31. 21 E. 3 20 S. P. but it 
Mall not be cancelled, nor taken off the ñles. Br. Fines, pl. 36, cites 7 H. 4. 41. and 8 H. 4. 23. 
Per Hu. Ibid. pl. 47. Cites 21 E. 3. 20. —— }0. 374. in caſe of Done v. Smichurſt. 


„Ss where a fhne was leyied in Cheſter, and D. as heir male 
3 


brought error to reverſe it, and the defendant appeared, and pleaded 
a common recavery, in which the conuſey came iu as voucher, and he 


vouched over, aid the plaintiff rep/red by non-ternre in the party 
ſuppoſed to be tenant in the recovery, upon wich they are at ifluc, 
and found that he was tenant of parcel, and net of the other parcel; 
the queſtion was, whether the plaintiti ſhall be barred for all; and 
agrecd not, but for parcel only, and therefore rule was given that 
the land ſhould be examined. Jo. 352. Mich. 10 Car. B. R. 
Donne v. Smithurſt. | 
This pomt 
1 in a fine, this may be reverſed againſt the infant for non- age, and 
Hob. hall ſtand againſt remainder-man. Arg. 2 Jo. 182. cites Hob. 


Hob. | a ˖ - | 8 
28. in 278. Engliſh's caſe there cited, and 17 H. 7. Kelw. 43. 


Ciantie A- | 
ard's caſe.Le.1'5. cites Eng 's5 cafe thus (vie.) a fine wat levied by tenant for life, [and 
reverfioner | and he in ion bein- 
Koner, and not as is the tehalit for lic, 
2 Sid. 96, TI. Error of a fine levied by 4 conr/or5, and aſſigned the death 17 
Pe 2 before the fire engreſſed or ſilver paid; and if by this the fine ſhall 
Glyn. Ch. be reverſed in toto or quoad thoſe two, was the queſtion? and it 
J. row v. was argued by Newdigate ſerjeant, that it ſhall be reverſed for all; 
nn. for by it the writ was abated, and ſo it is a fine without original. 
2 Lev. 127. in caſe of Biddulph v. Harriſon, cited it to have been ſo 
adjudged . Hill. 1662. B. R. Rot. 1179. in cafe of Roe v. Yeatley. 
Cro. E. 12, A fine may be reverſed quoad one, and ſtand in force againſt 
124. Fifot. others. 2 Jo. 182. Mich. 23 Car. 2. By R. Cockman v. Farrer. 


v. Rullcl. 
eum Ch. J. foid it was otherwiſe of a fine ut commer Jaws * Ow. 76. Hunt. v. King. 


(L. b. 2) 


10. $2 where an infant tenant in tail, remainder to B. in fee, join 
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(L. b. 2) Nicnt Comprize. 


2. A fine cannot be levied but of that which is ſpeciſied in the S. P. 1f i: 


A. ; : FS: 5 1 72 ! 1 
vrit of covenant, and not of a foreign Hung, unleſs it be conſequent. 8 44 


Br, Fines, pl. 97. cites 18 E. 4. 22. | {ans tha 
ccatain d in the writ of covenant, or other original. Co. R. on Fines, 11. 
2. #5 in a writ of covenant of land, he acknowledges the tene- S. P. Co. R. 
ments to be the right of the plaintiff, &c. there the plaintiff may 7 3 
grant and render 20s. rent to the conuſor, and it is good; for 25:5 E. 3, pr. a 


#5 conſeguent to the land to grant a rent out 5f it. Ibid. tit. Grant 
. þ Qt), —— [ut 


ſo there for the ſame caſe in 9 E. 4. adjudged, that a writ of covenant was brouglit of 5 ie Fon, ang 
the fire was levied of inannuty, Co. R. on Fincs, 11. 


3. Aul in the ſame caſe where a writ of covenant to levy a fine 


makes mention of land, where the party bas only in reverſion, and 
acknowiedges all his right in the land, &c. to be the right of tne other, 


there the reverſion paſſes. Br. Fines, pl. 97. cites 19 E. 4. 9. 


which Chocke agreed the ſame year. Fo. 3. 

4. And it is adjudged in our books, that where one R. brought 
e/fife of darrein preſentment againlt a prior, whe came into court, 
and levied a fine and releaſe of the adurujen to tae plaintiff, for which 
the ſaid R. by aſſent of the ordinary, granted an annuity to the ſaid 


prior and his ſucceſſors imperpetuum, percipiend. per manus peiſonæ 


ecclie quicungue fuerit; and it was adjudged a good grant, and yet 
the annuity was not contained in the writ of covenant, nor /ſuing out 
of the thing contained in the writ. Co. R. on Fines, 11. cites 31 
E. 3. Br. tit. Fines, 90. | 

5. If a writ of covenant be brought if a mansr except a meſſuage, 
and of this the fine is levied without any exception, yet the meſſuage 
ſhall not paſs, becauſe it was not contained in the writ, Co. R. on 
Fines, 11. cites 38 E. 3. 17. | | 


6. In wwarrantia charte, quod warran. unam acram, if the defen- 5, if yd 
99 mit! :t be 


5 P 0 10 5 7 ” adit 45 5 + he ne jc 
dant will levy a fine of the ſame acre, and of one other acre; the fine is rar 


aot good for the other acre, for it is not comprized within the a at 


e 85 3 — , 4 Vis ofen 
original. Co. R. on Fines, 10. eites 20 H. 6. 3. 4. the defen- 
Cant levies 
a ae of the way, and alſo of a mill, and f pia, which was not compriſed in the writ, it is aijudred 


that the ſnit was void for all the things not comprited in the writ or Covenants and yet in ausient 
time, ſuch fines have been regeived. Co, R. on Fines, II. cites 2 E. 3. 19. 19 E. 3. 


. * .* © * 8 . * - _ * 5 . T, 
7. A ſeire facias lieth ſometimes of things not compriſed in the 


writ; as if in a fine ſur releaſe, the cogniſce reuder rent in tail. 48 E. 


13. 8. Weſt's Symb. ſ. 179. 

8. In a formedon a fine with warranty was pleaded, and as fe part 
the tenant ſaid, that himſelf was ſciſed tempore finis levati, and to the 
reſt he ſaid not compriſed, &c. Br. Fincs, pl. 26. cites 40 F. 3. 14. 

9. Scire facias upon a fine levied of the manor of D. and was of Br. Com- 
40 acres of land, and 10 5. rent as parcel of the manor, and the tenant es bY 
lid, that the 40 acres and 108. = not comprized in the tne, "oe OM 

e 2 a 


N *; ö 
e 
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In this caſe 


ſue my 22 


en wh. h 
career the oe 
| nu ſor ter 


ed to paſs. 
For it 1s 


matter of 
fact not ap- 


parent in 


the fine, of 


which the 


Fine, 


it is held there that he ſhall ſay, not parcel at the time of the fine le- 
vied, &c. for if he does not deny, but that the fine was levied of the 
manor, and that this is parcel, then this is comprized, &c. Br. Scirc 
facias, pl. 47. cites 48 E. 3. 11. 2D | 

10. Forcible entry; in ſcire facias upon a fine brought of 3 acres, 
which 1s alleged to be parcel of the manor of D. of which manor the 
fine was levied, where their intention is of 3 acres parcel of a ma- 
nor, which was recovered, there nor parcel is no plea, but hall ſay, not 
parcel and ſo not comprized; and in recovery of aſſiſe he ſhall ſay, that 
it was not put in view, and ſo not parcel; quod non negatur, Br. 
Compriſe, &c. pl. 9. cires 36 H. 19, 20. | 

11. A fine is levied of the manor of D. and I have another manor 
of D. in the ſame county, and after a ſcire facias is brought againſt 
me to execute the fine of my manor; if I plead nient comprize ge- 
nerally, it will be found againſt me, but I may well fay, that I have 
2 manors of D. in the ſame county, that is to ſay, one called EAI 
Dale, and another called Let Dale, and that the tine was levied of 
Weſt Dale, without this, that my manor of Eaſt Dale was com- 
prized within the fine, and this was adjudged in the ſci. fa in the 
1oth year of H. 7. Keilw. 49. pl. 6. Ld. Brook v. Ld. Latimer. 


judge cannct take conuſance, but ſtands well with the fine, and may he tried by jury. 3 Rep. 153. 


2. Tim. 8 Jac. in Althom's caſe. 


C27, pl. 168. cites 8. C. 


Roll. R. 
102, 117. 
S. C. but 
ſays the 


two other. 


meſuages 
ecicended 


to A. 


Ro!!. R. | 
118. per 
Coke and 


Doddridge. 


in S. C. 


S. C. cited 


a Bull. 3183. 


12. A. ſeiſed of the manor of IF. and 2. niefuages in M. bargained 
and fold his manor of WW, and all his lands and tenements in M. 10 B. 


and covenanted to levy a fine for further aſturance of all his lands in 


W. B. tendered a fine to be levied by A. by the name of 4 meſu- 
ages comprehended in the ſaid indenture of covenant. A. after en- 
tering into the covenant, and before the tender of the notes of the 


fine, had purchaſed two other meſuages, and therefore refuſed to ac- 


knowledge. Coke Ch. J. held clearly, that A. was not bound b 
his covenant to acknowledge this fine, and that a nient compriſe 
cannot be pleaded againſt an expreſs thing, and cited 48 E. 3. II. 
and Dodderidge J. agreed; and yet per Dodderidge and Houghton 
J. if the fine comprehend 4 meſuages, 2 only ſhall paſs, and per tot, 
Cur. the refuſal was no breach of covenant, and judgment was given 
againſt the plaintiff, 2 Bulſ. 317. Hill. 12 Jac. Wilſon v. Welſh. 

13. A man cannot plead nient compriſe in a fine upon intention 
that he did not intend to paſs more than is contained in the inden- 
ture, when the certain number of acres is comprehended in the fine. 
Per Coke, Ch. J. Roll. R. 103. Hill. 12 Jac. in caſe of Wilſon 
v. Welſh. 8 

14. A fine was levied in the iſle of Ely, in court of record there, 
by the name of one meſuage, one garden, one orchard, and common of 
paſture. Ina formedon in deſcender for one meſuage and 15 acres 
of land, the queſtion was whether thoſe 15 acres of land were con- 
tained in the fine, and ſuch fine was a barr? and upon demurrer, 
judgment 'was given for the demandant; for admitting the hne to 
be good, which will be difficult to maintain, it is but a diſcontinuance 


of the eſtate tail. Lutw. 959. 2 Jac. 2. White v. Auſtin. 


15. A, the conufor had ten acres in D. and B. the conuſee had ten 


4 acres 


Br. Comprite, pl. 21. cites 12 H. 7. 6.— Br. Scire Fa- 


Fine. 
acres in the ſame vill; and A. levied a fine to B. of 20 acres, and 
B. granted and rendered 20 acres to A. in ſee; yet A. ſhall not have 
the ten acres of B. unleſs there had been an eſpecial agreement be- 
tween them to ſuch effect; for otherwiſe the conuſee ſhall be ſaid to 
render more than he received, 2 Rep. 76. b. cites it as agreed upon a 
reference to the judges out of chancery in Taverner's cafe. 


(L. b. 3) Pleadings at what Time. And how. 


1. It was agreed, that the note of a fine is pleadable before the 
fine be engroſfed, and hall ſhew the place, where it was acknow- 
led ged and before whim, &c. but after the tine is engroſſed, he ſhall 
not plead the note, but the fine itſelf, which fine ſe levavit in C. B. 
coram, &c. Quod nota. Br. Fines, pl. 41. cites 12 H. 4. 16. 

2. A lecond fine, before it be engroſſed, cannot be pleaded to a 
writ of error brought for reverſing the firſt, and the engroſſing was 
ſtaid on purpoſe by the conuſee of the ſecond, Noy. 59. Hart v. 
Ameredith, 


(L. b. 4) Pleadings of F ines. What Good, and in 
| what Caſes neceflary, 


1. A fine is no plea in 4ſſiſe, or in any other action, unleſs it be 
ſhewn ſub pede /igilli, which is the great ſeal of England. Br. Fines, 
103. cites 24 E. 3. 35. | 

2. In pleading a fine, every one of the juſtices of C. B. muſt be 
named by their names, though other writs which come out of chan- 
cery are directed to J. S. capitali juſticiario de communi banco & 
ſoclis ſuis, without expreſſing the names but contrary of a fine. Br. 
Fines, pl. 125. cites 1 H. 7. 10. 

3. He who pleads a fine ought to ſbetu in what term, and what 
place, as at Weſtminſter; for the party may = no ſuch record or 
28. 


fine. Br. Pleadings, pl. 167. cites 10 H. 7. 


4. Note, per Fitzh. and the prothonotaries, that in pleading of 
a fine, they ſhall not ſay that the fine was levied generally, but that 


ſuch one was ſeiſed, &c. and ſo ſeiſed the fine was levied. Br. Fines, 


pl. 3. cites 27 

5. And if ceſty que uſe levies a fine, which is pleaded by ſuch 
words ut ſupra, viz. that he was ſeiſed and levied the fine, &c. and 
the other ſays, that the parties to the fine bad not any thing, it ſhall be 
found againſt the other; for ceſty que uſe, had nothing in fact; 
but in this caſe he ſhall plead that J. N. was ſeiſed, &c. to the uſe 
of P. and fo ſeiſed to the uſe finis ſe levavit. Br. Fines, pl. 3. cites 


8.4. 


27 H. 8. 4. 


6. Fines are as ectual to bind the right of the intail, when 
they are _ by ſpecial verdict, as when they are pleaded in bar. per 
Cur. 2 Le. 37. Hill. 31 Eliz. C. B. incaſe of Johnſon v. Bellamy. 

7. One cannot be ſaid ſeiſed upon a tine ſur render, without an 
entry alleged. And the pleading by force whereof he was ſeiſed, &c. 
doth not ſupply the entry; but upon a fine ſur conuſance, &c. come 

E e 3 cco, 
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was well 


ell cco, Ko. it is otherwiſe, For that is executed, per Cur. Cro, E. 
Fir rn 903. Mich. 44 and 45 Eliz. B. R. Buſtard v. Coulter, 


it is ple ded, ite. . he was ſeiſed in fee, it is to be intendid, that he entered. For otherwiſe ha 
could no: be ſeifed, wich is the uſual pleading in ſuch caſes upon fines with render, and have been 
always admitted to be good, as appears in Pio eb Grexvos' Cas. And ſo are all the pre- 
cellents. W berefore this exception was dif. hs 0d. 


8. Exception was taken to the pleading a fine; becauſe it was 


 QUEdan finol; is cencorata ſucta fuit & paſtea conceſſum & conc: raatumy 
where the uſual form 1 I wt: finis ſe levavit, which includes all. 

But when they would plead by parts, they ought to ſhew the whole, 
and that perhaps no king's filver was a "Por the exception was 
over-ruled; for the ancient courſe of pleading was as here, 2 Lev. 
31. Mich. 23 Car. 2. B. R. in caſe of Hudion v. Benſon and Ba- 
ron, 

9. The dcſendant pleaded a fine with progumations, and con- 
cluded it with demanding ir judgmen t, if againſt of? this fine which con- 
talus ccarra wy, the plat nuff Hal 5 received to bring error; and 
the court 2 6. it il! 8 Jed, and that he ought to ſay, 7 againſt this 
fine with procianaligns (5 levied; tor a fine at common law makes a 
diſcontin Lance, but does not bar tae right; and by the conclution 
It thall be intended to be without proclamations, and as a fine only 
at common law, nor will the word (f) aid it. For the cencl i; 
ought to take tne ſubſts ace of the bar, that it was a fine with pro- 
clamations, and not a fins only. Palm. 243. Mich. 19 jac. B. R. 
Darcy v. "Jac Klon. 


(L. b. 5) Pleadings 


1. The iſſue in tail brought a 05 1 in deſcender, and the de- 


gs. As of what Term. 


7 gry pleaced 1 in bar, and corfe//ed the eflate ta <7 but /aid, that be- 


» the death of the ENaNt in tail, E S. TwAS ferſed in fee of the lands 
in 1 queſtion, and levied a fin eto him, and 5 years | eaſed, and then te- 
ant in tail died, and whether this plea be a bar to the plaintiff or 
not, was the queſtion; and it reſted upon this whether J S. upon 

| this general plea * ſhall be intended ts be in by Hiſſeiſin or by  Ferffinent 8 4 
for if in by diſteiſt n, then he is barred; if by fevllment, not; and the 
opinion of th: whole court was clear, without any debate, that he 
ſnall be Red 3 in by diſſeiſin, and fo the plaintiff 1 is barred as the 
books are. 3 Rep. 87. a. LY C. SToWELL's caſe, And Eankes 
Ch I. ſaid, that it ſhall not be intended, that tenant in tail had made 
a Normen to bar his iſſue, unleſs it . ſhewed, and it lies on the 
other part to ſnew it; and a feoffment is as well an unlawful act as 
a difleiſ:n, for it is a diſcontinuance. Mar, 195) 196. Paſch. To: 

Car. Taylor's caſe. 


. apud Weſtm. a die ſancti Michaclis in tres ſeptimanas anno decimo 
Wuünelmi tertii coram Thom. Trevor, &c. & poſtea in craſt. 
ſanstæ Trinitat. 1 Annæ, conceſs. & recordat. coram eiſdem juſ- 
ticlar' ſo that the concord of the fine was of one term, and the recor- 

dat. 


ro. 2. A pas e was thus; Haxc eſt finalis concordia a in cur. regis 
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dat. of another term fullrwing; and therefore the queſtion was, of 
which term this ſhould be ſaid to be a compleat fine. Per Cur. it is 
a fine of that term when the concord was © ads and of which the 
writ of covenant was returnable ; for che concordrs fufta in curia is 
the compleat fine, the conce Rt recordat. is the leave of the court to 
inroll it. 1 Salk. 341. Mich. 10 Annæ, B. R. Lloyd v. Viſcount 
Say and Seal. cites 6 Rep. 68. Hob. 330. 2 Vent. 47. 


IFN 


(L. b. 6) Pleading. Partes Finis nihil habuerunt. 
„„ By whom. 


1. A ſtranger may plead this plea, Vid. Prynn's Abr. Cott, But the 
Stanton v. Stanton. 14 E. 3. N 
Rec. 30. Stanton v. Stanton. 14 E. 3 of ihe hk 
ties cannot aver, that the parties had nothing at the time of the fine levied. Br. Fines, pl. 81. cites 
31 All. 24. ; 


2. Note, that in the Exchequer Chamber it was ſaid by Yelver- s, p. for 
ton and affirmed by others, that if my father tenant in tail, or in he ought to 
fee ſimple, grants land by fine, if I will convey by the anceſtor, 1 ſhall ee ne 
not ſay that theſe, who were parties to the fine, bad nothing, but ſuch thing in the 
a one whoſe eftate I have. Br. Conteſs & Avoid, pl. 5. cites 33 H. land at that 
2 18 5 | time. Hut 

5 ; where 3 
12:5very of my anceſtor is pleaded againſt me, it is ſufficient to ſay that the anceſtor had nothing in 
the land at the time without ſhewing_who was tenant thereof. Br. Fines, pl. 43, Cites 14 H. 
4.33. | 
3. But it is ſaid that I all ſay, that after the fine ſuch a one was 
feiſed of it in fee and enfeaffed me in fee. Quære, if without thewing 
how he came by it after. Br, Confeſs and Avoid, pl. 5. cites 33 
H. 6. 18. - 3 

4. Diſſeiſor levied à fire to A. B. and after difſetjee re-entred and 


enfe _ d'ſſeifer, and A. B. re-entred, the diſſeifor brought aſſyje, and 
A. B. pleaded the fine; diſſeiſor ſhall avoid the fine by the matter 
aforeſaid, and fo ſhall take advantage of his own wrong z per Little- 
ton. Br. Confeſs and Avoid, pl. 21, cites 15 E. 44 WY 

5. N. D. is feifed of 2 parts of certain land 1/2 Common «hoc J* S. [ 35 1 ] 
who hath the third part of it, and N. D. levies a fine to W. P. of the 
third part, and he brought ſcire facias againſt the feoftee of J. S. 
It is dangerous to fay quod tempore finis levati N. D. had nothing, 
&c. by which it was agreed that he may ſay, quod tempore hnis 
levati M. D. bad nothing but in common with F. S. whole eſtate he 
hath, Br. Fines, pl. 2. cites 26 H. 8, 9. 7 

6. 4 H. 7. 24. enacts, that the exception that none of the parties, 
nor any to their uſe had any thing in the lands at the time of the fine 
levied is ſaved to ail perſons, except parties and privies. 

7. A. B. and C. coparceners df a manor ; A. enfeaffed J. S. of his 
part to the uſe of himſelf for life, and after his deceaſe to the ute of 
Vis eldeſt fon and heir apparent in fee, and after A, levied a fine 
de tcriia parte, 200 acrarum terræ 400 acrarum paſtura, &c. 

Ee 4 (amounting 


35 


Le. $2. in 
caſe of 
Zouch v. 
Bam field. 


Fine. 


(amounting to more acres than the whole manor contained, ſur co- 
nuſance de droit came ceo, &c. with warranty of him and his heirs, 


and re- tot by the ſame fine for his life only, and then died, and his 


ſon entered. The queſtion was, it the third part of the ſaid acres 


be ſevered from the manor by this fine againſt the heir, or that 
againſt the fine he ſhall be received to aver a continual poſſeſſion 
and continuance of ſeiſin ante finem, tempore finis, & poſt finem, 
&c. in the tenant for term of life. It was held ſtrongly by Plowden, 
Bromley ſolicitor and Lovelace, that this averment by him in re- 
mainder, who was a ranger to the fine, ſhould be received guia 
negue pars fints nec partium heres, &c. But Dyer, Saunders, Man- 
wood, Southcote, Harper and Catlin, held the law clear contrary, 
and that ſuch fine amounted to a feoffment of record, which makes 
diſcontinuance of the remainder or reverſion. D. 333. b. 334. a. 
pl. 30. Paſch. 16 Eliz. Anon, | 


8. Parties and privies are concluded to ſay parties ad finem nil 


 habuerunt, Sc. by the ſtatute of 4 H. 7. but a ſtranger may plead 


this plea. Hob. 334. Mich. 19 Jac. in Mackwilliams's caſe. 


Mo. 251. in S. C. 


® Br. Fines, 
pl - cites 
12 E. 4. 1 


(L. b. 7) Exception; That the defendant was al- 
ways ſeiſed; And by whom to be taken. 


1. 27 Ed. 1. flat. 1. c. 1. enacts, that it all be no good exception 
to a fine, that before, or at the time 7 the fine levied, the demandant, or 
4 anceffors were ſeiſed of the land contained in the fine, or ſome part 
thereof. | 

2. A aſſiſe, fine upon render of the anceſtor of the plaintiff was 
pleaded in bar, and the plainti f ſaid, that he was continually ſeſed at 
the time of the fine, before the 122 and after, till he was diſſciſed; and 
the court held, that he ſhall have the plea, notwithſtanding the privity 
of blood, M. q E. 3. The reaſon ſeems to be, becauſe he claims 
of himſelf and not by uy anceſtor. And for tenant in tail, this aver= 
ment lies well, that his father was ſeiſed, and died ſeiſed after, not- 
withſtanding the fine upon render levied by the father, and that he 
entered after as heir. H. 17 E. 2. and M. 18 E. 2. But Sharde 
made a great diverſity between 3 fine of render, and * fine ſur co- 
nuſarce de droit come ceo, &c. For this is executed, and the other is 
but executory. And therefore the heir is remitted by the entry by de- 


and 19. * ſcent before the execution, as he thought. Vid. ſtatute de finibus inde, 


Br. Fines, pl. 74. cites 13 Aſſ. p 8. 
3. A. was tenant in tail, remainder to B. and A. levied a fine 


come ceo, &c. B. the remainder-man may aver continuance of poſ- 


ſeſſion, notwithſtanding the fine; for he is not party nor heir to the 
conuſar. And the ſame law of a feme covert, where the baron alone 


levied the fine. Br. Fines, pl. 95. cites 12 E. 4. 12. per Fairfax, 


to which Littleton agreec, 


(L. b. 8) 


Fine, 


(L. b. 8) Pleadings. In what Caſes fein muſt be 


alleged in the Cogniſor. 


1. In replevin, the defendants made cognizance as bailiffs to R. 
M. who was ſeized of the place where, &c. as a remainder-man 
under a marriage ſettlement made by S. M. the father, and a fine le- 
vied thereof, &c. the former tenant in tail and remainder-man being 


dead. The plaintiff traverſed the ſeiſin in fee of S. MH. at the time 


of levying the fine, &c. anc upon this they were at iſſue, and after 
a verdiet for the plaintiff, it was moved in arreſt of judgment, that 
this was an zmmatertal iſſue, whether S. M. was ſeiſed in fee at the 
time, &c. becauſe the tenant in tail who claimed under him, joined 
with him in the fine, and conveyed the lands to R. M. and his heirs, 
and therefore the ſeiſin of 8. M. was but formal and to induce the 
matter, and not traverſable, and ſo the judgment was ſet aſide. 
——gerjeant Lutwych ſays, that he could not diſcover what were 
the particular reaſons given by the court for the ſaid reſolutions, 
and therefore (citing the caſes, + &c. in the margin) obſerves, 
that it is ſaid by Fitzherbert in 27 H. 8. 4. a. that in pleading a 
fine, ſeiſin ſhall not be intended if not ſhewn, and that the pro- 
thonotaries ſay, he who pleads a fine ought to ſhew ſeiſin of one 
of the parties, and that ſo are all the entries. But. in Dyer, 291. a. 
it is ſaid, that the antient courſe was otherwiſe, and that to ſay ge- 
nerally, quidem finis ſe levavit; was well enough; for it might be 
of a reveruon, of which ſeiſin cannot be alleged. But admitting 
that the conſtant form of pleading hath been to allege ſeiſin in one 
of the conuſors, yet it does not follow that a traverſe may be taken 
to the particular eſtate, for the fine is good if any of the parties hath 
an eſtate in the lands. * Br. tit. Fines 109. And if a fine ſur 
cognizance de droit, &c. be pleaded in bar, and the averment be 
-_ partes finis nihil habuerunt, the demandant need not reply and 

ew a ſeiſin; for the defendant ought to have concluded his bar to 
the country, without any rejoinder, and fo it is held in 2 Inſt. 527. 
and by Lord Coke in his R. on tines, lect. 22. Nor is there any 


Cale that gives countenance to the traverſing the ſeiſin in fee in this 


caſe, but that of ZoUCH and BAMFIELD. 1 And. 185. Sav. 84. 
and 1 Le. 75. in reporting which caſe, the Ch. J. Anderſon makes 
no mention at all of a traverſe of the ſeiſin in fee; fo that upon the 


whole, it ſeems that the alleging of ſeifin, &c, is only matter of 


form to induce a plea to a fine, and not of ſubſtance to be traverſed, 


2 Lutw, 1608 to 1625. Trin, 1 Anne, Walters v. Hodges and 


(L. b. 9) 
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+ Stat 1 R. 
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Stat. 32 H. 
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Old En- 
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* Mr. Nel - 
ſon in his 
Lutw. page 
518. ſays 
this is a miſe 
take, and 
that there 
is nothing 
relating to 
it. But Mr. 
Nelſon 
might have 
found it at. 
Br. Fines, 
pl. 57. 


ams court, it ſudi ces to be cem in the ſame court. 


Fine. 


(. b. 9) Pleadings, 


fary, i in what Caſes. 


tor or Monſtrans neceſ- 


I. Af by an infant ; the tenant pleaded a ht in bar, and be- 
cauſe he did not ſhew it ſub pede ſigilli, nor any part of it, the aſ- 
life was awarded, and this for that cauſe only as it ſeems, and not 
becaule the plaintiff is an infant to enquire of the circumſtances, 


But note, that the] Jury cannot tind matter of record in their circum- 
And it is faid elſewhere, that if a fine be pleaded in the 


ſtances. 
But if he 
pleads it in angther court, he mult ſhew it exemplified wider the 
grep feal of Engiand in Coarcery, if he would picad it, but he may 

ive it in evidence under the ſcal of G, B. Br. Monktrans, pl. 68, 
Cites 24 E. 3. 49. 

2. Formed in d-/cender and the writ che that N. granted 
the reverfion of a tenant for lite to the baron ana feme in tail by fine, 
and for default of iſſue, the remainder to the anceſtor of the demand- 

rt in tail; and made the deſcents to him; and notwithitanding 


. hat 62 migat have declared upon an immediate gift, and now. has 


and 14 H. 4. 31. a 


male ment:oa of the fine; yet by the beſt opinion it is only fur- 
Pluiage, and he 


need not hei the fine, becauſe the action is of a 
gift executed; for in ſormedon in deſcender, which is aways execut- 
ed, a man need not ſhew deed, quod nota z and fo ſee that before the 


remainder be executed, deed or fine is necejfary to be jhewn, and e con- 


tra after it is executed. Er. Monſtrans, pl. 34. Cites 11 H. 4. 39. 
ccordingly. 

3. In guare impedit, the plaintiff makes his title to the e en 
by grant by fine to J. N. in fee, who after granted it to I.. for life, 
aud after | by another deed} granted the reverſion to the plaintiff, and 
that W. is dead, and fo makes title to himſelf; and the plaintiff 
was compelled to ſhew the deed of grant of reverſion; for it be- 
longed to him, but not the grant for life to W. and per Hank. he 
ſhall chew the fine alio, and fo he did, Br, Monftrans, pl. 40, cites 
14 H. 4. 10. 11. 


(L. b. 10) Pleading in Bar in General, 


1. An exception was taken to the picading of a fine, by ſaying, 
that a final concord was made, and becauſe it did not ſay, that g ; fo 2 
was levied, as the uſual form is; but it was anſwered, that the mat- 
ter and ſubſtance of the fine is ſhewn as fully by this form of plead- 
ing, as by the other, ſo that there is no variance in ſubſtance, and 
in ſuch caſe a man is not bound to a form of pleading ; but if he 
ſhews his matter effectually, it is tuficicnt. Pl. C. 431. a. b. Paſch. 
15 Eliz. Smith v. Stapleton. 

2. Another exception was taken, becauſe it was not ſaid that the 

Kae was levied in C. B. to which it wes anſwered, that the uſual 


for WM 


fo#7 
2 
PI. 


And 
levicc 
withe 


Yn 


PA — 


1 
e 


Fine. 
form is to ſay, that the fine 1was levied in curia domine reginæ apud 


IV-ltmonaſterium, as before was pleaded, and not to ſay in C. B. 
Pl. C. 431. b. Smith v. Stapleton. 


(M. b) Taken by Dedimus Poteſtatem. 


1. 15 E. 2. flat. of Cirlifle enacts, that / the party be net able 
to came before tho juſlices in the court, then two or one of them (by the 
a/ſent of the reſt) fhalt go to the party, and receive his cogniz⁊ance, 
and if but cue go, he fhall take with him an abbot, prior, or fnight 
being of good fame anu © edit, 

The commiſſione re, thot take the cognizance, Hall make a certificate 
thereof to the juſtices, ti the end the fine may be lawfully levied ac- 
cerdling to the former ordinance, ; 

d rectly cortrary tot! is ſtatute If a gt be ce an e yet he may take c 
ld, pot But it an abbot was cr-ate: a baron, he could not. Co. R. on Fines 10. 


dee. 


2. If a perſon, able to take a fine, take; the conuſance of a ſine to 


b:,myelt, it is utterly void. ecauſe he is judex in propria cauſa 
f 


Co. R. on Fines, 10. cites 8 H. 6. by Martin. 


3. One justice alone with a dedimus pitiſtatem may take it; and 


the Ch. J. of C. B. without Audi polejiatem, may take conufance 
pr the fine, as well as otner juſtices by ded, pot. But the Ch. J. 
ef B. R. cannot without ded. pot. and therefore there is a ſpecial 
writ in tne regilter for him ot dediaus potęſtatem. Denſh. R. of 
Fines 7. | 

4. Conuſaice of a fine Hill. 20 H. 8. where the ded. poteſtat. 
made no mention of the county, and ail is certified ihe ſome term, and 
the king's liiver entered, but the fine was rt engreſſed, but re- 
mained in the office of tne chirographer. And it was reſolved 
that it may be now engrotied : but becauſe it is at the election of 
the party to have it either with or wit:out as before 4 H. 7. and 
he 7s dead, fo that now 19 election may be made, it ſhall be a fine 
without proclamations, as at the common law. D. 254. pl. 104. 
Trin. 8 Eliz. Compton's caſe. | | 

5. Dedimus was to take the conuſance of a tine ef. four perſons. 
— The commiſſioners return the corrfance of three only, — The name 
of the fourth may be razed our of the dedimus, and make the writ 
of covenant: to iccord therewith, and it was ſaid to have been fo 
done about 30 years ſince, Cro, E. 576. pl. 24. Trin. 39 Eliz. C. 
B. Anon. | 

6. A dedimus was awarded to take the conuſance of a fine from 
baron and feme, and the conufance of baron only was returned, and the 
teme would not acknowledge it. Lord-Keeper ordered, that a new 
dedimus pot. ſhould be awarded to take the conuſance of the baron 
only, and that it ſhould be of the ſame date as the firſt was, and that 
the return of the commiſſioners thould be annexed thereto ; and 
Anderſen ſaid, fo it might be done here, or otherwiſe, if the fine be 
levicd between the plaintiff and the three others only, it ſhall be good 
without queſtion ; for there is no prejudice to the fourth; for the 

| i | | | writ 
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Coke's R. 
on Fines 9. 
ſavs, that 
taking COgs 
dhe utage 
now of 
nizance by 
One 1070) 
ferjeant ar 
K ie ht y 
de . pot. 


guizance by 


[ 354] 


Vid. (J. b.) 
8 Go 


Fine. 


writ of dedimus might be amended, and the writ of covenant made 


to accord with it, and any of the three ways it would be well 
enough. Cro. E. 576, 577. Trin. 39 Eliz. C. B. Anon. 
7. If a dedimus pot. be to take the conuſance of a fine of three 
perſons, the commiſſioners may take the conuſance of one at one time, 
and of another at another time; for it may be they cannot come to 
one place at the ſame time; and when the conuſance of one is du- 


ly taken, it is againſt reaſon, that the refuſal of the other ſhould 


Impeach it. Quod alii jufticiarii conceſſerunt. Cro. E. 577. Trin. 
39 Eliz. C. B. Anon. 


Mich. 1: 8. A fine by dedimus was taken of an infant, but becauſe it 


2 was not apparent to the commiſſioners, that the infant was with- 


Day v. in age, the court acquitted them. 12 Rep. 122, 123. Hungate's 


Hungate. | caſe. 
S. C. In | 
the Star-chamber. 


Per North 9. The court of C. B. ordered the reverſioner to proſecute an 


and _ information againſt commiſſioners for taking _— a fine of an 
ham * — S « . 7 
mere g Infant, Mich. 33 Car. 2. C. B. 3 Lev. 36. Hutchinſon's caſe. 
great truſt repoſed in the commiſſioners, and they are to imform themſelves of the party's age, and 


a volexary ignorance il not excuſe them, Mod. 246, 247. Paſch. 29 Car. 2. C. B. in caſe of Bar- 


row v. Parrot. 


10. A ded. pot. was directed ts two, and one of them executes 
it, the other cannet certify it ; for the execution of it ought to be 
upon his own knowledge. Godb. 356. Trin. 21 Jac. B. R. in Leo- 
nard's caſe, 3D 

11. A ded. pot. is directed to four, to take a fine of lands in 
everal counties. It two take it in one county and certify, and the other 
two take it in the other and they certify it, none of the certificates are 
good. Godb. 356. per Haughton J. in the caſe above. 

A dedimus 12. A dedimus poteflatem, to take a conuſance of a fine is directed 


Ko 7.7 to J. S. knight, and he takes the conuſance and certifies it by the 


and was name of J. S. knight; whereas in truth he is not a knight ; this is 


returned by not erroneous, nor aſſignable for error that he is not a knight; for 
Ak. gls, it is againſt the record. Jenk. 280. pl. 3. | 


and held ; 
good. Jenk. 279. pl. 3. cites Arundell v. Arundell. Yelv. 33. S. C.——Cro. E. 677. Trin. 


41 Eliz. B. R.——Cro. J. 11. Paſch. 1 Jac. B. R. S. C. 


[ 355 ] , 23: Though now moſt fines are in fact taken by dedimus, yet 
| they are recorded as taken in court, and this to prevent queſtions 
about captions. per Cur, 10 Mod. 45. Mich. 10 Annæ, B. R. in Ld. 

Say and Scal's caſe, . | 


(M. b. 2) The ſeveral Parts of a Fine. 
1. It was reſolved by all the court, that there are five parts of 


every fine, viz. 


For with- I. Original writ, 
out original | 


writ a fine cannot be levied, as appears by the flatuts ds mods levandl finer, that the c of the 


Fine. 355 
law iuffers not, that fina accord be levied in the king's court without original writ, and fo it is 
held 37 Al. pl. 17. 5 Rep. 38. b. Trin. 34 Eliz. B. R. in Tey's caſe. 


2dly, Licente, or leave to accord. For which 
: licence 


there is a fine due to the king, which is the ancient revenue of the crown, and this is cal- 
led the #:ng's filver, and this appears fully by the ſaid ſtatute de modo levandi fines, and the 
entry of the king's ſilver in ſuch cafe at bar was thus, Robertus Drury armiger dat dnz. re- 


_ ginz ſeptem libr. pro licentia concordandi cum Tho. Tey armigero & Elianora uxore ejus, 


de placito conventionis, de maneriis de, c. & habet chirographum per pacem admiſſum, 
coram Jacobo Dyer. Et nota bene, the cuſtom is, that hs in whom the fre is reprſed pays the 


' king's ſilver, and not the other conuſee, who had only for life; and all the precedents are ac- 


cording to this. And note, the ting's t/v-r is entered upon the writ of covenant, and it ought 
to expreſs, firſt the ſum given for licence to accord. 2. The party that paid it, viz. he in 
whom the fee is repoſed. 3. The plea, and between whom, &c. 4. The land, for which 
the fine is paid; and all this was well obſerved in the principal caſe. 5 Rep, 39. Trin. 24 
Eliz. B. R. in Tey's caſe. | 


3dly, The concord. The concord 

s comme. ces 

thus. Et eſt concordia talis, ſc. quod pred” Tho. & Elianora recognoverunt manc ria, &c. eſſe jus, 
xc. Et notandum eſt, that this is the toundation and ſubſtance of the fine ; for if upon this the king's 


h ſilver be entered, though the conuſor dies after, the fine is good, as was adjudged in Carzeri.'s 


CASE. 3 Eliz. D. 220. b. and the note and the foot of the fine are not only abſtracts out of it, 
but the concord is the ground and ſubſtance of the fine. 5 Rep. 39. Trin. 34 Eliz. B. R. in 
Tey's caſe. Co. R. on Fines, z. calls the concord the foundation, ground, life, and heart of the 
tine. | 


4thly, The note of the fine, This is only 
| an abſtrat 

out of the original and the concord, and commences in this manner, ſc. inter Robertum Drury 
and Thomam Cannock querentem, and Thom. T. & E. uxorem ejus deforcian. de maneriis, &c. 
unde placitum conventionis ſummonit. fuit inter eos, ſc. quod prædict. Tho. Tey & Elianora 
recognoverunt maneria, &c. but it was obſerved, that in ancient books, the note of the fine is 
taken for the concord, as in 12 H. 4. f. 15. a. that the note of the fine is pleadable before the 
fine engrotled ; and 22 H. 6. 51. accordingly. But this is intended of the concord itſelf ; and 
all the pleadings in quid juris clamat, &c. that the leſſee had fee the day of the note levied, are to 
de intended of the concord itfelf. 5 Rep. 39. Trin. 34 Eliz. B. R. in Tey's caſe, The note of 
the fine may be entered three or four years after the record made, Co. R. on Fines 3. ; 


5thly, The fot of the fine. This com- 
| ES mences 
thus, viz. Hæc eſt finalis concordia facta in curia'domini regis apud Weſtm. a die Paſchæ in quin- 
decim dies, anno, &c. coram Jacobo Dyer, &c. ſo that the foot of the fine includes all, and has the 
day, year and place, and before what juſtices the concord was made. 5 Rep. 39. a. 39. b. Trin. 
34 Eliz. B. R. in Tey's caſe. | 
The foot of the fine may be entered three or four years after the record made. Co. R. on Fines, 3. 


(M. b. 3) Effect. At what Time Fines take Effect. 


I. Note, that a fine, before it is ingraſſed, is a perſect record, Br Fines 
and may be executed; and the conuſee muſt ſue his quid juris clamat, pl. 56. cites 
per quz ſervitia, or quem redditum reddit as his caſe is, before the ** H. 6. 13. 
ingroſſment of the fine; for the fine being ingroſſed, the conuſee has 
no means to compel the tenant to attorn; and then the conu- [ 3 56 ] 
ſee may by this way loſe his ſervice, and all actions, that the la after | 


attornment, gives him. Co. R. on Fines, 3. 


(M. b. 4) 


Weſt. 


Symb. ſ. 
paſſeth unto, or is ſuppoſed in the conuſge; for ſuch a fine is a feof- 
for cogni= ment of record, as this fine came ceo, or ſur releaſe or confirmation, 


20.— 
If a fine 


ſance de 


Fine. 


(M. b. 4) Sur Releaſe. To whom good. In Re- 
ſpect of Eſtate, &c. And How. 


r. If land be given te the baren and feme in tall, for jolnture of 
the ſeme, by the anceſtzr of the baren; and after the baron dies, and 
the me ſuffers a recovery againſt the ſtatute of 11 H. 7. by covin, 
and after the i ue in tail releaſes all his right by fine, and dies, his 


iſſue moy enter; for the ſaid ſtatute ſays, that the recovery ſhall be 


void, being ſuftered by ſuch feme, unlets he in reverſion aſſents to 
it by matter of record, which ought to be by voucher in the ſame 
action, or ſuch like; for if there be mejne inſtant between the reco- 
very and the aſſent as above; then if the recovery be once void by 
the ſtatute, an atlent by fine after, which is matter of record, wil) 
not make the recovery good, which was once void before. Br, 
Judgment, pl. 148. cites Doct. & Stud. lib. 1. 


2. Tenant in tail made a leaſe for his ton life, and he in rever/ion = 
releaſed to the leſſee for life by fine, and ta his heirs; it ſeems to me, 


that this releaſe is utterly void. For though Littleton ſys, that in 
every caſe, where he, to whom the releaſe is made, hith a freehold 
in deed or in law, ſuch releaſe is good; this is true, but not in all 
caſes. And therefore | have taken a diverſity, viz. In all cafes, when 
a releaſe ſhall enure by way of mitter Feftate, it is not futhcient to 
him, to whom the releaſe is made, to have freehold only, but there 
ought to be privity between go a and releaſee; but when a releaſe 
ſhall enure by way of mitter le droit to him without privity (as if the 
diſſciſor makes a leaſe for life, and after the diſſeiſce releaſes to the 


tenant for life,) this is good; but if tenant in tail make a leaſe for 


another's life, the releaſe of the donor is good to ſuch leſſee. Co. R. 
on Fines, 6. | 
2. If a man makes leaſe for years, and before the entry of the leſſee 
the leon by fine releajes to him and to his heirs 3 now this is a void 
releaſe, for the leſſor, againſt his own fine might ſay, that the leſſee 
had not entered into the land before the fine levied; and yet 31 Aff, 
24. it is adjudged contra, in ſuch a caſe; but other books are all con- 


trary, and ſo is the law. Co. R. on Fines 6. cites 16 H. 7. 5. 50 E. 


3- 37. 3H. 6. 23. 46 E. 3. 13. 15 H. 7. 14. 47 E. 3. 27. &c. 


(N. b) The ſeveral Sarts of Fines, and what are ex- 
ecuted, &c. and how enure. 


I. THERE are 2 kinds of ſines, viz. one executed, and the o- 
ther executory. Executed; that is, where the preſent eſtate 


or 


* 


Oſborn's caſe. 


Fine. + 356 


er ſer ſurrender; executory, as when no eſtate is veſted in the co- groit come 
nuſce, until it be executed by entry or action; as fines ſur grant (eo, &c. be 
«nd render by the conuſee, which muſt be made upon a fine come levied of a 
ceo, or ſur releaſe, &c. or other fine which is executed; or oiher- 8 
wiſe the conuſce could not make any grant and render of that land, d lud, ic 


0, 2 : . 
& c. which he had not. 2 Init. 513. is not exe- 
A cutorv. 

Weſt. Symb. f. 179. cites 43 E. 3. 15. It is not called executed, becauſe the conuſee is in poſ- 
ſeſſion ; but becau/c the fine it executed betwuiren the parties; fo that the conufee cannot ſue execution, 
becauſe the fine in itſelf is ſuppoſed to be executed. A fine is called executory, becauſe the fine 
dos not ſuppoſe any execution, but the conufee may execute it, either by entry or by ſcire facias- 
Co. R. on Fines, 4. 


6. Fines are cither w:thout proclamations, or with proclamations. [ 3 7 
The firſt at common law, the other by „lat. 4 H. 7. 24. Weſt's 357 
Symb. § 19. | 

7. And they are cither ſingle or double, and are ſuch as are either 
with render or without render, See Weſt's Symb. § 21. 

8. A. leſſee for liſe, remainder for life to B. A. levies a fine to Buif B, 
B. {ur conulance de droit; this in truth enures by way of ferrender. ace a Fre 
Co. R. on Fines, 5. cites 3 Aff, Jrom 4. tus 


conuſance 
de droit come £29, & c. this is a forfeiture of both the eftates of A. and B. and ſhall not enure by way 
of ſurrender ; but he in reverfon may enter immediately for the forfeiture, Co. R. on Fines, 5. 
cites 1 H. 7. 


9. If a leaſe be made for life, the remainder to the feme in fee, and Bu it a 
tenant for life levies a fine ſur conuſance de droit ta the baron and leaſe be 
ſeme, and to the beirs of the baron; in this caſe, if the feme dies e, Fr? 

. . - 3 oy » (1.E re- 
without heir, the lord ſhall have the land by eſcheat, for this amounts aver in 
to a ſurrender in law. Co. R. on Fines, 5. cites 39 E. 3. 30 Ail. tail to B. 

| remainder 
in fee TO 85 
Tenant for life levies a fine to A. and his feme in fee. A. dies without iſſue. C. enters for the 
forfeiture, this is not a ſurrender. Co. R. on Fines, 5. cites 41 E. 3. 41 All. 


10. Of hnes there are 4 King. Iſt, A fine ſur cognizance de droit There are 
eome ceo que il ad de ſon done, (i. e.) upon acknowledgment of the 3 55 
rigat of the cogniſee; as that which he had of the gift of the cog- which ; 
nizor. It is a ſingle fine, and admits the poſſeſſion (at leaſt in law) , 
of the lands, by virtue of a tcofiment or former gift of the cognizor, 
and works by way of relcate ; a fee ſimple pailing without the word de gra 
heirs, and nothing being rendered back to the cognizor. This is <7 <2, &. 
the principal and ſureſt fine, and is a fine executed ; ſo that the 
cognizee may preſently enter. „„ 

24, A fine ſur done, * grant and render; which 1s a double fine 2 evccatory, 
(being in a manner two fines, (viz.) a fine ſur cognixance come ceos, EO» 
&c. and a fine /ur canceſſit, &c.) and where the cognizee, after a (4,;; 8 
releaſe and warranty made to him by, the cognizor, doth grant and fur grant 


render back to the cognizor, the lands, &c. limiting otten times 2 3 
thereby remainders to ſtrangers not named in the writ, if the party pines, 3. 


is in poſſeſſion, this fine is executed, otherwiſe he mutt enter, or Fines upon 
have the writ of habere factas ſeiſiu am, &c. 1 5 eee al 

3d, A fine + ſur cognizance de droit tautum; which is commonly pants 2 
uſed to paſs a reverſion. It may be expreiled in ſuch hnes, that ie 
the particular eſtate is in another, yhom the cognizor is willing */vrrender. 


1 Co. R. on 
thowd pus, g. 
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357 | Fine. 

—f A fine ſhould have the reverſion. Sometimes it is uſed by tenant for life, 
+ = tp to make a grant and releaſe to him in reverſion. In a fine ſur g= 
when t& Nizance de droit tantum, the cognizee hath a frechold in law in him 


Aer for liſe, before he enters. | | 
i 4th, A fine ſur conceſſit is, where the cognizor is ſeiſed of the 


er tenantin lands contained in the fine, and the cognizee hath no freehold 
tail afeer therein, but it paſſeth by the fine, It is commonly uſed to grant 


pothdility, away eſtates for life or ycars. And if the cognizces are not in poſ- | 


tenant in , "3 2 
dower, or ſeſſion, they muſt enter, or have a writ of haberę facias ſciſinam, &c. 


by the cur- Wood's Inſt. 240. 


teſy, by fine 


ſurrender their eſtates 1 him in rover , and the form of the fine is ſuch in effect, as the fine ſur 
conuſance de droit; ſaving that theſe words ſuſum reddidit are in the fine upon ſurrender, and the 


clauſe of the wasrany omitted, Co. R. on Fines, 5. 

This fine is executory only, and therefore the law pre- ſuppoſes, that he who rendered is ſei- 
ſed ; yet if the other, at the tinte of the fine levied be ſeiſed, the fine is good, and executed pre. 
ſently; and therefore the court will receive this conuſauce de droit only; and that the conuſee by 
the ſame fine, renders to the conuſor the ſame land, that he who ſurrendered by the conuſance, 
Mall have nothing in the land; the conuſee in this caſe, cannot grant rent to the conuſor by the 
ſame fine, &c. Denſh. R. of Fines, 6. 

F This fine pre-ſuppoſes the conuſor to be in poſſeſſion at the time, &c. and therefore may bs 
executed by enn y, or ſcire ſacias: and though the conuſee be in polleſſion, the fine is good. Denths 
. of Fines, 6. cites 10 E. 3. 1. 1 


1358] (N. b. 2) What F ines proper for what E/lates. 


1. It was agreed that a fine ſur conuſance de droit come ceo, &c. 
is ahwvays intended of fee ſimple, and no lels eſtate ; and that after the 
oy is ſeiſed by the fine, ſcire facias lies not, but a formedon. Br. 

i 


ines, pl. 13. cites 42 E. 3. 5. 


2. Tenant for life may levy a fine ſur grant and releaſe of the lands 


which he holdeth for life, to hold to the cognizee for life of the te- 
nants for life, and it is no forfeiture 44 Ed. 3. 36. But if the eſtate 
were larger, or the fine ſur cognizance de droit come ceo que, &c. 
it were a forfeiture of his eſtate, Weſt. Symb. § 13. cites 4 H. 7. 
fol. | | | 
3. So of ſuch fines by tenant in tail after poſſibility, tenant ix 
dnwer, or by the curteſy, 39 Ed. 3. 16. But ſuch fine of @ gent 
ſeemeth to be no forfeiture, 2 H. 5. 9. Yet a particular tenant as 
in dower, by curteſy, or for life, cannot by fine grant and ſurrender 
their eſtates to the owner of the reverſion, or remainder, but may 
by fine grant and releaſe the ſame, Weſt's Symb. 5 13. cites 17 
Ed. 3. 62. 24 Ed. 3. 26. 20 Ed. 3. & 14 Ed. 3. 
4. A leſſee for years levies a fine for conuſans de droit come ces: 
This fine is void; for he had no freehold ; partes ad finem nihil 
habuerunt. Jenk. 254. pl. 45. 
Ia the 338 Feme tenant for life, remainder to J. S. in tail, remainder ts 
cis caſe * the baron of the feme for life, * remainder over. Baron and feme by 
was ſ.1d 
that the habent in tenementis prædictis pro vita of the baron and feme, with 
_— warranty, which deſcended upon J. S. The queſtion upon this 
. was, whether this ſhall be conſtrued to paſs one entire eſtate for the 
to be levicd | | lives 


fine ſur conceſſit granted tenementa predifia & totum, & gquicguid 
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ves of the baron and feme, or ſeveral diſtinct and divided eſtates by thoſe 


for the lives of them? Hale Ch. J. & Wild J. held clearly, that yy 


the intent here was to prevent a forfeiture ; but what operation it aud alſo 7 
ſhould have as one entire freehold for both their lives, or a divided mud in 


eſtate they would conſider & adjornatur. The parties agreed, ſo 2 ke 
nejraie tally 


no judgment was given. 2 Lev. 154. Hill. 27 & 28 Car. 2. B. R. % 
Piggot v. Ld. Sali (bury. is more in- 


n cent than 

fine ſur conuſance, and is like to a grant of totum 80 ſunm. But then this fine ſhould expreis 

the eſtate of the conuſors; a: 0 if it docs not, even this fine ſur concetſit may be a ,.. feitur:. 2 ſo. 

69. 8. C. es. 44 E- 3. 36. 2 Mod. 109. S. C. Pollexf. 146. S. C. 
2 Keb. 580. S. C. 1 Rem ainder to the femè in fee. 2 Jo. 68. 


The Operations of the ſeveral Sorts of 
Fines. 


[(N. 5 


1. As well the fine ſur Senne de Sei coine ce0, 7 as ſur conu- A fine ſus 


ſance de droit tantum, gives a fee ſimple to the conuſee, without the 8 de 


words his Heirs; for ev ery fine ſur conuſance de droit is 5 5 „be. 


fee ſimple, Co. R. on Fines, 7. | 2 

e a je 
impl. - but it is only 53 $4 Ic. ti 1, 4 nd therefore there is 25 repugnancy 70 limit an eſtate for 17 o the 
conuſee; for the precedent donation or feoffment, which is ſuppoſed, miaht be for life uly, or in 
tail, and the general intendment of the conuſance may be qualified ty an expreſs limitatian. 1 Salk. 
in calc of Hunt v. Buuriue. cites 41 Ed. 3. 14. Co. Litt. 9. b. Lut w. 781. 8. C. 


290 
gy”. 


2. Any eſtate by fine that operates by way of grant ; the law, to 
avoid wrong, expcunds it fo, that cvery one grants, what he lawfully 
may. Arg. Ray! m. 147. cites 10 Rep. 98. Mich. 10 Jac. Sir 
Edward Seymour's Calc. | 

* 4 tenant for life, remainder to B. in tail; B. levies a fine 7 with [ 359 ] 
proclamations ſur conceſſit to TG for thei {ves : this fine bars 
the intail, during the ſaid two lives only, and is not a diſconti- 
nuance omnino: for B. was not ſciſed by force of the tail, and the 
fine is fur conceſſit; it ſeems that A.'s acceptance of this etate to 
him and C. 15 a ſurrender of the former eſtate which he had: as in 
caſe of a leaſe for years made to A. and during the years he ac- 


cepts a leaſe for years of the ſame land to him and B. Jenk. 321. 


pl. 28. 

4. A fine ſur cognizance de droit come ces, &c. is a feoffment upon 
record of the lands compriſed in the tine, and . doth ply a Ewery 
and ſeiſin of thoſe lands, Hill. 1649. 26 Jan. B. S. 2 paſs the eſtate 
out of the conuſor to the conuſee, but if another perſon were in by 
tort, it will net amount to an entry, as a i eee will, to purge 
that tort. L. P. R. 615, 


Vol. XIII. Ff (N. b. 4) 
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Fine. 


| (N. b. 4) Ancient Demeſne. The Force and E 
ect of Fines in Anciont Demejne. 


1. In aſſiſe the tenant pleads that the land is parcel of the 
manor of D. which is ancient demeſne, judgment, &c. He ſhall 
not be received to ſay that it is ancient demeſne; for a fine of re- 
leaſe was levied between us and you of the ſame land, and becauſo 

this is a judgment in curia regis, therefore though there was 19 
tranſmutation of paſſe ſten, yet it is a judgment which made it frank- 
ee between the parties; but the lord and ftrangers ſhall not be bound 
by it, but ſhall have adyantage of ancient demeſne, per Wilby. Br. 
Auncient Dem. pl. 17. cites 21 E. 3. 25. 

2. And note, that the lord himſelf was one of the defendants in the 
aſſiſe, and becauſe he pleaded by bailiſ and did not take the tenancy 
upon him; it is ſaid that it does not effop him in a writ of deceit t2 
reverſe the fine, and to make it ancient demeſne again; and fo tee, 
that though it was ſur releaſe, which is not tranſmutation, yet it is 
a judgment in curia regis, and fo frank-fee for the time; and it 
ſeems there that noe can plead ancient demeſne but only the tenant, 
Br. Auncient Dem. pl. 17. cites 21 E. 3. 25. 

3. A fine levied in ancient demeſne is nt gesd, for it is no court 
of record; but at this day common recoveries by ſufterance are uſed 
there to bind the tail, per Knivet, which note, and well; for the 
land ought to be implcaded there by writ of right-clote, and not 
elſewhere; contra of a fine. Br. Auncient Dem. pl. 47. cites 50 
AL - | 

W a fre or 4. By the beſt opinion, if a fine levied of land, which is ancient 
Ss bn hank demeſne, be reverſed by deceit, yet it is goed between the parties. 
Ihr. Fines, pl. 101.. cites 7 H. 4. 44. And alſo 17 E. 3. 31. that 
wh;.b i; 2x- nothing is effected by the reverſal, but to reſtore the land to be an- 
, „ Client demeſne, but it remains good between the parties. Ibid. 
brirg: dliccit and r: ver fe. I the fine or recovery is by this rower ſ d tetwween the peartics, and i; 4nid ; be- 
caute now it was, n ; and he who had the land before may enter, per Littleton and 
Needham. Br. Auncient Pom, pl. 29. cites 8 E. 4. 6. S. P. Br. Fines, pl. 36. cites 7 H. 4. 44, 
& 3H. 4.22. and favs that tue beſt opinion is ſo ; for that it is reverſed as a judgment 
reverſed by writ of error as it ſeems, and that Hull ſaid, that the judgment proved that the cou! 
had no juri:diction of it, and therefore was void agaiuſt all —— Br. Fines, pl. 47. S. P. cites 21 E. 
3. 20. | ; 
*[ 360] 5. If in ancient demeſne, a writ of right cle be brought againſt 
A. and it be proſecuted in the nature of a formedon in the deſcender, 
a fine levied there, and without proclamations by the cuſtom there, 75 
vied in an- 4 bar, If this judgment be reverſed in the Common Pleas, the 


Fine eur 


cient de. Common Pleas ſhall only judge that the plaintiff ſhall be reſtored to 


makes 2 Ag BIS action in the court of ancient demeſne, unleſs there be ſome 


buena, Other cauſe which * takes away the juriſdiction of the court of an- 


ES of cient demeſne, for which the judgment given for the plaintiff in an- 

7 {-»;-4 Client demeſne is reverſable; the court of Common Pleas ought not 
is C. H. . to judge the ſaid plea in bar bad; for the flatute of the 4 H. 7. that 
ecp; tht it | ; fines 
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a fines ſhall bar an eſtate tail, and the ſtatute of Het. 2. c. 1. guod finis i n 


| L. vatus by tenant in tail % jure ſit nullus, are to be underitood of _ 
fo fines at the common law ; and net 79 extend to the ancient cuſtom force of the 
* of ancient demeſne. "The formedon in the deſcender and eſtates tat. 4 Me 7. 
tail, were at the common law: ſuch tenant had power to alien, 5 


only after he had iſſue. 10 Ed. 2. Fitz. Formedon 55. and generally Lutw. 781. 


the ſſlatutes are not to be conſtrued to deſtroy the cuſtoms of ancient . v. 
hall demeſne, which by intendment of law, concern agriculture and the 8, 
re- ſubſiſtance of the king and his ſubjects. Jenk. 87. pl. 68. cites 4,5. S. C. 
aufe Hob. 47. Barnſly and Coxc's caſe. and fays the 
5 119 . l : | diſcontinue 
= ance is becauſe the freehold 1; recovered in the action. For every recoveror recovers a fee ſimple, 
mx and a recovery of a fee { nc, mult work a difcontinuance; and if this be allowed to be a fine, it 
und * out in conſequence to have the effect of fines, But note, that it 15 lar to the entail; for it 15 by 
Br, S theſtitute 4 U. 7. that a fine wich proclamations thill bar an eſtate tail, and no fine, but with 
SE proclamations is within the ſtatute, nor can bar an eſtate tail. It is only a diſcontinuances 
55 | Lutw. 959. White v. Auſtin. Lutw. 781. S. P. Hunt v. Bourn. D. 373. a. b. pl. 13. 
mey 6. Aud though Coke in the 3d part of his inſtitutes ſeems of an- 
it tz bd ther opinion: for it ſeems to him that u c¹ ſhall prevail againſt 
ſee, | a ſtatute made within term of memory, Under correction neither 
it is the ſtat. 4 H. 7. of fines, nor the 18 Ed. 1. of fines concerns this 
1d it WM calc; for neither of them Jays in expreſs words, that fines with pro- 
rant, | ciamatiens ſhall bar the intail: theſe ſtatutes only ſay, that fines 
| with proclamations /a// be bars to all parties and privies, and to 
court | Nlrangers, if the ſtranger doth not bring his action, or mate his claim 
uſed | within 5 years aſter ſuch fines levied with proclamations. And the 
r the true intention of the 4 H. 7. was to take away and repeal the ſta- 
not tute of non- claim the 34 Ed. 3. c. 16. and not to bar the eſtate tail 
5 50 any more than 18 Ed. 1. had done, as appears by the ſtatute of 32 H. 
| 8. c. 36. which ordains finds levied as above, and non=-claim as 
cient above to bar the tail. Jcnk. 87. pl. 68. 
ties. 
that : | 
e an- * : - . | i - 
EY (N. b. 5) Scire facias. In what Caſes, And How, 
1; be- . . . ; | "I 7 
e. 1. Sci. fa. lies to execute a fine levied of an acquittal. Br. Fines, 
4.44. pl. 1c. JF E.S 23. | 
1 2. Land is rendered by fine ts an huſband and wife, and to the 
> COU! 0 a R - ET, 8 
3 heirs of their two bodies; they have 1//ue A. the huſband and wife 
die; A. enters and enfeoffs B. 2 ith warranty; A. dies; D. his iſſue 
0 brings a ſcire facias againſt B. to execute this fine; it does not lie; 
21 f : . 0 a 2 ; 
Ws or executio facta eſt, & non reſtat facienda, as Weſt. 2. c. 48. 
_ 15 ſpeaks; and if this ſcire facias ſhould lic, the feoffee ſhould loſe his 
3 warranty. Reſolved, that the heir in tail is put to his farmedon in 
87 the h1 of . - . | . - 
FR this caſe; in a ſcire facias, a voucher doth not lie; the teoffee ſhall 
1 9 80 not loſe his warranty, and therefore a formedon only lies for the 
eee heir in tail in this caſte, Judgment affirmed in error. Jenk. 18. 
* pl. 34. cites 20 E. 3. | 
33 3. Scire facias upon fine /evied to T. R. and I. and to the herrs $: ifa fins 
| ef the bouy of R. the remainder to the rin ht heirs of the ſaid V. IT. be ved to 
that pf 7 the remainder to t of the ſaid . „ 


fines died, and K. died without iſſue, and M. ſurvived and died; his heirs feme, and ts 
| | Ff2 | need 


3 
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IF. n need no ſcire facias to execute this fine, becauſe it is executed in his 22 BY 
Sr, and he life, by the fee and franktenement in II. Weſt's Symb. 179. nothi 
| ng beg cites 40 E. 3. 20. N 8 55 _ 
baron ard tfeme do di, the fine is executed for one moiety in the lif: of N. Weſt's Symb. ſ. 179. cites _— 
Firzh. Sci. fa. 19. 43 Ed. 3. 9. 24 Ed. 3. 57 - | : ) 66 
4. Scire facias upon a fine, the tenant for life prayed in aid of him i - 
in the remainder in tail, and had it notwithſtanding that delays are der v 
ouſted in ſcire facias by the ſtatute, quod nota, Br. Sci. fa. 16. MW fine; 
-eites 41 E. 3. 16. £ Dutt 
[ 261 | 5. Aiter the party is ſeiſed by the fine a ſci. fa. does not lic, but a 3 Eli 
2 for niedon. Br. Fincs, pl. 13. cites 42 E. 3. 5. . oe the 
6. If the plaintitt have j-veral ates created by ene fine, he need- 
eth but one writ of ici. fa. 43 E. 3. 11. though it be of ſeveral things — 
againſt ſeveral tenants. 11 H. 4. 15. 21 Ed. 3. 14. 24 Ed. 3. 25. © 
Weſt's Symb. $ 179. -” 12 
7. If land be given by fine for liſe, the remainder to baron and in ta; 
feme in tail, and the baron dietb; and then the tenant for life dieth, WF tors, « 
and the feme entereth, the fine is executed, fo as their iſſue needeth MW dro 
no ſcire facias. Weſt's Symb. § 179. cites 49 E. 3. 12. had ti 
8. Per 4 juſtices and ferjcants, where a fine is levied e the barim the 7 
and feme in ſpecial tail, renal uder ts the heirs of the body of the baron, caſe 2 
the jeme dies without ue; the remainder is exccured in the baron, b. Re 


becauſe he is not as tenant for life, and then the remainder in the 
heirs of his body veſts the tail in him, quod vide ibidem; and yet 


i} notwithſtanding this, and a bar in aftite by judgment againſt th: (N. 
+4 plaintiff himſelf in this ſcire facias he had execution; quod mi- 

18 rum!] for it ſeems that it was exccuted before, and alſo the judg- 

1 ment in the attile, being in force, binds him. Br. Fines, pl. 33. 

4} 4 cites 7 H. 4. 23. 

4 ü Co. R. on 9. If a fine be levicd to A. in tail, the remainder to B. in tail, the 


_ remarnder to C. in fee. And the record is ſent into the chancery, and 
pl. <9. cites the fir/? tenant in tail died without iſſue, and the record cometh back 


14 8 16. into the bench by Mittimus at the ſuit of him in the ff remainder, 
3 W and thereupon he had a fcie facias to execute the fine, and died 
120. cites Without 1//ue before execution had; he in remainder in fee, ſhall not 
14 H.7.17. hercupon have a ſcire facias without a new commandment, becaufe 
_ can { the record was once out of the court, and came in again at the ſuit 
60. cites Ss. Of him in the firſt remainder, unto whom he in the remainder in fee 
C. None is a ſtranger ; yet the * iſſue of him which removed the record, in 
_— this caſe might have a ſcire facias without any new commandment, . 


ofa fine, becauſe he is privy. Welt. Symb. § 176. cites 14 H. 7. 16. 9E. and C 
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which is in 4. 15. II E. 4. 13. the te- 

is C. B. with- | h 1 h 
44 vut a new commatuiment to them to make execution, unleſs he only, at whoſe ſuit it was brought a 

ET into C. B. per Cur. For per Choke, the writ is ad protecutionem A. B. Quzre of his herr, quod held o 

T5 nemo negavit. Br, Emes, pl. 67. cites 9 E 4. 15. executt 

D. 29ipl. 195. Hill. 28 H. 8. Anon. cites 14 H. 7. and 11 E. 4. fo. ultimo accordingly. But by tit] 

in Dyer tis ſaid that the heir muſt liave a n-w certificate of the fine, by a new writ out of tit J liti⸗ 

chancery x for the mittimus was to impower the juſtices to proceed ad proſecutionem of ſuch an one (tht and w 

anceſtor) pu when he is dead, the warrant is determined, and the court caunut proceed at the Br. Bi 

profecutigrot another. «1 


10. UW infee, 


in his 


9 179. 


79. cite; 


; of him 
ays are 


fa. 16. 
„but a 


> need- 
[ things 
3- 25. 


on and 
7 dieth, 
jeedeth 


e barim 
bd ron, 
baron, 
in the 
nd yet 
lt the 
od mi- 
judg- 


pl. 33. 
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all not 
zecaufe 
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ord, in 
dment, 


b. 9 E. 


brought 


r, quod 


ly. But 
it of the 
One (the 


ed at the 


10. It 


droit come ces que, 


Fine. 
10. If a man grant the reverſon of an acre a land, where he hath 
nothing in the land, by fine executory, and afterward he pur- 
chaſeth the rever/i5n 3 now the grantce ſhall enter when the reverſi- 
on doth fall, or {hall have execution thereof, by a ſcire facias. Perk, 
§ 66. 

11. Upon a fine ſur connſance de droit come ceo, &c. with a grant 
and render; the fee was limited by the word remaneres as a remain- 
der when it was a reverſion, it was doubted if a ſei. fa. lay; for the 
fine was executed before, and ſci. fa. lies only on fine executory, 
But now he is put to a formedon. Ste D. 199. pl. 55, 56. Paſch, 
3 Eliz. Gale v. Gale. —- And ſee Dal. 29. pl. 4. —— The opinion 


of the court was againſt the plaintiff. D.*199. b. pl. 56. 8. C. 


A and AL, 
15 ww: fo and 
B. l:wicd a 
fine to C. 


* 


with grant 
and render 

49 H. in tail, 
remainder t9 
AT. and hr 


2 T = J. 8. 


prought ſci. fa. in remainder, as heir of M. after B.“ death without iſſue, and had judgment. D. 


159. pl. 55. Marg. cites M. 13 & 14 Eliz. Ld. Shandois's cate, 


12. But where 3 def;rceants granted and rendered to the plaintiſf 


in tail, with diverſe remainders over in tail, the reverter ta the gran- 
tors, and the heirs Y, one of them in fee, without any conuſance de 

Pc. at the beginning, and the heir of him who 
had the fee ſimple limited to him, brought the ſci. fa, ſuppoſing all 
the tails ſpent, ſo that there ſeems difference between this and the 
caſe above. D. 199. a. b. pl. 56. cites a precedent in T. 18 H, 
b. Rot. III. | | | 


(N. b. 6) Scire facias. At ꝛchat Time it lies to ex- 
_ecute a Fine. | | 


1. A ſcire facias may be ſued upon the note of the fine, before it 
be ingroſſed by the chirographer. Weſt, Symb. § 179. cites 22 Hl. 
$..1% | | 

2. But of a fine levied before time of memory, a man ſhall not have 
execution by ſcire facias. Weſt. Symb. § 179. cites * 1 E. 4. 6. 


but cites + 16 H. 7. 9. contra. 
126. cites S. C. 


(N. b. 7) Scire facias. By vhom. 


1. If land be given by fine ta 4. for term of life, remainder to B. 
and C. and the heirs of their two bodies, and each have iſſue and die; 
the tenant for life dies; the one i ue and a ſtranger enter; the iſſues 
ſhall have ſeveral writs ; for the inheritance is ſeveral, and the iiſue 


held out may have action of /c:re acids againſt the ſtranger * only ta 


execute the . for his moiety and not join the other iſſue; for he is in 
by title in his moiety, and the ſtranger in the other moicty by tort z 
and when he has recovered, he and the other are tenants in common. 
Br, Brief, pl. 444. cites 24 E. 3. 29. 


2. Fine was levied to A. and MA. his wife in tail, remainder to M. 


in fee, They had iſue a ſon named B. The baron died, and 4. 


#f3 by 


[ 362] 


* Br. Fines. 
pl. 90. cites 
S C.— Br. 
Fines, pl. 

accordingly, 


® Orig. (ta- 
men.) 


Br. Execu- 
tions, pl. 67. 
cht. So Co 
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by an after huſband had iſſue C. then M. died, and P. entered and 
died without iſue. C. ſhall have ſci. fa. to execute the fine, and 
not the collateral heir of B. For B. was ſeiſed in tail only, and the 
fee was in abeyance and not executed in him; and now C. is heir 


of the whole blood to A. though but of the half blood to B. And 


whoſoever is Heir to the anceſtor when the fee fails, ſhall have execution 
thereof. Br. Scire facias, pl. 126. cites 24 E. 3. 30. 62. and 37 
E. 3. lib. Aff. 4. | | | 

3 F. N. achnauledged all the right which he had in 100 acres of 
and in D. t be the right of WF. N. and his heirs, and obliged him- 


elf and his heirs ts warranty, and to acquit IF, N. and his heirs; 


and the lord paramount diſirained I, N. and he brought ſcire facias, 
which is returned warned, and the ſaid F. X. did not come to acquit 
him, by which he prayed execution; and per Belknap, he ſhall have 
writ of meſne ; but per Kirton, he ſhall have writ of execution by 
ſcire facias ; for the thing is eæecutery, and this by the ſtatute de hits 
que recordata ſunt, &c. Br. Scire facias, pl. 50. cites 49 E. 3. 8. 

4. A fine ſur conuſance de droit, &c. levied to- A. and B. and 6 
the heirs of A. the jointenant for life ſurvived and died; the heir of 
the other who had the inneritance, ſhall not have ſcire facias to exe- 
cute the fee; for it was executed before. Co. R. on Fines 4. cites 
11 H. 4. 5: b. per Hill & Thirning. | | | 

But (os 1 5. But if a fine be levied fur conuſance de droit, &c. 4% A. for life, 
_— * --3 remainder to B. in tail, remainder to A. in fee ; there B. after the death 
then is the Of tenant for life, ſhall have ſcire facias to execute the eſtate tail, and 
fine execut- the ſon alſo of tenant for life, after the death of tenant in tail. Co. 


ed in the te- R. on Fines "I 

nant for 

life, and he ſeiſed in fee. As if lard be given for liſe, remainder in tail; remainder to the right 
heirs of the tenant for life, and tenant in tail dies, the tenant for life is ſelſed in fee. Co. R. on 
Fines, 4- cites 40 E. 3.9. 33 H. 6. 5. 


[ 363 ] 6. If two ſue a ſei. fa. to execute a ſine, and the one dieth, the 

0 ſurvivor ſhaſl have a ſcire facias without any new commandment, 
ut if d: 8 Fa 3 7 

eee Weſt. Symb. § 179. citcs 1 E. 4. 13. | i 

a; Ki unto A. B pray a ſcire facias, it is not grantable until they have ſued ſcwerol wurits to the 

juſtices of the bench, commanding them to make execution. Welt. Symb. ſ. 179. cites 11 E. 4. 

43+ . 21 E. 4 i 


7. A fine was levied between the prior of B. and J. S. that the 
prior ſhould find ſo many maſſes in the manor and chapel of C. and, 
for non-performance, the heir of C. brought ſci. fa. and yet C. was a 
ftranger to the fine. However becauſe it was an ancient fine in the 
time of H. 3. and alſo the heir of C. was to have advantage of the 
fine, the ſci. fa. was awarded to lie. Br. Fines, pl, 126. cites 16 


H. 7. 9. 


(N. b. 8) Execution. Of what Conuſee ſhall have 


Execution. 


1. A man gives in tail by grant or render, ſaving to himſelf the 
reverſion, and dies; and the tenant in tail dies without iſſue; and R. 
enters and endetus the feme of the tenant in tail; the heir of _ 

| We rings 


wi 


c aud 
ne, and 
nd the 
1s heir 


And 


Cution 


1nd 37 


Cres of 
Him- 
herrs ; 
facras, 
acquit 
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on by 
le hi:s 
8. 
and t1 
cir of 
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r life, 
death 
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the 
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mr 
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29 E. 3. 8. i Sci. fa. pl. 
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brings ſci. fa. againſt R. of two parts, and recovers, and another ſcire 
facias againſt the feme of the third part, and ſhe prays to have aid of 
R. And / fee a ſcire facias of a rever/ton that was reſerved, and never 
was out of the donor and his heirs, and which was not given by the 
fine, but reſerved, and yet the ſcire facias lies. Br. Sci. ia, pl. 95. 


cites 2 4 33 


2. If the ſervices cet after a fre levied of the ſcigniary, the 5, if the 


cogniſee ſhall have execution of the land eſcheated. Wieſt. Symb. ine be _y 
5 f v1EC 0 5 


— 5 4 : * a 
179. cites 4& E. 3. 11. | | for life, re- 
maincler to B. The r-ameindor omg after the dab of tenant fer Ife, ſnall have ſci. fa, of the land eſ- 
cheated. For now it is parcel of the manor, aud is come in lien of the ſervices; and yet it was 


not properly compriſed in the fine. Br. Scire facias, | l. 47. cites S. C. 
2. A man ſhall have writ of execution, of things which are nt 2: of a fine 


compriſed in the writ of covenant, by ſome. Br. Sci. fa. pl. 50. cites 7 4% 
" t jt 2I's 


co, cites 49 E. 3. 5. 


* ee renders rent, ſcire facins lies upon it. id. 
4. If the conuſee rend t, ſcire f, lies upon it. Ibid 
5. So, Where a man levies a ſine in tail rendering rent, ſcire facias 


will lie for the rent, per Belknap. And ſo ſee that a thing executory 


ſhall be executed by ſcire facias. Ibid, 3 
6. Scire facias lies of a common or corody upon fines levied of them. 2 154 3 
Per Athton quod not fuit contradictum in entry in nature of aſſiſe. b. 3. as to 
Br, Scire facias, pl. 171. cites 4 E. 4. 2. | a corody 
| RY P / _ + | cites 18 H. 
6. 


(N. b. g) Pleadings in Scire Facias. 


I. In a ſcire facias by him in the remainder inn an e/tate tail = Scl. Aon 
. . 2 * AY $ } 5 
againſt A. B. ſuppoſing the donee to be dead without iſſue, if A. B. „ 
plead that he is iſſue to the donee, and the plaintiff eplieth, that he 
52 1 it is a good repiication, Weſt's Symb. 1. 179. cites 40 
> 3. 1 - : 


2. Scire facias upon a fine, the tenant ſaid, that thoſe whe were 


Parties to the fine, had nothing, &c. but one J. was ſeiſed, &. whoſe 


eftate he has, &c. and the plaintiff ſaid, that F. had nothing at the 
time of the fine, &c. and no plea, but he ought to maintain his writ, 
that the parties to the fine were leifed, &c. br. Maintenance de Brief, 
pl. 22. cites 40 E. 3. 30. | 
3. In ſcire facias upon a fine, Berk. prayed judgment of the writ, [ 364 ] 


for the writ is guare deſcendere nan debet, which proves pa, ion, & 


non allocatur, by which he demanded judgment of the writ be- 
cauſe the fine in itſelf proves execution, For it was ſur conuſance 
de droit come ceo, &c. To have and to hold to him, and the heirs of 
his body. &. And the opinion of the court was, that it is executed 
ſo that formedon lies, and not ſcire facias. Nota, Br. Brief, pl. 47. 
cites 48 E. + 13 | 

4. In formedon in reverter or remainder, the demandant muſt 
mention the death of every one that had eſtate, and ſurvived his an- 

| 24 c:/tary 
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ceftor, but not ſo in a ſeire facias ſur fine, Symb. ſ. 179. cites 42 


E. 3. 19. F 10 

» 51 5. If in a ſcire facias the Theriff returns the party ſummoned, and | of 

| he appear not, execution ſhall be awarded. Weſt's Symb. ſ. 179. de 

Cites 43 E. 3. 13. | 1 

6. Where a man all-ges the death of ſeveral in ſcire facias is ex- be 

ecute a fine, which he need not, it is only ſurplutage. Br. Nuga- fic 

tion, pl. 2 1. cites 43 E. 3. . | | Tr” 

7. Feoffment with warranty from the plaintiff's anceſtor is a good plea BE 

a. *P ſcire facias upon a fine. Weſt's Symb. ſ. 179. Cites 22 H. 6. 39. W. 

. 8. In a ſcire facias, to execute a fine as conſin and heir to him in BI. 

cites S. C. the remainder or reverſion ; after the death of the particular tenant 7 th 

Brook ſays, the plaintiff needed not to ſhew heto couſin and heir, fo long as the plea EM 

e. ee hath continuance by 1dem ates, XC. given to the tenant, nor at his | w. 

nage is not appearance, nor ntl the plaintiff pray execution ; and then the co- ab 

compriſed ment colin and heir is to be entered thus in the roll only, et pre- | W 

eg = wg diftus J. dicit, quod ipſe eft conſanguineus & heres J. M. videlicet fi 1 

tered in the Jiu, & heres T. V. fratris & hæredis ejuſdem. J. Ii. Weſt's Symb. ri. 

roll. Quud 179. Cites * 33 H. C. 54. 41 Ed. 3. 13. & 24. 8 H. 4. 31. 1 

— | | | he! 

| "a 13 : 9. If the tenant be one who entered by title prior to the fine, it oug ht he 

tions it is to be ſo pleade /; for it ſhall be intended, tnat he is in under the fine, | 

| pl. 246, If it be not pleaded ſpeczail;y, Per Priſot. Br. Brief, pl. * 242. cites BY” 

4 36 H. 6. 16, 17. of 

| 10. In ſcire ſacias to execute a fine of lands in D. the tenant ſhall R 

14 not jay, that ng ſuch vill as D. for that would avoid the fine; per ſet 

44 Chocke, quod fuit conceſſum. Br. Eftoppel, pl. 172. cites 21 E. 1. 

F 4. 51. 53, and 54, | | all 

4 11. Scire facias to execute a fine of 200 acres of land, Sulyard th 

i ſaid, that pending this ſcire ſacias, J. B. had brought a formedon of 100 _ 

[ 5 ef the acres of land {inter alia) and had recovered and had execution, and th 

{4 pray d that the writ ſhould abate of this parcel; it is no plea, becauſe Ken 

is he pleaded inter alia; for r:covery ſhall be pleaded certain to every * 

ig intent, and theſe words (inter alia, is not certain to any intent; for 3. 
w he ought to have ſaid that he brought formedon of 100 acres, and reco- 

= vered and had execution, of which theſe 100 acres which are now in ſet 

7 demand are parcel, Br. Pleadings, pl. 115. cites 22 E. 4. 8. _ 

| | | | & 

iy ” f . Joi 

is (N. b. 10) Scire Facias. Hy the Writ ſhall be. 8 

. | | | | it 

| | _ Fines, 1. Where the writ of ſcire facias azait a frier for nat ſaying of on 

| „* maſſes, upon a fine levied by his predeceſſir to P. M. and his heirs was * 

13 brought by W. ſon of R. MA. againſt the ſucceſſor, and did not make him- pl. 
ii Self heir ta P. it was held good, becauſe he was heir to him, and it was 

4 guare executis fieri non ſebet, and did nat ſhew what execution, and Py 

#4 yet good; for it refers to the fine, and therefore good, though he * 

iq does net ſay, quare diſtringi nen debet, and the writ ſaid nothing e ſup 

| . ſucceſſor to the prior, for it appears that he is ſucceſſor, and that the 8 

j 5 plaintiff is heir to P. and therefore the writ is good, and judgment Ne 


that the plaintiff diſtrain the prior to make the chantery. Br. Sci. 
Fa. pl. 91. cites 38 E. 3. 33. . 
| 2, Scire 


/hall 


per 
E. 


yard 
100 
and 
auſe 
very 


er 


EC- 
n 


this goes to the action. 


Fine. 

2. Scire facias upon fine, the writ was guære querent: || deſcendere 
non debet, where it ſhould be exccutionem habere non debet, judgment 
of the writz & * non allocatur, for the wr: is judicial, Next he 
demanded judgment of the writ, becaule it is brought + as ceſin and 
heir, and not ſhewn hav cm, & non allocatur; for though thrs ſhall 
be ſhewn in formedon, yet in ſcire facias the one or the other is ſuf- 
fictent, Then he demanded judgment of the writ, becauſe the 
writ is * e deſcendere non debet, which proves poſſeſſion, and ſo 


executed, & non allocatur; and again demanded judgment of the 


writ, becauſe the fine was, ſur conuſance de droit come ceo que il ad, 
Sc. habendum & tenendum ftbi & beredibus de corpore ſus, and 
therefore by the opinion of the court, this proves it executed, and 
And per Finch. an original writ, which 
wants form, ſhall abate; for it is made in the chancery, and plead- 
able here; otherwiſe of a judicial writ as ſcire facias, for if this 
wants form, and hath matter ſufficient, it is good, and therefore (de- 
ſcendere debet) for (exccutionem habere non debet) is not mate- 


rial. Br. Sci. Fa. pl. 18. Cites 41 E. 3. 13. 


28. 


Br. Sci. 
Fa. pl. 40. 
cites 45 E. 
3. 18. ac- 
cordingly. 
B ut Brook 
ſays, quod 
mirum z 
becauſe 44 
E. 3. fol. 
18. it was 
ab ted 
But it ſeems 
by the year 
book of 44 
E. 3. 18. b. 
that the 
writ was 
abated for 
not alleging 
ſeiſin of the 
father, and 
for other 
matter; 


but as to the miſt ke of (deſcendere debt) inftead of (remanere) it was amended! and nothing 
here mentioned of quare executionem, &c,—-f S. P. Br. Sci. Fa. pl. 148. cites 38 H. 6. 39. that 


the writ was abated. | 


3. Scire facias to execute a fine levied of one manor, and of two 
parts of another manor to one for life, tne reverſion in tail to R. D. 
of one part; and of another part to A. for life, the reverſian in fee to 
R. And the Heir of R brought ſcire facias to execute the tail, and 
ſet forth that the tenant for life, on whom this depended, was dead, 
and alleged A. dead alſo, which was pleaded to the writ, becauſe he 
alleged the one and the other dead; where he need ſay nothing of 
the death of A. till he demands fee ſimple; & non allocatur, for it 
is only ſurpluſage And another exception was, that the writ was, 
that it ought to revert to him; where it ſhould be, that it ought to re- 
main, becauſe no poſſeſſion was in him before; & non allocatur, 
becauſe it agrees with the fine. Br. Sci. Fa. pl. 24. cites 43 E. 
2 11 5 

4. Scire facias upon a fine, againft A. and C. of two manors, (and 
ſet forth) that A. entered into the ane manor, aud C. into the other 
manor ; and after it was quo ſint apud Ii eſtimonaſterium oftenſuri, 
&c. and yet the writ is good; and they anſwered feverally and not 
Jointly, for the writ was alſo quod ipſi ſeparatim ea tenentes; and it 
was guare t9 the barn and feme plaintiffs remanere non debet, where 
it was de jure uxoris, and yet good; for it cannot remain to the 
one without the other; contrary in formedon in deſcender, reverter, 
or writ of , at. Per Hill. which was not denied. Br. Sci. Fa. 
pl. 72. cites 11 H. 4. 15. 

5. Scire facias to execute a fine, ſvppo/ing the fine to be levied 
to the baron ſur convſance de droit come ceo, which the baron and feme 
have of the gift oi the conuſor, and to the heirs of the baron, and 


ſupps/ing that they are dead, and now the plaintitt, as colin and heir 


to the baron, brought this writ, to execute the hne in tee. Per 


Norton, if the feme ſurvived, the writ well lies. But Hull _— 
cr 


Br. Nuga- 
tion, pl. 21. 
cites 8. C. 
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Per Thorne, if this matter ſhall aid, as I do not think it will, yet 
it ſhall not come by ſurmiſe, but al! be expreſſed in the writ, Per 
Culpeper, the writ cannot lie, becauſe the fine was levied ſur co- 
nuſance de droit come ceo, &c. which is always executed, by 


which it was awarded, that the tenant go fine die; and fo fee that 
it is not alleged that the feme er and therefore it ſeems that it 


* 


is not very clear. Br. Sci. Fa. pl. 77. cites 11 H. 4. 55. 


; (N. b. 11) Scire facias. Hao the Writ muſt be, 
in reſpect of the Fine, Wru varying from the 


F ine. 


_ _—_ 1. Scire facias to execute a fine of lands in C. according to the 

Fes. C. fine, the tenant ſaid that C. is neither a vill nor a hamlet, and yet 
becaule it was according to the fine, the defendant was compelled 
to anſwer over. Br. Variance, pl. 88. cites 21 E. 3. 14. 

[ 366 ] 2. Scire facias upon a fine; the fine was to F. S. & hered” 
ques ipſe procreavit de corpore, &c. and the writ was, & hered' 
quos precrearet, and yet well by judgment ; for all is one and the 
ng. quod nota bene, Br. Variance, pl. 91. cites 24. E. 

28. 
: 3. In ſcire facias the caſe was, that V. acknowledged the manor 
except one acre to be the right of F. who rendered the ſame manor as 
is aforeſaid, to W. in tail; and R. as heir of I. ſued execution by 
ſcire facias of the manor, (quære, it ſeems that it ſhall be intended 
the ſame manor which was given to F. by the fine; for) per Thorp 
the writ is good without exception, Br. Brief, pl. 139. cites 38 E. 

17. 

S. P. and , 4. Though the ſcire facias iſſues out of the record, and there- 

_ fore, as the books fay, ought to accord with the fine in all points, 

in the vill, yet if the vill be omitted in the fine, the ſcire facias ought to expreſs, 

in _— it, though by this means the Sci. Fa. varies from the tine. Co. R. 

_ a. On Fines, 12 & 13. cites 38 E. 3. 19. 

fore the writ was abated, quod nota. Br. Variance, pl. 86. cites S. C. — r. Fines, pl. 44. cites 

S. C. acc. | 


[Thorp ſaid 5. So it is ſaid in ſome books, that if a fine be levied in a hamlet, 


he had ſ-en, the ſci. fa. ought to be brought in à vill. Co. R. on Fines, 13. 


3 cites 21 E. 3. 14. 38 E. 3. 19. 
Erie in a hamlet and the ſcire facius had been ſued, ſuppr finy the tentmentt te be in the vill in which the 


bamiet it, and this challenged tor variance from the hc, and the writ was maintainable. Br. Va 
Fiance, pl. 85. cites 38 E. 3. 19. | | 
6. Scire facias of tenements in Eflgrave, and the fine was of te- 
nements in Depegrave, and therefore the writ was abated for the 
variance. Br. Variance, pl. 16. cites 42 E. 3. 3. 
Weſt's 7. A fine executory was levied of a ſcigniory; and then land «j- 
Symb.f. cheated to the ſeigniory, or the tenant was forejudged, &c. the co- 
* N 
pl. 99. cites 48 E. 3. 11, 


179: 5  nuſee ſhall have ſci. fa. of the land inſtead of the ſervices, Br. Fines, 


8. Scire 


Fine. 366 


8. Scire facias upon a fine to have execution of a manor and hun- S. P. Br. 


dared, the tenant demanded judgment of the writ, becauſe the hundred eg N 
is parcel of the manor, and ſo he demands one thing twice, & non 8. 2. hüt it 


allocatur ; for he cannot vary from the fine, and therefore the writ ſhould be 


is good by award; contrary upon a recovery; for if th f 27 H. 6. 2. 
8 y ; y up 73 e writ be — Br. Brief, 


not good, he may have a new ſuit, but not a new fine as here, and pl. 20. cite: 
ſo note the difference. But quære if a hundred may be parcel of a S. Chr. 


6 . Pain 
manor. Br. Sci. fa. pl. 7. cites 27 H. 6. 2. r ee 
| : . ; pl. 84. cites 
S. C. — 8 of many and adury, where the advowſon is appendant, or of manor and tree acre, 
where the three acres are purer“. Br. Scire facias, pl. 147. cites 35 H. 6. 16. Br. Variance, 
pl. 58. cites S. C. And he, who is party or priyy to the fine, or comes in under it, ſhall be 


concluded. Br. Brief, pl. 242. cites 36 H. 6. 16, 17, 


9. In ſcire facias upon a fine, if the defendant be mad? a knight 
meſne between the fine and the ſcire fucias, he ſhall be named knight, 
per Cur Br. Variance, pl. 98. cites 5 E. 4. 5. | 
10. Scire facias out of a recovery of a manor to have execution in 
A. and B. the tenant demanded judgment of the writ; for the ma- 
nor extends into A. B. and C. Per Brian, this is no plea; for it ought 
to agree with the recovery or fine, whence it iſſues. Br. Brief, pl. 
315. Cites 4 H. 7. 7. 
II. Scire facias was brought upon a fine, by which A. gave land The cafe” 
to B. for life, remainder to himſelf in tail, where it ſhould be re- was, B. . a. 
verter, and the writ was remanere debet according to the fine; and kr i 


. . . . in tail, a d 
it was held by all the juſtices, that the writ ought to be revertere de- for 4 


bet, as the fine ought to have been, and not remanere according to of iſſue fe- 


the fine; becauſe, though in fact the fine was remanere, yet in law e B. 
/ the conuſee 


it is a reverſion, and ſo the writ cught ts accord to the form of the law S h,cr«ivu; 
and not to the form of the fine, For in many caſes the writ ought / in per- 
to vary from the words of the fine. Dal. 29. pl. 4. Paſch. 3 Eliz. 3 ed 


als T7 w 
redlil us ® dicki B. &c. See D. 199. a. pl. 55. Paſch. 3 Eliz. Gate v. Gate. S. C. Becauſe the 


ſcire fac ias iſſie out of the record of the fine, it is therefore ſaid in the books, that it 0uzht te agree 


with the fine in all points. Co. R. on Fines, 12. cites 4 H. 7. 7. * 3671 


12. Sa, where a remainder 1s limited to a ſeme ſale, who takes hr. Scire 
baron the ſcire facias ſhall be rc-manere, c. to the baron and his wife, Facias, pl. 
2 * ; | 2. 8. i 

4 . 
Dal. 29. In pl. 4. 3 Eliz. cites 11 H. 
4. 15. For that it cannot remain to the one without the other. Br. Scice facias, pl. 88. cites 
38 E. 3. 16. that in caſe of ae to feme covert it is good to ſay, revertere debet to the baron 
and feme; for that it cannot revert to the one without the other. But that it is faid contra there 
of a remainder; but Brooke makes a quære of the remainder. 


13. So where a fine is levied to the baron and his wife, and in 
the fine the name of the feme is put before the name of the baron ; yet 
in the ſcire facias the name of the baron ſhall be put firſt. Dal. 29. 
in pl. 4. | | 

14. So where a fine was levied to A. for life, remainder to a monk, 
remainder to B. in fee, or in tail. B. ſhall have ſcire facias without 
mentioning the monk ; becauſe he is no perſon in law. cited to have 


been adjudged. Dal. 29. in pl, 4. 


(N. b. 12.) 
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Fine, 


(N. b. 12) Scire facias awarded in B. R. in what 
Caſes. 


I. Note, that the chance/lsr delivered a fine levied of land in C. B. 
to the juſtices of B. R. by which the party brought ſcire facias in 
B. R. to execute the fine levied in C. B. and the defendant pleaded 
to the juriſdiction the ſtatute of magna charta, quod communia pla- 
Cita non jequantur curiam noſtram, &c. and yet Hank. faid that be- 


cauſe the record was there, they would hold plea thereof, tough t 


does not come there by certiorari nor mittimus; quod mirum inde 

mihi. Br. Juriſdiction, pl. 84. cites 5 H. 5. 1. | 
2. If a fine be removed inte B. R. for error, and aſter it is affirmed, 

the juſtices may award ſcire facias of execution; for it ſhall not be 

remanded, and fo that, which at firſt was not within their juriſdic- 

tion, ſhall be now within their power, and yet if the fine had been 

T7 there it had been error. Br. Juriſdiction, pl. 77. cites 18 
6. 


(N. b. 13) Scire facias. Bar. What is a Bar 65 
the Execution of a Fine by Scire facias. 


1. Scire facias to execute a fine levied to e life, the remainder 
fo B. in tail, and F. is dead; and the plaintiff as Heir to B. brought 


the action, the tenant pleaded the confirmation of B. father to the 


plaintiff with warranty for term of the tenant's life, and aſſets de- 
ſcended, judgment if execution; and admitted a good bar, and ſo 
ſee that confrrmation with warranty and aſſets of the tenant in tail is 
a bar ; contrary without warranty. Br. Scire facias, pl. 23. cites 
43 E. 3. . f | . 

2. In ſcire facias upon a fine, the tenant pleaded jointenancy 
to part, and nontenure to the re, and ſhewed who was thereof tenant 
as he ought; the plaintiff prayed execution of this parcel at his 
peril, and could not have it ; by which he maintained the writ, that 
fole tenant as the writ ſuppeſes, abſque hoc that the other any thing has, 
priſt, &c. Br. Nontenure, pl. 12. cites 11 H. 4. 16. 

3. Scire facias upon a fine, the tenant pleaded that R. brought 
formeden in reverter again/t IV, 22 E. 3. and recovered and had ex- 
ecution, and ſet forth ali in certain, and after enfeoffed F. who en- 


[ 368 J feeffed the tenant, and the fire * meſne between the gift and the re- 


Orig. 
Imeſne.) 


covery M the execution of it ; judgment if you ought to have execu- 
tion ; and the plaintiff ſaid nothing to it, therefore it ſeems a good 
bar. Br. Fines, pl. 53. cites 8 H. 6. 28. 

4. In ſcire facias the defendant demanded judgment of the fine, 
for it was levied of ſeveral manors, and in divers counties, and the per- 
clife was unde placitum conventianis ſum. fuit inter eos, where it 
ſhould be placita convention, Per Brian, the fine is good; for there 

h is 


a Ak mw a. 


— — 


7 wo 


Fine. 


7s no other form, and alſo it is good for the manor in the county, 
where the writ is brought, though it was not good for the other 
lands, by which he was awarded to anſwer. Br. Fines, pl. 58. 
Cites 15 E. 4. 33- 


(N. b. 14) Scire Facias. New Writ, In what 
Cates there muſt be a new Writ. 


1. Fine is ſent into bank by mittimns, at the ſuit of R. S. com- 
manding them, that they proceed to execution of the fine at the proſe- 
cution of the ſaid R. S. and he brought ſcire facias, and died; and the 
heir prayed ansther fcire facias.; and ſome held that they could not 
proceed without another writ, commanding them to proceed at the 


_ proſecution of the heir, and fo the heir ought to ſue a new writ. 


Per Choke, the heir may have ſcire facias by the firſt removal, for 
he is privy ta R.S. his father who brought it; contrary of him in 
remainder, for he is a ſtranger. And 'I rin. 21 E. 4. it was done 
according to the opinion of Choke, and the like H. 15 E. 3. where 
the heir had a writ commanding the juſtices to proceed, and 16 E. 
3. it is faid, he ſhall ſue a writ to bring in another tranſcript of the 
fine. Br. Sci. fa. pl. 184. cites 11 E. 4. 13. 

2. And if a fine comes into bank at the ſuit of two, who ſued: 
ſcire factas, and after the one dies, the other ſhall have ſcire facias by 
force of the firſt mittimus, without ſuing a new writ, Br. Sci. fa. 
pl. 184. cites 11 E. 4. 13. : 

3. And by Littleton, if divers perſons came as herrs to R. S. and 
pray a ſcire facias, the court will not grant it without ſuing ſeveral 
writs to the bank, commanding them to make execution. Br. Sci. 
fa. ph 364. ces 11 E. 4 13. | 

4. If a tine is levied with remainder over, and, after death of the 


. tenant, a ſtranger abates, and he in remainder recovers by ſci. fa. and 


after the recovery is reverſed for error. Now he ſhall have a new 
ſci. fa. or his heir, though it was once executed; for the cauſe now 
ceaſes, D. 60. b. pl. 23. Paſch. 36 & 37 H. 8. B. R. in Tres 


winniard's caſe. 


(N. b. 15) Scire facias. Abatement by what, and 
How. 


I. Scire facias upon a fine levied to baron and feme, and to the heirs 
which the baron ſhould beget of the body of the feme ; the heir brought 
the writ, and made himſelf heir to the baron of the body of the feme be- 
gotten ; and becauſe he dd not mote himſelf heir to both, therefore the 
writ was abated; quod nota. Br. Sci. fa. pl. 103. cites 21 E. 3. 43. 

2. Scire facias upon a fine agarm/? three, by ſeveral demands of a 
manor, Nc. that 7 M. into the aforeſaid manor, cum pertinentiis, ex- 
cept two carves of land, and J. L. into one carve of land without the 

| | words 


268 


369 


® But it 
ſeems that 
at fiſt, the 
writ Wis 
(ex inſuna- 
none) in- 
Read of in- 
- ſinuatione, 
and there- 
fore it abat- 
ed. See 24 
E. 3. 22. a. 
l. 10. 
1 This fol. 
37. ſnould 


Feine. 


words (cum pertinentiis) and M. P. into ane carve of land, cum per- 
tinentiis, which are parcels of the manor afirejaid entered; and ex- 
ception was taken, becauſe that the ane carve had not (cum pertinentiis) 
and yet Wilby awarded the writ good; becaule that after the manor 
was put (cum pertinentius) which goes te all, Thorp ſaid, that never 
was {uch a writ before now awarded, nor ever will be again; and the 
fine was l-viedby A. C. t I. of B. for his life, the remainder to R. in 
tail, and if he die without ſir, trying P. of B. then the remainder to P. 
of B. in fee; and the writ was ac jam ex * inſinuatiane T. ſon and heir 
of the aforeſaid P. 4 B. accepimus that the aforcſaid IV. and P. died, and 
that the aforeſaid R. died without heir of his body, &c. and the aforeſaid 
Peter ſurviving, and that I, &c. entered as above. Defendant prayed 
judgment of the writ; for where it is that the aforeſaid IV. and P. 
died, &c. it ought to be that the aforeſaid W. and R. died without 
heirs of their bodies, &c. P. ſurviving, and P. died, &c. Per Grene, 
all is of one effect, by which he awarded the writ good. And held 
there that ſcire facias againſt three ſeverally in itſelf and the per- 
Cloſe of the ſummons joint is good; quod nota. Br. Brief, pl. 194. 


cites 24 E. 3. 23. + 37, 38. 


de omitted, this caſe being only at fol. 23. pl. 1. & 38. pl. 13. 


Er. Sci. fa. 
pl. 34 Cites 
5 


3. Scire facias to execute a fine by two, the one was ſummoned 
and ſevered, and the tenant pleaded the death of him who was ſevered, 
and did not ſay, if he died before the ſeverance or after, and the writ 
was awarded good, by reaſon of the ſeverance. Br. Brief, pl. 55. 


cites 42 E. 3. 8. | | 
4. Scire facias to execute a fine levied to A. for liſe, remainder 


10 B. father of the plaintiff in tail, and that A. is dead, and the de- 
fendant had entred, &c. the defendant ſaid that B. father of the plain- 


uf confirmed his eftate for term of his life with warranty, and that 
the plaintiff has aſſets by deſcent, and it was held a good bar. Br. 
Barre, pl. 12. cites 43 E. 3. 9. | | | 

5. Scire facias upon fine /cvied of the manoy of D. to have execu- 
tion of 12 acres parcell of the manor in D. and the tenant pleaded to 
the writ; becauſe it was not brought in a vill; & non allocatur, in- 


aſmuch as it is parcell of the manor of D. and manor is ſufficient 


without vill. Br. Brief, pl. 470. cites 43 E. 3. 9. | 
6. Scire facias upon fine againſt B. becauſe H. acknowledged 


100 J. of land in D. to be the right of B. come ce, Sc. for which B. 


granted and rendred again ts H. and the heirs of his body, and that the 
tenant entered into parcel of the tenements, and the plaintiff ſued 


execution as heir of H. in tail; Belknap prayed judgment of the 


writ, becauſe no mention is made of the value of the land in demand; 
for if it was of a carve of the land, the writ thall be, that the tenant 
entered into the 3d part, 4/ part, &c. & non allocatur ; quod mi- 


rum inde. Br. Sci. fa. pl. 204. cites 43 E. 3. 27. | 
7. If a fine be levied of the land which A. holds fer his life, and 9 


land which IV. helds for his life, and which after their deaths ought 


to revert to the conuſor, the remainder to the conuſee and his heirs, and 


the conuſce brings ſcire facias againſt the ſeveral tenants of thoſe 
lands fu 75 that A. ard M. tenants for life are dead; there it 1s 


a good plea for the one to ſay, that A, who is ſuppoſed ta be dead is alive, 
x | | | judgmeny 


Fine. 


judgment of the writ for this parcell; but by this all the writ ſhall 
not abate, quod nota. And ſo ſee that writ may abate in parcell. 
Br. Brief, pl. 70. cites 44 E. 3. 39. | 

8. Scire facias to execute a fine, the writ was, in the premiſſes, 
cum quidam fints levaſſet (but cum pertinentits was wanting) and in 
the render it bas manerium cum pertinentiis, and this was pleaded 
to the writ, & non allocatur ; therefore the tenant ſaid, that E. who 
is ſuppoſed to be dead without iſſue, had iſſue x M. wha ſurvi ved him, 
and prayed judgment of the writ, & non allocatur; contrary of ſuch 
omiſſion in writ of formedin; note the difference. Br. Sci. fa. pl. 
35. cites 44 E. 3. 40. 

9. Scire facias upon a fine, per Philippum D. & Johannam his 
wife, &c quare prefatæ Johannz uxori dicti Philippi revertere non 
debet; becauſe Philippi was razed in the original, the writ was 
abated. Br. Sci. fa. pl. 39. cites 45 E. 3. 18. 

10. In ſcire facias upon a fine, one is received by the default of the 
tenant, and pleaded a gijt in tail by the ance/tor of the plaintiff by deed 
with warranty, judgment if againſt deed with warranty, Fc. and the 
other demurred, becauſe the leaſe to the tenant for life is a diſcentinu- 
ance of the tail; for he is received by reverſion in Ms and pleaded in 
bar by eftate tail, and yet well, per Cur, becaule it was by way of 
rebutter; contrary, if it was by way of vonucher; for there the vou- 
chee warrants only the eſtate tail. Br. Sci. fa. pl. 206. cites 45 E. 
3. 18. | | 

11. Scire facias upon a fine by the heir of him in the remainder 
the tenant ſaid that the fine was /evied to H. for ufe, the remainder to 
the father and mother ef the plaintiff in tail, and that the mother of the 
plaintiff, after the death of the tenant for life, entered into the land 
and was ſeiſed by force of the fine, judgment of the writ ; and admitted 
a good plea to the writ; quzre, if it be not to the action of the writ, 
and the other ſaid, that H. infeoffed his mother, and prayed execu- 
tion. And per Perſey, Kirton and Clopton, this rs A furrender, and 
to ſeiſed by force of the fine; and if the ſaid H. the tenant for life 
had charged, and infeoffed him in remainder, yet he ſhall hold 
charged for life of the tenant for lite and not after, and yet Belknap 
awarded the writ good; quod mirum ! Br. Sci. fa. pl. 53. cites 50 


„ | 


12. In ſcire facias upon a fine as coſin and heir the writ was gene- 
ral, and did not fhew the co/inage, but in the count, and good; for it 
is a Torit judicial; contra in writ original, as formedon, &c. Br. 
Brief, pl. 518. cites 8 H. 4. 22. 

13. Scire facias upon a tine againft three, who, as to one parcel, 
ſaid that they had nothing but for term of years of the leaſe of F. N. 
judgment of writ ; and another anſwer jor the reſt. Paſton laid as 
to the parcel of which they have pleaded ſpecial non-tenure, viz. the 
leaſe for years only, that the detendants are tenants in common, Priſt, 
&c. and ſo it ſeems the ſpecial non-tenure is a good plea in ſeire 
facias; but it is ſaid eliewhere that general non-tenure is no plea, but 
there the plaintiff. may have execution at his peril, Br. Sci. fa. pl. 
108. cites 7 H. 6. 25. | 


14. In ſeire facias the defendant pl:aded to the writ, becauſe it 
| | was 


X Br. Omiſ- 
ſion, pl. z. 
cites S. C. 


Br. Barre, 


pl. 13. cites 


S. C. 


[ 370 ] 


Br. Sci. fa, 
pl. 107. 
cites 7 H. 
6. 16.— 
Ibid. pl. 
110. cites 
8 H. 6. 32. 
8. 
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was of land and rent, & gued terram tenet & redditum deforceat, and 


13771 


see (N. b. 
14 


à certiorari directed to the treaſurer and chancellor of the exchequer 


Nate that 
6: for: this 
farts the 
cuſſo 95 — 


Dun had 


not an v re- 


cord of the 
fine, but the 


the old fee of 22d. for entring of the concord. 


Fine. 


faid, that the defendant is pernour the rent, and therefore it ought to 
be redditum tenet; but where he is ter-tenant, it ſhall be redditum 
deforceat. Babb. Ch. J. ſaid, where there is lord meſne and tenant, 
the meſne is called pernour of the rent, and in affiſe of rent the 
pleading is, that the defendant anſwer as pernour of the rent, and 
where there is deforceant it is that ſuch a one deforc. dict. &c. and 
therefore ruled him to anſwer, quod nota, and fo the writ good. Br. 
Brief, pl. 171. cites 8 H. 6. 27. | 

15. Scire facias upon fine F rent levied to one in tail, the re- 
mainder in fee to the plaintiff, and that the tail is extin&?, &c. Mark- 
ham faid, that thoſe who were parties to the fine had nothing in the 
rent at the time, Priſt, & non allocatur; wherefore he ſaid that one 
A. was ſeiſed of the land, whereof, Sc. diſcharged and 3-46; can him, 
without that, that thoſe who were parties to the fine had nothing. Br. 
Sci. fa. pl. 113. cites 19 H. 6. 59. | 

16. A man brought ſcire facias to execute a fine as cin and heir, 
and did not ſhew that the ance/tor is dead; and yet good; for it ſhall 
be intended; for he is not heir in the life of the anceſtor, therefore 
this word heir intends that the anceſtor is dead. Br. Brief, pl. 497. 
cites 33 H. 6. 54. | | 

17. Scire facias upon a fine of the manor of C. and two houſes and 
20 acres of land, and becauſe it is nat ſhewn in what vill the houſes and 
hand lie, therefore the writ was abated; contra if it had been of one 
manor only ; for a manor may be out of any vill, and known by the 
name of a manor ; quod nota. Br. Brief, pl. 383. cites 19 E. 4. 9. 


(N. b. 16) Fines. Of the Ingraſſing, Inrolling and 
Tabling of Fines and Recoveries ; and the further 
Ordering them. | | 


1. Immediately after the fine is ingroſſed, it ſhall be ſent into the 


treaſury. Co. R. on Fines, 12. cites 17 E. 3. 
2. And then when the fine is ingrofſed and ſent inte the treaſury, 
he that will have execution ſued muſt remove it out of the treaſury by 


in the chancery, and from the chancery ſend it into C. B. by a mit- 
timus , and then out of this the conulee, or his heirs, or he in re- 
mainder (as the caſe is) ſhall ſue execution by ſcrre facras, Co. 


R. on Fines, 12. | 
3. 5 H. 4. 14. enaQs, that all writs of covenant, and all other 


writs whereupon fines ſhall be levied with the writs of dedimus po- 
teſtatem, with ail knowledges and notes of the ſame before they be 
drawn cut of the common bench*by the chyrographer ſhall be inrolled of 
record, to remain in cuſtody of the chief clerk of the common bench for 


cbir egi apber, and nothing remained with the C. J. of the common beach, but the liccuce to accord. 
Trin. 34 Eliz. E. R. 5 Rep. 25+ b, 113 Tey's caſe. \ Th 
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The cem is to direct ene writ of error % the Ch. J. of the bank, araber to the cuſios brevium to 
certify a tr. enſe iet pedis inis, and another to the chirographer to certify: anſcriptum natæ finiss And 
note thsſe words are added in the writ to the cuſtos brevium, cum omnibus eundem finem 
tingen. by force of which words he certifies the original writ. 5 Rep. 39. b. Trin. 24 Eliz. 
B. R in Tey's caſe, : 

Before this ſtatute 5 H. 4. 14. the c, breviam had nothing th do with fines ; but it is given 
by the ſaid ſtatute, that ths di fe,“, of C. B. who is the cuſtos brevium, a Keep a records 
viz the note of the fine, or fine; and if the notes in the cuſtody of the clirographer, or the 
notes of the fines are imbezzelled, &c. that a man ſhall have recowſe to the ſoid roll tn have exe 
ccution, &c. Upon which it appears clearly that the record remain; with the chirographer, | and] 


if it be not imbezzelled, it is ſuilicient whereof execution may be ſued. Co. R. on Fines 12, 


4. 23 Eliz. 3. 1. enacts, that fines and recoveries, and all mat- 
ters concerning them, naw extant and in being, may be enrolled, which 
mrellment ſhall be of as great validity as the ſame ſo extant and re- 
maining in being. 5 

§ 6. That there ſhall be an nice of the inrollnent of writs for fines 
end recovertes, and one of the juſtices of the Common Pleas (other than 
the Chief Futice) ſball have the care theredf. 

And aſcertains the fees for inrellment of fines and recoveries. 

And directs the juſtices to afſe}s fines jor miſpriſion, contempt, neg- 
ligence. OM Ms 1 I 

§ 7. That a falle, containing the content of every fine, ſhall be ſet 
up in the Cimmon Pleas, and at every Gfjij-s. 

And aſcertains, the chirographer's fee fer writing the content of the 


fine. 


§ 9. The record ſball not be carried forth rf the office. 

5. A fine is ſatd to be ingroſſed, when the chircsrapher makes the Co. R. or 
indentures of the fine, and delivers them ts the part;, to whom the Fines, 3. 
conuſance was made. 5 Rep. 39. b. in Tey's caſe. 

6. A fine was double, viz. fur cognizance de droit come ceo, &c. 
and ſur conceſſit, in one and the fame concord, and therefore the 
chirographer refuſed to make out the indentures. It was urged 
for the paſſing the fine that a fine is a real agreement and ought 
to be conſidered as a conveyance, and that the party at his peril 
may have it in what manner he pleaſes ; but per Cur. ſuch double 
nne is unprecedented ; and after on agreement of the counſel to 
ſtrike out the conceſſit part of the fine, it was ruled, that it pats as 
a fine ſur conulance de droit come ceo, &. Barnes's Notes of 


Caſes in C. B. 144. Paſch. 8 Geo. 2. Lazenby v. Knight. 


(N. b. 17) Of the Certizrari and Mzttimmns to re- | 372 | 


move Fines. 


I. Scire facias upon a fine which came out of chancery into 
bank by mittimus, which mittimus makes no mention, that the fine 
came there at the ſuit of the plaintiff, and this notwithſtanding, 
becauſe the fine is * brought in, th: opinion was, that it is good; = 0, ig. 


and fo ſee that the bank awarded the ſerre facias and execution, and (ciens). 


not the chancery. Br. Sci. fa. pl. 33. cites 44 E. 3. 18. | 
2. In a ſcire facias in B. R. to execute a fine levied in C. B. the ;,, Rr. Sci. 
tenant took ex-eption, that certiorari was ſued, but na mittimus to lend fa. pl. 203. 
Vol. XIII. . G g | it c E. 4. 


17. Contra. it into this court, and the execution of tis record belongs to C. B. 


That tte But Hank. ſaid, that -e chancellor hunſelf delivered it to him, which 


chancellor : e 2 
of Euglnd countervailed mittimus, and fo ruled dctendant to anſwer, quod no- 


write tothe ta. Br. Cauſe de Remover, pl. 15. cites 5 H. 5. 1. 
treaſury for 1 8 5 | | 
a fine by certiorari, and it comes into chancery, and the :2co{{2r brings it in his Hand into C. B. vet 
the juſtices there (hall nit execute it; for it vaſt cam: by U: t. 5 


3. Where ſcire facias iſſues upon tranſcript of a fine ſent into C. 

B. by mittimus, / no roll be made of it, it is ill by the beſt opinion. 
| Br. Brief, pl. 412. cites 11 H. 6. 43. | 
S. p. they. 4. Neither the mittimus nor the certiorari to the chamberlaine 
make do do make any mention 4 the fine be ing reſſed or not. Br. Scire facias, 
other men- . 2 Wo 
tio) DT pl. ITS. CES 22 H. . 13. 
cum quiiam finis le vaſſet; though the fine be levied in one term, and engroſſed in another. By. 
Tue, pl. 56. cites S. C. per Eroune. 


5. A certiorari with a mittimus to remove a fine bearing date be- 
fore the fine comes into chancery, is good enough, Weſt's Symb. § 


193. Cites 1 R. 3. 4. 


(N. b. 18) Exemplificatian of Fines. 


1. When any of the parts of a fine are inrolled according to the 
ſtatute 23 Ez. 3. then may the ſame be exemplified either under 
the ſeal of the office, or under the great j-al of England, But to ex- 
emplify ſuch a fine under the great ſeal, hath this diſcommodity, 
that if any errors appear in the record of the fame fine, they are xt 
amendabie after the exempiification thercof. Weſt's Symb. § 175. 


2. But it ſeems that this extends only to fines levied before the ſara? 


flatate. Weſt. Symb. § 175. 

3. And he ſays, that theſe inrolments and exemplifications ſeem 
very neceſſary, becauſe of the privity and warrant of the ſaid court, 
many errors happening in the former records thereof, may be a- 
mended, and theſe inrolments will ſuffice, if the former record or any 


part thereof be emvezzelled or othertviſe defaced. Ibid, 


(N. b. 19) Pleadings. Variance between the Fine 
and the Writ on which the Count, or Pleadings 
are. | — 


1. Fine was levied, by which J. and Alice acknowledged their 
| right to K. as that which IV. and K. his feme had of his gift, and 

| [ 373 ] IF. and K. rendered to F. and A. for life rendering one mark a year 
to K. and the heirs of her bady, begotten by M. ber baron, the re- 
mainder to K. and her heirs afarcjaid ; the demandant ſued execution 
as heir to M. and K. where he ought to have been made heir to K. 


only ; for W. is not named, but to ſhew what heirs of K. {hall in- 


herit, 


1. 
elf 


broke 


eurits 


And 
cond! 
Was t 


Fine. 


herit, and therefore the writ was abated. Br. Sci, fa, pl. 20. cites 
41 E. 3. 24. 5 

2. Error was aſſigned, where a fine was levied of the manor, ex- 
cept 10 J. rent to one who rendered again to conuſor for life, remainder 
over in tail, and he in remainder brourht ſcire facias to execute the 
fine, and rehearjed haw the fine was levied of the manor, except 101. 
rent, &c. and now, ex inſintutionc, &c. accipimus, quod A. & B. duas 
partes maneri prædicti ingreſſi ſunt, without mating mention of the 
exception, and execution was awarded of the two parts of the manor, 
without mentioning of the exception, and therefore error. Br, Error, 
pl. 27, 7 | 

3. Alſo it was quare executionem of two parts of the manor habere 
nen debet without mention of the exception, and therefore error ut ſu- 
Pra. Ibid, of 5 

4. And aſſigned error in the return, which was quod ſcire feci, &c. 
eſſendum apud Weftm. ſecundum tenorem hujus brevis, and ſays nit 
ad factendum quod iſtud breve requirit, &c. Ibid. 

5. And to parcel, the defendant ſaid that he had nothing notu, nor the 
day of the writ purchaſed, &c. and it was permitted. And ſo lee nonte- 


nure in error, and this by him who was named as tenant, But Brook 


lays it ſeems that it is n plea for the Heir; for it lies againſt the heir, 


be he tenant or not; and per Perſey where there is one error in law in 


a record, and another error in fact; there they may reverſe the judg- 
ment as to the error in law, and take averment of the reſt, quod 
non negatur; and therefore it ſeems that record may be reverſed in 
part, and good for the reſt ; and this ſeems to be where the record is 
ſeveral in itſelf, as where a man pleads ſeveral pleas to ſeveral parcels, 
and otherwiſe not. Ibid. | 

6. In waſte, ſuppoſing that he had the reverſion of the afſign- 
ment of J. S. who had it of the alignment of W. and ſhewed a fine 
of the 11t aſſignment, which would that V. and R. granted the re- 
verſion z and deed of the 2d alignment ; the defendant pleaded ty the 
writ for the variance; and the plaintiff averred that R. never had any 
thing; and it was not received contrary to the fine; for as the ſald 
J. S. is bound by the fine, ſo ſhall the plaintiff who claims by him; 
and fee that the defendant, who is a ſtranger to the fine, pleaded this 
to the writ upon the ſhewing of the plaintiff; but note that it was 
but as a variance, and by demurrer, and not by pleading, as by way 
ot eſtoppel. Br. Fines, pl. 37. cites 11 H. 4. 1. 


(N. b. 20) Execution. At what Time it may be. 


1. A. brought a ſci. fa. and had execution of the fine, and made a 


Jeoffment upon condition to B. and after re-entered for the conditian 


broken; after which the tenant in the ſci. fa. reverſed the judgment ty 


writof diſceit it being found upon examination, that he was got warned, 


nd upon arguing whether ſuch ſeiſin and execution and feoffment 
conditional, reverſed by entry, be a diſcharge of execution, iſlue 


was taken, if the feoffment was in fee funpliciter, or upon condi- 
G g 2 t don; 
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tion; quod nota. And hence it follows, that though he had made 
teoffment, and the judgment had been reverſed before the re-entry, it 


ſhould be a bar and diſcharge of the execution for ever. But by his | 
re-entry for the condition broken before the reverſal of the judgment, = 
ſo that the feoftment is avoided, the reverſal of the judgment re- : 
wives the execution, ſo as it may be ſued again. Quod nota, Br. l 
Scire facias, pl. 88. cites 38 E. 3. 16. 
. 2. A line executory, may be executed before that the fine be en- 6 
cord, groſſed ; before the indentures of the fine made and delivered to the O 
phoven NIX parties. Co. R. on Fines, 12. | n 
engroſſed, 5 8 5 J 
and when the court is ſeiſed of the fine, it has ſufficient warrant to aware ſcire facias. Pr. Fines, 
pl. 56. cites 22 II. 6. 13. And diverſe fines have been executed, which never were engrol- 
ſed. Br. Scire ſacias, pi. 115. cites 22 H. 6. 13. 7 | * 
3741 (O. b) Equity and Defects ſupplied. _ = 
1. QUCH afarances as are ufed for the common repoſe of men's | 00 
e/tates, the chancery will not draw in queſtion; for a fine i ; 
with proclamation ought, atter the 5 years, to be a bar in conſci- i _ 
ence, as it is in law; ſo ſhall it be of a common recovery for dock- * 
ing the intail. Cary's Rep. 6. cites Doctor & Stud. 33. 155. 

2. A fine and recovery get by circumvention, the party who got : i 
it may be compeli-d in equity, ts recompence the party circumvented ; __ 
as the Maſter of the Rolls was of opinion, at the hearing of the cauſe. | ” 

0 May 1595. Toth. 164. Welby v. Welby. | EO 

3. The plaintiff (being imple) was drawn in to levy a fine of } 
his lands, yet ordered that the lands ſhould be re-aſſured, if the de- | "oy 
tendant did not pay a valuable conſideration z or if he failed of pay- 1 Ii. 


ment thereof, then the ſaid lands ſhould be re- aſſured. 3 Jac. li. B. 
fo. 508. Toth. 166. Wright v. Booth. 

4. Becauſe a tine Was nt levied according to covenant, a power 
became void to mate Icaſes ; but decreed in May 13 Car. Toth. 
166. Scambler v. | 

5. Tenant in fall, upon marriage, covenants to levy a fine for 
further afturance of land which he had ſettled, and of which he had 
covenanted that he was Jcited in tee. He acknmwledged a fine, but 
died before it was per fectedd. Equity will not ſupply this defect a- 
gainſt the iſſue in tail, The defendant's title being per formam 
doni. Tr. 1686. 2 Vern. 3. Wharton v. Wharton. | 

6. Fines purſuant to a decree, ſhall operate no farther than th 


2 Vern. R. 

. 1 0 * * % \ 
56. Paſch. decre2 intended they ſhould. Paſch, 16 Car. 2. Chan. Caſes, 49. (A. 
_ By Goodrick . Bron. i ; 5 
caſe of Baden v. E. Pembroke. Mich. 1632. 1 Vern. R. 93. S. E. 1. 
Mich. 25 7. Fine or recovery of a cy que truft ſhall bar and transfer the FE 
Car. 2.01, truft, as it ſhould an eſtate at law, if it were on a conſideration. oh | 


e. Wales 49. | 5 
Aſbley. Hul. 1632. Vern. 148. Bovey v. S mitn. - Car. 1. fo, 644. Chan. R. 51. E. of whic 
Newcaſtle v. E. of Suffolk. 5 


8. A dbdthe 


N. 


„ 


Firſt⸗Fruits and Tenths. 


8. Aline fraudulently obtained, and much razed to make it corre- 
ſpond, is not relievable in chancery ; and were it examinable here, 


it would be a great weakening of nnes, and can only be examined 


here to puniſh the party criminaliter that did it, and in GELLY- 
ZBRAND'S caſe, where one was perſonated, yet the fine was not ſtt aſide 
but a re-conveyance ordered per Ld. Wright, who diſmificd the 
bill. It was argued that the examination, as of a judgment irre- 
gularly entred, or obtained at law, is proper only for the examina- 
tion of that court, where the fine was Jevied, or judgment entred. 
Hill. 1700. Ch. Prec. 150. f Clark v. Ward; 

9. On a bill brought to have a fine ſet aſide, or to have a recon- 
veyance, it was held by the court, that though chancery has a power 
to relieve as much againit a fine obtained by fraud or practice, as 
any other kind of conveyance ; yet that ſuch relief was not by decree- 
ing a vacate of the fine, but by ordering a recamutyance; but that, 
for any error in the fine, or irregularity, or ill practice in the com- 
miſſioners; it was a matter properly cozmzable in that court where 
the fine was levied, and for which that court may vacate the fine ; 
and there being no proof of fraud or practice in this cafe, the bill 
was diſmiſſed. Hill. 1700. Abr. Equ. Cafes, 259. St. John v. 
Turner. | | | 

10. The intention of marriage articles, for a ſettlement to be 
made afterwards, will be fo contidered in equity, that if 2 ſine be 
levied to different uſes, the court of chancery will ſet a hne aſide. 
10 Mod. 436. Trin. 5 Geo. In chancery. Trevor v. Trevor. 

11. Whether a fine and non-claim can een a fraudulent pur- 
chaſe ® and whether the convſor ſhall not be deemed a truftee ? 
quære. For this was compounded. MS. Rep. ſaid to be Ld. 
Harcourt's, tit. Fines. 6 March 1724. Martin v. Martin, 


Firſt⸗Fruits and Tenths. 


(A) Original thereof; and Statutes relating thereto. 


1. OTE, annates, primitiz and firſt- fruits, are all one; it 
was the value of every ſpiritual living by the year, which 


the pope, claiming the diſpoſition of all eccleſiaſtical livings within 


chriſtendom, reſerved out of every living. Mich, 5 Jac. 12 Rep. 44. 
2. Decimæ, id eſt, the tenths of ſpiritualties, were perpetual, 
which in ancient times were paid to the pope, until Pope Urban 
gave them to R. 2. to aid him againſt Charles, king of France, and 
others who ſupported Clement the 7th againſt him. 12 Rep. 45 
| 8 3 X 
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375 Firſi⸗Fruits and Tenths. 


1 3. By 26 H. 8. cap. 3. & (2.) The fir/t-fruts and profits for -_ ; 


7 '- 5-3. year, of all ſpiritual livings are granted to the K. to be paid or ſecured 
12 before ac ua! poſſeſſion of the benefice. 


are due Apen 


iefgitet o, and fee indug ien: and the profits of the vacation are given by the 28 H. 8. 11. for the 


p v ment of hem. Aud even in the ciſe of the king's preſentee, or an uiurper to a henefice of his 
gif:, though the church is not ſo filled by inſtitution, bu that the King may preſent another any 
time bef: re inJuction ; yet, as the church in ſuch caſes is full to other purpoſes, ſuch clerk is intit- 
led to the proãts cf the vacation, and chargeable with the payment of firſt-fru ts, even though the 
King ſhouil preſent another before his induction. Watſ. Co:np Inc. Svo. 754. 


§ 3. Commiſſi-ners are to enquire into the value of the benefices and 


compeund r the firſt-fruits and the money taten for the ſame to be de- 


livered to the treaſurer of the chamber. 
§ 4. Whoſe acquittance ſha'l be a jufictent dijcharge for the ſame. 
And bonds given for payment thereof, ſhalt be of the jame force with 
flatutes ftaple. ES | 
55. Aud perſens entring upon benefices before compoſition made, ſhal 
forfert aruble the value of the fir/i-fruits. 


$ 6. Aud firt-fruits payable to other perſons, ſpuil ceaſe and be paid 


to the king. | | 
. . o 4. - . . * 
C 7. Provided that biſtats may inſtitute and induct as before this act. 
= I . 8 , — A A . 
4 ys Was 9. A rent er * penſion to the value of the t-rth part of every be- 
E er 7 . 7 . =" = * 3 5 - + 
Cu. . nefice ſhail be paid to the ting annualiy at Chriſimas. 
all penſions referver by the king, or granted to him out of lands, are in nature of rents, and i- 
Ile in the exchequer, and liable to b= extin uiſhed by unity of pong ion; but ſuch as are re- 
ſerved tothe King, cr veſted in hi:n by this ſtatute, are of another n ture, and collateral to the 
Jnd, and not loſt by unity, no more than proxies. Hard. 353, Mich. 16 Car. 2. in the exchequer. 
Biſh po Ely v. College of Clarehali in Cambr.c;c. 


$ 18. The value of each bencſice ta be inquired of, and certified by 
the commijjroners. 

§ 11. s are to be p11 cath, 

§ 12. Spiritual perſons fhall be charged for their tenths in their 
dicceſes, where they are, thaugh their poſſeſſions lie in other dioceſes. = 

[ 37 6 } § 13. Aud biſtops to be charged with the collection of them in their 
pyoper dioceſes. | | 

Y 14. And proceſs to be awarded againſt them for payment thereof. 
§ 15. Which they are imgowered to levy in their atoceſes by ec- 


cleſaſtical cenſures, diſiriſs, or atherwiſe at their diſcretion. 


$ 16. Aud in the vacation of a bifhoprick, the dean and chapter 


thereof are chargeable in tes ſame manner. 


In cieft, $ 17. Every incumbent, who, being reaſonably demanded, and re- 
ment it was gↄuired at their diguities, &c. or * houſes, by the biſhop or perſon 1 


found ipe- charged with the collection of the tenths, or by their ſervants or officers, 
—— to pay the ſame, ſball neglect to pay it within 4.9 days after * nt requeſt, 
riter came ball, upon + certificate of ſuch default given into the exchequer under 
to elch to the ſeal of the biſhrp, &c. be adjuaged ipſo © facto deprived of his bene- 
the parſon, fice, which fhall be adjudged void, to all intents and purpoles as if he 


and thr 

en . were dead, 

that he miſt pay his teriths to ſuch a one; that the parſon refuſed and his default was certified ; 
on which audther perſon was preſented, and the queſtion was, whether the demand was made 
according to the ſtatute, And all the juſtices held it was not; for that a ſummons to pay is not a 
ſufficient demand, but it muſt be an expreſs demand to pay. Mo. 541. Mich. 39 & 4 Eliz. Rey- 
ner v. Parker, It was held that the demand muſt be a:the houſe of the incumbent, and there 


the refuſal mult be. Mich, 29& 30 Eliz. Mo. 915. Q. Blanchel.—Sav. 1. Pl. 2. Paich. 22 Eliz. 
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* It was held by all the juſtices, that a demand of tenths, by virtue of the ſtatute, ought to be 
hy one who has authority to recei-s them; and that an a7p 145 hes not ſuch an authority, Mo. 
541. Mich. 39 & 40 Eliz. Reyner v. Parker. it was held that the &:/*-p muſt authorize one to 
demand and receive them. Mo. 9:5. Q. v. Dlanchel. Cro. E. So. Mich. 29 ?: 30 Eliz. In the 
exchequer. S. C. The Queen v. Blanc); r. 

+ Upon a ſpeciol verdict, whereby it appeared a ſufficient demand had not been made accord- 
ing to the ſtatute, all the juſtices held, that though the bukop had certified a refuſal after a de- 
mand duly made, yet the judges are to rely upon the verdict, and not the certincate. Mo. 541. 
Mich. 39 & 40 Eliz. Reyner v. Parker. And Pophim cites it to have been adjudged ſo in 
Provks caſe, It was held that the cert:fic.te of the hiſhop of a refuſal to pay tenths is not pe- 
remptory, but ure e. Mo. 915. The queen v. Blancael. ——— Cro. E. 30 Mich. 29 & 30 
Eliz. in the exchequer, S. C,. Bro. Certificate of Biſhup, pl. 37. fays it was held in time of E. 6. 
& II. 3 that in ſuch ciſe there cn be mo wvor n arainſl the certificate, 

A certificate of a' refuſal to pay arft-fruis und tenths was in theſe words, adhibuimus omni- 
mod' diligentiam per ſubcollectores noftros per totam doceſim Eborum, & comperioms J. C. vic a- 
rium de G. recuſuntem ſolvers fahſidia vicarię ſue, qui nullo modo metu pænarum hujufmodi pro- 
duci potuiiſet ad ſolutionem ſabſichi præuict', fed perieyzrans im obſtinatiort fur malicia—Quzre, 


Dy. 116. pl. 69. Paſch. 2 & 3 P. & NI. 


whether by this certincite the vicarage be void ur not. 
Ihe vicar of Garzrave's c aſe. | 

C In caſe of an avoidance, by refaſal to pay the tenths, the benefic? is void to all intents ipſo 
facto, as it would by the death of the incumbent. Dy. 237. pl. 29. Paſch. 7 Eliz. Anon. 

Ta 2 qu. imp. the queitton was, if a benefice becomes void for non-payment cf tenths according 
to the ſtatute, and the default is certified into the exch<quer, whether the ordinary muſt give 
ict thereof to the patroa ? and it was held by all the juſtices, that he need not; for the certincate 
is in the exchequer of record, n notorious to every one; and the ſtatute, which makes the avoid- 
ance, is a general law, of which al] are to take notice; and the certificate is a temporal act, ad 
made to the temporal jud ges; as where an incumbent is made à bi hop, and not like the cate of a 
reſignation or deprivation, witch is a ſpiritnal act privately done, of which the biſhop himfelf is 
the judge, and muſt therefore give notice to the patron. Dal. 59. pl. 9. 6 Eliz? Anon. 


§ 18. Biſhops certifytar ſuch default ſhall be diſcharged theresf, and 
proceſs ſhall iſſue againſt the defaultor. ; 

Y 19. Acquittances by the treaſurer or cammiſſianers ſhall be a full 
dliſcharge. : | 

§ 20. Nothing ſhall be taten of the diba or his collecbar for his ac- 
count or quietus eft, | 

S8 21. Parſms, which pay penſions to others out of their beneſices, 
may retain the tenth there. 

§ 22. Mo penſion ſai! ve reſerved upon the reſignation of a ben fice 
above the value of a ihird there. 

S 25. Parſons, bh in one corporatiin have ſeveral poſſeſſions 
belonging to them, ſhall only pay for their own palſeſſions, and nat for 
ethers. | 
§ 27. Me jfirll-frujts ſhalt be paid for a benefice nat abve the yearly 
value of 8 marks, untyſs the incumbent lives 3 years after indu#t:1n 
thereto, and in bonds Sven by ſuch incumbent for payment of finft-fruits, 
there ſball be inſerted a provi to that effect. 7 


S. 30. All fees payable by bijhops, Oc. for temporal Juſtice, ſhall be [ 277 | | 


dedlucted out of the valuation of their ſeveral diguities. 

4. By 26 H. 8. cap. 17. Farmer: of ſparitual perſons ſhall nat be 
charged with firſt-fruits and tenths. | 

5. By 27 H. 8. cap. 8. ſ. 1. Tenths to be allqved on compoſition 
for firſt fruits. 
S. 4. Succeſſor may diſtrain the goods of his predeceſſor, if he leaves 
the tenths unpaid, or ſue in chancery or at common law for them. 

6. 28 H. 8. cap. 11. /. 3. Directs at what time the firſt-fruts 
ſhall begin to be paid after an avirdance. . 
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Firſt Fruits and Tenths. 
7. 37 H. 8. cap. 21. E 1 Car. 2. 8. /. 3. Tenths and 


| firft fruits, how payable for churches united. 


8. By 32 H. 8. cap. 22. . 5. biſhips are diſcharged as to what 
they cannot le Dy. 

S. 7. Exchequer is impatuered to enter any promotion EE) 

Hot to be anſwered, where a benefice is not certified. 

G. By 2 & 3 Ed. 6. cap. 20. 7 3. incumbent may be deprived only 
ef the benefice ter which the tenths are in arrear. 

10. By 7 E4. 6. cap. 4 % 2. collectors are to indemnify biſheps. 

2s 4. The crown may levy the tenths of a vacant benefice on the 

2 ebe. 


peat, A. 
12. By 1 El. cap. 4. J 26. Revived again. 
F. 23. Advoioſens of vicarages reſtare d to the crown. 
- 29. Small ltvings diſcharged of firſt-frutts. 


S. 30, 31, 32, 33. II hat propertions of firft-fruits an 1 | 


dying or 3 pay. 

9. 34. Grants of j'r/t-ſruits to colleges ratified. 

13. If a man be eee to a "benetice, he ought to pay the 
firſt-fruits befare induction by the ſtatute 3 but by the common law it 
was otherwiſe ; for he is not now to have the temporalities till 
induction, and therefore he could not pay tac firſt-fruits. Lane 20. 


Paſch. 4 Jac. in the exchequer. Anon, 


14. A. recovers for the king in quare imp. becauſe the incumbent 
was preſented by the king, as in right of lapſc, where the king nad 
the very patronage, which was a void preſentation ; upon which A. 
for the king recovers, who was preſented, admitted and inducted ; 
but for the allurance of his title, was inſtituted and indutted again, 
but never reſigned ; per Walters Ch. B. firft-truits in this caſe 
ſhall not be paid dauble, there being no refignation. Litt. K. 129. 
Mich. 4 Car. in the exchequer. Curtis's caſe. 

15. 2 fine, cap. 11. f. I. enabled the queen to incorporate? a body 
politich, and to grant to fuch corporat: on the firftefruits and tenths of 
all benefices, for "the maintenance of the poor clergy. 

„ ovided that all latutes. fer levying the ſame, ſhould continue 
in force. | 

S. 3. And not to aſfect any grant of the ſame. 

S. 4. Enalled perſons to convey. lands or goods to the FA cor po- 
ration. 

And the ſaid corporation to purchaſe lands, &c. 

S. 5. Lut nit ts extend to enable infants, Sc. 

S. 6. Aud directs one bond only to be given for the firſt- "MN and 


| tenths, and . an to be paid according to former rates. 


16. By 5 Anne, cap. 24. . 1. benefices under 50 l. for ann, are 
diſc vr gc , f -fruts. 
2. Biſhops to certify the ſeveral livings under 50 l. per annum. 
$. % Saving for tenths already aliened, 
S. 4. All curates and miniſters entitled to this bounty. 


§. 5. To be taken as a public act. 
S. 6. Net 


11. By 2 C3 P. & A. cap. 4. the abovcſaid ſtatutes are re- 
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S. 6. Mt to be conſtrued to diminiſh any ſtipend or penſion granted 
and charged on the firſt-fruits. 

* 17. By 6 Aunæ, cap. 27. %. 5. Biſhops are allowed four years ta 
pay their firſt fruits. 

S. 6. Diguitaries to be 1 4 as beneficed cler gymen. 

18. 1 Geo. 1 1. cep. 10, J. 1. Biſhops are to certify the improved va- 
lue of all fivings j in their dioceſes. 

S. 3. Orders ly the governors of the queen's _—_ approved under 
the 95 mn manual te be good. 

. 4. Churches augmented to be perpetual cures, and the miniſters 
bad; {es corporate. 

Impr 5 iators, patrons and rectors and vicars of the mother churches 
to - ve no profit by the augmentation. 

5. Parſon of the mother church not to be di veſted of his righis. 
5:6. Such augmented cures ta lapſe to the biſhop, if nat filled i in fix 
minths. 

5. 8. Agreements made with bene 22 to poor livings ab:ut the 

right of patronage ſhall be goods 

S. 9. Agreements of guardian, for infants, &c. good. 

10. Patron and ordinary's conſent required. 

S. 11. 1f any ſuch agreement be made by a perſon ſeiſed in right of 
his wife, he ſhall be party to the agreement, and ſeal and execute the 
fame, 

S. 13. Exchanges of lands allnued. 

S. 14. Donatives augmented are to be ſubject ts the biſhep. 

S. 16. Agreements made, with a patron, impropriator and parſon 
of a mither-church for yearly all;zwances to the mini yer, ſhall be 
good. 

S. 19. Governors, c. impowered to adminiſter oaths. 

S. 20. Augmentations to Fd recorded. 

§. 21. Settlement of any augmentation to be valid after inrolment. 

By 3 Geo. 1. * IO. /. 1. biſhops are diſcharged from collecting 
the tenths, 

S. 1 if general collector appointed. 2 is to give ſocurity to 
And ſhall keep his office in London. And perſons 
not paying him their tents ſhall forfeit double the value, 

S. 3. Proceſs to iſſue out of the exchequer againſt perſons in arrear. 

S. 4. Statutes concerning firſt fruits and tenths, not hereby altered, 
to remain in force. 


(B) How Firſt Fruits and Tenths were to be re- 
ceived and accounted for before 2 Annæ, 11. 


I. B V. the ſtat. of 26 JI. 8. 3. the revenue of the firſt fruits 


and tenths of the clergy was granted to the crown, and 


the ſeveral biſhops were thereby appointed collectors thereof, in their 


reſpective dioceſes, The auditor was to make up their reſpetive ac- 


counts, which were by him tranſmitted into the office of the pipe, 


according to the courſe of the exchequer, where the biſhop had his 
quietus 
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quietus eſt, and where all accountants accountable in the exchequer 
have their quietus eit at this day. But the auditor was not thereby 
enjayned to give the biſbop à duplicate of his account; and it was 
ncedleſs then, becauſe he had his guietrs £7 from the pipe, without fee 
or other reward for the ſame. 


as the king's record, and not tranimitted into the pipe: but 20 


quzetus eft or duplicate of his account was therety enjoined to be made 
and given to tac bithops. 5 

By the itat. of 7 E. 6. c. I. the auditors were enjouined to maze 
forth and give duplicates of their accounts, at the reaſonable re- 
queſt and ct of the accountant, wherein the biſhops were included, 
and accordingly the practice has gone ever fince the beginning of 
queen Elizabeth: and I never heard it was diſputed by any, until the 
archbiſhop of York, When the biſhop of Carliile was pleaſed to call 
his duplicate of his account a quictus eſt, and fo would pay nothing 
for it. | 

By an act made, the 1 Mar. jeff. 2. c. 10. ſhe by her letters pa- 


tents diſſalves the ſaid court of firſt fruits, and then creates a new 


office and officer, viz. the remembrancer of the firſt fruits and 


tenths, who was to take all compoſition and enter all accounts, 


and to make out all proceſs againſt non-folvents and ail pro- 


ceedings therein, to be under the ſurvey of the court of ex- 


chequer. | 
In the 2 and 3 Phil. & Ma. the clergy were exonerated from pay- 


ment of firſt fruits and tenths. | 


In the 1 liz. c. 4. the payment of firſt fruits and tenths was 
reſtored to the crown, and all things concerning the fame, that re- 
mained untaken away the 8ih of Auguſt in the 2 and 3 Phil. & 
Mar. was then reftired and ſettled under the ſurvey and govern- 
ment of the eacheguer; but the court of firſt fruits was not re- 
vived; for that was diſſolved before the faid 8th of Auguſt, and 
the remembrancer being then eſtabliſhed, continues to this day 


in every degree, fort or condition, as it was, at or before the 


8th of Auguſt, in the ſaid 2 and 3 Phil. & Mar. at which 
time the clergy were exonerated from payment of firſt fruits and 
tenths. : 

The archbiſbsd ſent up an account for the years 1675, 1676 
and 1677, which he required the 2uditor to examine ſtate. and 
paſs, but the fame was not purſuant to the auditor's. truſt, and 
would be prejudicial to the king, by the loſing to him all ar- 
rears owing by the incumbents; for in his ſtate thereof 19 ar- 


rears of the clergy are continued in charge, not underitanding 
the true nature of thoſe accounts, in that they relate net barely 


and fimply to the biſhops receipts and payments, but to the whole 
revenue of the reſpectibe dioceſes each incumbent is thereby charged 
and diſcharged. And if no arrears are continued in charge upon 
the incumbents, they all, or any of them, may plead the __ 
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made out in the biſbop's name (when entered on record) in their diſ- 
charge. Raym. 312, 313, 314. 1 rin. 31 Car. 2. in the exchequer, 
in caſe of Bambridge v. Bates & al. 


Forcivle Entry and Detainer, 


(A) At Common Law, and now. What is, and 
where the Writ lies, and for whom. 


I, I T ſeemeth that (before the troubleſome reign of K. Richard 

the 2d) the common law permitted any perſon (which had good 
right or title to enter into any land) to win the poſſeſſion thereof 
by force if otherwiſe he could not have obtained it. For a man 
may ſce (in Britton fo. 115.) that a certain reſpite of ime was given 
zo the difſzrſee, (according to his diſtance and abſence) in which it 
vas lawful for him to gather force, arms, and his friends to throw 


the diſſeiſor out of his wrongful poſſeſſion. And at this day, if (in 


a common action, or indictment of treſpaſs for entering into land) 
the defendant will make title thereunto; the matter of the force al- 
jedged againſt him will reit altogether upon the validity of his title, 
as appeareth 7 H. 6. 13. and 40. But after the rebellious tumults, 


and inſurrection of the villains, and other, the baſe commons, which 


happened the fourth year of the reign of R. 2. the parliament think- 
ing it H iary to provide againſt all ſuch occaſions of further ſedi- 
tion, uproar, and breach of the peace, did ordain among other things 
Lamb. Eiren. 127. as follows, viz. 

2. 5 K. 2. flat. I. cap. * 8. enacts that, none ſhall make entry into 
lands but where entry is given by law, and in ſuch caſe nit with flrang 
hand, nor with multitude of people, but only in lawful and cafy manner. 
And if any do to the contrary, and thereof be convitt ; he fhall be Pu- 
nhed by impriſonment, and ravſomed at the king”s will. 


3. 8 H. 6. . /. 7. enacts, that thoſe who keep their poſſeſſion by 


force in any lands, wheresf they, or theſe, whoſe eſtates thry claim, have 


been in poſſeſſion three years, or more, ſhall not be endamaged by this 


flatute. 


4. If ſeveral enter with force 72 the uſe of one, who does not enter, 
and he after agrees to it; this makes him a diſſeiſor or trepaſſor, but 
not to be puniſhed for the force; for he cannot make forcible entry, 
without an actual entry. By the beit opinion. Br. Forcible Entry, 
pl. 25. cites 2 H. 7. 16, | 

5. Forcible entry is, if * one, or more perſons, come weaponed to 


3 houſe or land, and violently enter; or if they there offer violence 
: | to 
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380 Forcible Entry and Detainer. 
cible entry. to any poſſeſſed; or if they forcibly or furiouſly expel another out 
. Fa of his poſſeſſion. Lamb. Eiren. 134. | EE, 
EY 6. Ii one enters peaceably, and when he is come in, uſeth violence; 
this is a forcible entry. Lamb. Eiren. 134. 
7. If one enter into an houſe, where no man 7s in the houfe, and 
the entry is with men armed, or * company unuſual; this is forcible 


* Tt Was 
aid, for 
law in B. 


R. thatifa entry: allo the I putting back the belt or bar of the door, is force; 
man cows though 10 body is in the houſe. Mo. 656. Mich. 44 and 45 Eliz. 
= yl, in the Starr Chamber. Pollard v. Moreton, 5 


Br. Forcible Entry, pl. zo. 


8. A. being tenant for years, B. purchafed the reverſion, and &. 
payed rent unto B. for 15 years, Before the end of the term, one C. 
came to A. and perſuaded him, that D. had title to the land, and 
adviſed him to take a leaſe from him; whereupon he took a leaſe of 

him for 10 years, rendering 70 J. per ann. and the land was worth 
140 J. per ann. and wilted him to hold poſſeſſion againſt all perſons; 
and he, at the end of the firſt term, kept the poſſeſſion with drum, guns, 
and holberts, Sc. (The drum was only to give notice, if any came 
to enter, but no body offered to enter} he was cenſured tor this, 
being a riot and forcible detainer ; although none other offered to 
enter; for it was held, that the poſſeſſion of the termor, was the 
poſſeſſion of the leior ; and when, at the end of the term, he kept 
it againſt him, to whom he had paid the rent fo long, it was a for- 
cible detainment. And whereas the ſtatute is, that where one hath 
had poſſeſſion for 3 years quietly, he might hold the poſſeſſion with 
force; that is to be intended, where the eſtate is continued. Cro. 
J. 199. Mich. 5 ſac. in the Starr Chamber, Snigg v. Shirton. 


Ney. 126, 9. If one brea# the hauje, and ſo enter into the houſe, none being 
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. in the hiuſe, it was reſolved that this is forcible entry. But it feem- 
orcinary Ed by them, that if he nad entered by the tuindoto, or if he had opened 
dwelling the door witha key; this will not be forcible, Hill. 15 Jac. B. R. 
houſe. 2 Roll. R. 2. Anon. 

If zo. 4 10. If to come to make a forcible entry, and one breaks open the 
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door of the houſe, and 2 or 3 hours after, the other enters peace- 
ably, without a weapon, the door being open; yet it is a forcibl: 
Noy. 136. Beade v. Orme, | | 
Lamb. Eiren. 1344 | 
11. If A. claim common, in the land of B. and B. with force and 
arms keeps A. out from his common, whereupon a juſtice of peace 


committed B. and another, who aſſiſted B. upon view of the force. 
It was held, per tot. Cur. abſente Brampſton, that this commit- 


ment was not warranted by the ſtatute of 15 Ric. 2. For although 


one may be diſſeiſed of a rent or common, by force, which is in- 
quirable in aſſiſes, and puniſhable, if it be found: yet one may not 


be indicted or committed for entering his own land with force, © 
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Falling his ewn land with force againſt a commoner ; for it ought to 
be ubi ingreſſus non datur per legem; and one in his own land may 
enter lawſully, and may detain with force againſt any who pretend 
to have common there, he being allowed to be awner of the foil; 
and this ſtatute is not to be extended againſt any, but him who en- 
ters unlawfully, and onjts another of his lawful poſſeſſion z wheretore 
the cauſe of committing and detaining them in priſon was held un- 
lawful, and the priſoners were diſcharged. Cro. C. 486. Mich. 
13 Car. B. R. Sydnam and Parr's caſe. 

12. This writ lies, where one is ſeiſed of any eftate of freehold in 
lands or tenements, and is thereof difieiſed with force; or, though 
he be diticiſed thereof peaceably, yet if it be detained with force, he 
may have this writ. F. N. B. 248. (C).-—and 8 H. 6, 9.— 
And though the words of the ſtatute are in the disjunctive; yet, if 
the entry and diſſeiſin are both with force, the writ lies. For the in- 
tent of the makers was to puniſh ſuch force, whether upon the en- 


try and. diſſeiſin, or upon the detaining, &c. F. N. B. 248. (D). 
13. A man ſhall not have action upon the ſtatute, [5 R. 2.] 


Ubi ingreſſus non datur per legem, where a man enters with force, 
and his entry is lawful; for the force is only to be cenvicted for the 
$ing, as vi & armis, & contra pacem, but otherwiſe it ſeems upon the 
ſtatute of 8 H. 6. per tot Cur. Br. Action ſur le Statute, pl. 7. 
cites 9 H. 6. 19. | 

14. One jointenant, or tenant in common, may maintain this ac- 
tion againſt his companion, if he be put out with force, &c. F. N. 


E. 249. (D) 


(B) What is Forcible Detainer. 


T. J F one perſon cHina⁴tel, keep the dior ſhut againſt the juſtice, 

or if he find perſons harne//ed, or in other warlike ſort ap- 
pointed, or furniture lying by them ready to be uſed ; it is a forcible 
detaining, Lamb. Eiren. 136. 


ether weapon for the war, the /uffering i 
as a forcible holder. Lamb. Eiren. 136. 

2. If a man, being entered into a houſe, be/?ow men with force and 
arms ſome other place, not far dijtant, to the intent they ſhall aſſault 
them that would attempt entry upon him; this is a detaining with 
torce, Lamb. Eiren. 137. | 

3. Or, if a diſſeiſr foreftall the way of the difieiſee, with force, 
Sc. fo that he dare not enter for fear of death; it is a detaining with 
force. Lamb. Eiren. 137. 


bath rig hi, if he come te enter; this is a forcible holding. Lamb 
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*In Cay's (C) Of what Things it may be. 


— Sy I. The flatute of 5 R. 2. cap. 7. Againſi forcible entry mention: 
8. lands and tenements. | 
[ 362 J 2. The flatute 15 R. 2. 2. mentiens lands, benefices and offices 
of the church, 
3. The flatute 8 H. 6. cap. 9g. ſ. 2. mentions lands, tenements or 
other poſleſſions. | ; 
Br. For- 4. Forcible entry was brought of rent, and awarded good, as 


e well as of the land; for a man may diſtrain for rent with ferce, and 


cnes 22 
6. 23— defendant was awarded to anſwer. Br. Forcible Entry, pl. 1. cites 
*F.N.B. 

20 H. 6. 11. : 
249..B) - 


Cro. Car. 201. Mich. 6 Car. Anon 


5. An indictment on the ſtatute of 8 H. 6. was, that the late 
queen by her letters patents under the great ſeal, had granted to J. 5. 


the office of cuſtody of the caſtle of D. with all profits, &c. and an 


annual fee for exerciling thereof; and that the defendant with force 
expelled her and diſſciſed her of that office, Exception was taken, 
that an indictment hes not on that ſtatute for ſuch an office; but 


that there ought to have been a diſſeiſin alledged of the tenant of the 


frechold of the houfe. But the court delivered not any opinion 

herein. Cro. J. 17, 18. Mich. x Jac. B. R. Lady Ruſſell's 

caſe. | | | 
This caſe 6. Indictment of forcible entry lies of a copybeld. Poph. 205, 
T_T” I. 2 Car. The King v. Ployden, & al. | 


the ſt2tute, | 
21 Fac. 18. Per Holt. CH. J. Far. 1234.——Yelv. 81. Hill. 3 Jac. B. R. Sir And. Nowell's caſe. 


Raym. 67. Hill. 14 and 15 Car. 2. B. Re The King v. Hardy. 


7. Forcible entry lies of tithes, though, it was objected, and 


agreed, that afſiſe lies of tithes by the ſtatute 32 H. 8. and that they 
are recoverable as lay inheritance, Cro. C. 201. Mich. 6 Car. 


Anon. 

And that 8. Indictment was of a forcib/s entry on a leſſee for years upon 
| here ßen Hutute 21 fac. 15. Exception was taken, 1ſt, That it did not 
allgai _ f appear by the indictment that the leſſee had any title to the land a? 
8b: Me. per the time of the force committed, for the force is ſuppoſed 4% be done be- 
Ibid, _ fore the leaſe commenced. 2d. The leaſe is ſuppoſed to be a leaſe for 
the Lady / many years, if J. S. jo long live, and it is not averred, that J. S. 
Morley's «was alive at the time of the forcible entry made. And the indict- 


— ment was quaſhed. Sty. 147. Mich. 24 Car. the King v. Bray. 
The entry 9. An indictment was of forcible entry into a church; and ex- 


Was into ception was taken, that indictments for forcible entry, is by ſtatute 


the church , . 
par ſou reds law only, and that they ſpeak of meſtuages or tenements, &c. and 


ſenege laß, ſo extend not to a church, for which the common law has pro- 
and it us yided proper remedy, viz. Breve de vi laica removenda. But per 


held, that Cur. The Natutes fer quicting p2ſſefſions, ſhall have liberal con- 


ſuch ſorci- h 
ſtructions, 


H. therefore this ſhall countervail the entry with force, by which the 


objec 


mien 


othet 
king 


L 


dure, if ar can have it; for he is not expulſed. cites D. 142. 


| Dilabar v. Ly iter. —8. P. Farr. 133. Hill. 1 Ave, B. R. 


Forcible Entry and Detainer. 


Hructions, and extend to churches, and in the ſtatute R. 2. 


churches are particularly named; & vi laica removenda, is but a 
feeble remedy; becaule it does not reſtore the party to his poſſeſſion. 
Sid. 101. Hill. 14 and 15 Car. 2. B. R. the King v. March, 


Hollingworth, &c. 


quaſh the indictment. 1 Lev. go. the King v. Larking 


10. An indictment was of a mc/uage paſſage or way; and it was 
objected, that a paſſage or way is no land or tenement, but an eaſe- 
ment. And as to that, the court thought it not good; though 


otherwiſe, as to the meſuage. Mod. 73. M. 22 Car. 2. B. R. the 


king v. Holmes. 


(D) Of what Poſſeſſions it may be. 


Lt 7 ESSEE for years cannot maintain the action, becauſe of 


the words, expulit & d iſſeiſivit and tenant for years cannot 
be diſſeiſed. F. N. B. 248. (E). f 


ot, or di ſeiſe. Notes on F. N. B. 248. (E) and cites Br. Action ſur ſtatute, 17. 
Jenk. 118. 


2. An inquifition of forcible entry was qua/hed, for that it did not 


appear, what eftate the party, on vehom the entry was made, had; 


for if he were tenant at ſuſßerance, it would not lie. 12 Mod. 417. 


lich. 12 W. . R. the King v. Dorney. 


(E) Juſtifiable by whom, and in what Caſes, 


1. I F a man continueth three years in peaceabiè pe ien, without 
interruption, then he may hold the lands with force, and ſhall 
not be puniſhed for that force, and that by the ſtatute of 8 H. 6. 9. 


F. N. B. 249. (C). 


! 
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hath title and right of entry, and put the tenant of the frechold out of thoſe lands or 
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112 by force, and by this indie 


merit, he ſhall be reſtored to his pulicNion again; but he, who 1 fo reſtored, cannot maintain the 
policiion with force, although he has had a penceuble pettciin for 3 years before the expulſion. 


ror the potleſſion is interrupted. F. N. B. 248. (H) and the notes thereupon. 


And if a 


juſt and lawful poſſeſſor for zg be once removed clearly and neatly from his poſſeſſion, he cane 
not retake poſſeſſion by force, and detain with force. D. 14t. b. pl. 48. Paſch. 3 and 4 P. & M. 


See (E) the King v. Burgeſs. Br. Forcible Entry, pl. 6.17. cites 22 H. 6. 


2. A tenant at will cannot juſtify a forcible detainer, till he has 
been 3 years in Polſeſſion; but he ought to quit poſſeſſion, and ap- 
ply to the juſtices for a rellitution -upon the forcible entry. 11 
Mod. 32. Paſch. 4 Annz, B. R. 

3. Tenant at ſufferance is not within the ſtatute of forcible en- 


tries. Arg. ſays it has been often adjudged. 11 Mod. 273. in pl. 
18. Hill. 8 Ann, B. R. Queen v. Depuke, 


4. None 


Hardeſty v. Goodenough. 
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4. None can be guilty in reſpect of land, whereof he -ielf hath 
the * ſole lawful poſſeſſion, and another the bare ciſtedy t (Ch. 64. ſ. 
32.) but a + jointenant may be guilty (Ch. 64. ſ. 33.) ſo may every 
perfon, who has a || defeaſible poſſeſſion (Ch. 64. 1. 34.) So, alſo 


may an & infant or feme covert, acting in their own perſons, and not 


barely commanding others. (Ch. 64. ſ. 35.) 1 Hawk. pl. C. Ind.“ 


tit. Forcible Entry and Detainer (G). Ihe book at large cites as 
follows, * Mo. 786. Cro. J. 18. 2 Keb. 495. +8 E. 4. 9. a. 19. 
a. 10 H. 7. 27. a. Latch. 224. Palm. 419. || Co. Litt. 256, 7. Crom. 
69. b. Lamb. 160. 1. Dal. Ch. 77. F Dal. Ch. 77. Crom. 69. Co. 
Litt. 357. Br. Impriſon. 43, 45, 75, 101. 


(F) Entry by whom. What Power the Juſtices of 
| Peace, and other Officers have. 


1. 8 H. 6. cap. 9. /. 4. enacts, that when complaint is made of 
any ſuch entry or detainer, to any juſtice of the peace, he or they, by 
warrant or precept, ſhall command the ſheriff to ſunimen a ſufficient 
jury, to enquire of the force committed, and upon force found, the juſtice 
or juſtices ſhall car fe the lands, Sc. to be re-ſeized, and jhall put the 
party diſſciſed in poſſeſſion, in the alſence, as well as preſence, of the 
party offending; and every alienation of the premiſes, to have main= 
tenance, ſhail be void. 

Every juror ſhall have lands or tenements to the value of 40 s. per 
ann. and every fheriff, not duly executing the ſaid precepts, to forfeit 
20 J. to be divided between the king and the proſecutor. f 

2. If any hold a houſe or land with force, it was agreed, that 
one juſtice of peace may remove it; and ſo may more, and fo are the 
words of the ſtatute. Br. Forcible Entry, pl. 19. cites 21 H. 6. 5. 

3. The juſtices of peace may record without preſentment, if any 
aggregation with force be befere them at their ſeſſions. 7 E. 4. 18. a. 
per Yelverton. | 

4. S2 if the juſtices are diſturbed to come to their ſeſſiaus with force. 
Br. Peace, pl. 14. cites 7 E. 4. 18. a. per Yelverton, 

5. Aud they may enquire of coming together with force, and of dſ- 


feifn with farce, and this before the ſtatute of ſorcible entry; and 


contra of entry with force before the ſlatute; for they could not in- 
quire it before the ſtatute, Ibid. 

6. In no caſe one juſtice andy may make inguiſition, if it be not 
given by ſtatute. Br. Peace, pl. 14. cites 7 E. 4. 18. per Yel- 


verton. 


upon the ſtatute 3 H. 6. c. 9. before one juſtice of prace; and tali may be made by one juſti. e, by 
force of the {aid ſtatute. lenk. 221. pl. 74. 


Dal. 2<. pl. 
$.2& öl. P. 
& M. cites 
7 E. 4 17. 
— al. at 
the end of 
Kelw. 204. 
pL 2.—11 


7. Commiſſimers of :3er and terminer have no power to enquire 
upon the ſtatute of forcible entry; for the ſtatute of 8 H. 6. 9. 
which provides an enquiry and reſtitution in this caſe, appropriatss 
it to the juſtices of peace. But the * Fudges of B. K. are within this 
ſtatute ; for the king ſits there, and where the king ſits eſt plenitudo 
poteſtatis. Jenk. 197. pl. 6. ; : 


Rep. 39. a. („) 11 Rep. 65. a. 
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8. An order made by juſtices of peace, upon conviction of force 
upon the view, may be guajhed uten mation. Sid. 156, Mich. 15 
Car. 2. B. R. the King v. Challoner. 


0. Upon a conviction of forcible entry, the juſtices ought to cam- 


uit the offender, If they V nd force, they are, upon the view, to re- 


move it, and commit the offender; but not to award reſtitution 
without inquiſition; and this they may do, though the entry be 
peaceable, if the detainer be with force, in winch caſe they may con- 
vict the offender upon the view, Per Holt, Ch. J. 12 Mod. 495. 
Paſch. 13 W. 3. Anon. 

10. Juſtices of peace upon their view of a force, cannot meddle = 1 |. 
with the pelliAſun; but all they can do, is to remove the force, and 3 Bull. gz. 
commit them that uſe it, and to make a recor d thereof, and here the the King v 
record of the commitment was arre/tavi in the preterperfect tenſe, Sagar 
and not in the preſent te: je, as it ought to be; and all records of 8 pe. tg 
commitment are ; as committitur marcfcallo in this court of B. R. 2. the King 
and the record was quaſhed, niſi. per Holt, Ch 38 15 516. ». Chal- 


8 ſch. W. the ing V. Bro! v7 loner. 
Pa I3 3. the K WIN. —_— 
Paſch 29 Car. 2. Anon They may not alter the poll ſefion Wit? "out ax inguifition, nor does it be- 
come them tn 09 ave on tha! occaſion, per Holt, C m. J. and he ſaid, that if a J. of P. cz, all the 
fen, ” 5 JU * 72 off . Fg « 11 54 7 - the 2 7 ng thi 8 1s .n altering of the poſſeffion by neceſſary 


conſequence, and therefore it was rule 5 U iat there ſhoul d be a rettitution, nin. Comb. 260. Paſch. 
6 W. z. 3. R. Lady Love ace's cate. 


11. Holt. Ch. J. ſaid, that the juſtices of peace, in the caſe of 
forcible entries and detainers, ought to av) Ourn their courts, and 
give the party an of portuniiy to traverſe the force, or elle the party 
has no remedy but by certiorari; and every inquiſition is traver- 
fable by the ſtat. of Weſtminiter ; but generally the juſtices enquire 
into the poſſeſſion only, and award reititution without trying the [ 385 ] 
forcible detainer or entry upon a traverſe. 11 Mod. 42, Paich. 4 


12. A juſtice of peace may 2 a fine, but he ought to commit him And 55 lmg 


 inmediately, where, by his own e BY. finds a forcible de taining ; #5 the party 


and then, as he is a judg re of record, ! e May a. 7rourn his court, and 55 def d 
anm nation, 


then ſet a fine upon him, and commit Ei in the mean time. Per \ 
7 the I of P, 


Holt Ch. J. 11 Mod. 47. Paſch. 4 Annæ, B. R. in Col. Layton's may ad- 


journ. Per 
Caſe, Holt, Ch. 
J. 11. Mod. 52. pl. 2 23. Paſch. 4 Annæ, Anon. 


13. Upon the return of a habeas corpus it appeared that A. was 
convicted by Sir. B Lord Hagar of London © upon veto, by virtue 
ci the 15 Ric. 2. 2, for a forcible detainer of the priſon of the Fleet, 
and that he was committed until delivered by due courſe of aw, 
et quouſque he paid the fine of 1001, fet upon him; excepuons 
were taken, 1ſt. That it did neu appear that the mayor was a juſ- 
tice, ſed non allocatur; for th: 8 H. 6. gives the fame power to 
mayors, &c. 2d. That the complaint was of a forcible entry and 
detainer, and here is no forcible e entry at all; and a man's houſe is 
his caſtle, which it is lawful for him to defend with force. Curia 


adviſare vult. 1 Salk. 353• Paſch. 4 Annæ, B. R. the Queen v. 
ton. 
Vol. XIII. | | H h | 14. And 
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14. And at another day it was farther objected, that the fc ꝛbas 
ſet at another time, but the court held that it might be ſet after the 
conviction, as in Lambard's Eirenarcha. 

Layton. | 


2 2) Inquiry, as to the Force, prevented or diſ- 


charged by what finding. 


Br. pe- 1. If the ſpecial matten alledged in the bar be found for the _ 
remptory, dart, he ſhall be excuſed; and the force hall not be enquired of; 


1 and if it be found for the plaintiff, and again/? the defendant, the de- 


And ſo fendant ball be attainted of the force, and fhall pay treble damage; 
it is on an and cots, * without enquiry of the force; and the fame is the uſage 
indictment . 7 
i at this day. F. N. B. 249. (D). 

entry. 17 H. 6. 13. Vide contra. where he pleads non eſt ingreſſus contra formam ſtatuti. 1 Hl. 
7+ 19. 15 fl. 7. 17. Hales Notes on F. N. B. 249 (D). ＋ Br. Forcible Entry, pl. 2. cites 7 H. 
6. 13. Acc— if all the points of the vit are traverſed, and the title is frund for the plaintiff, he need 
not enquire of the force, as it is ſaid. Br. Forcible Entry, pl. 24. cites 1 H. 7. 19. 


2. In forcible entry for entering with force and arms into a 
houſe, and 24 acres of Jand; the defendant faid, that J. S. was 
ſeiſed in fee, and enfeofted him, and gave colour to the plaintiff, by 
which he entered peaceably, abſque hoc that he entered with 
force; the plaintift made title and traverſed the bar, and the 
iſſue is found for the plaintiff; therefore by all the juitices, the 
force fhall not be enquired where the title is 3 againſt the de- 
fendant, nor where it is found for the defendant; but yet the de- 
fendant, who intitled himſelf ought to traverſe the force ; but the 
title, found with the one or the other, makes an end of all as to 
the parties; bt he who made the force may be indicted, and ſhall make 
fine to the king, nitwith/tanding that he has a good title; and 
he that enters peaceably, where his entry 1s not lawful, may plead 
in this action, that he did not enter contra formam /latuti, and 
there the force and diſſeiſin ſhall be enquired; but contra upon title 
made, quod nota, and therefore this iſſue here ſhall ſerve him 
where the title cannot ſerve. Br. Forcible Entry, pl. 11. cites 


15 H. 7.17. 


(G) What ſhall be ſaid three Years quiet Poſleſ- 
ſion. And Pleadings. 


1. T HOUGH the diſſeiſor hid held with force for three years 

| before the indictment, yet the party ſhall be barred, but con- 
trary of the king ; and though he has kept by force for 20 years 
upon an indiftment the party ſhall have reſtitution, and yet he ſhall 
not have an action per Fineux, to which Read and Tremail agreed. 


Br, Forcible Entry, pl. 10, cites 14 H. 7. 28. 


[ 386] 


2. One, 


1 Salk. 353. Queen v. 


5 
with 
Peace 
then t 
firſt c 
feijee ; 


cible 


and at 
with 

which 
others 
them, 


and 11 


22. Cl 


4. 
muſt! 
larly o 
ſarily 
1 Hay 
book: 


pas had 


rupted. 


accordin 


beneht 
31 Kli. 
is Cont. 
Qucen 


7 
hf 2 11 


| rialin th 


his, by 
then re! 
is in t/ 
defenda; 


pl. 48. 


as 
the 


Forcible Entry and Detainer, 


2, One, who has been ſeiſed peaceably for three years, may detain 
with force; but rf the di ſeiſor has continued his poſſeſſion for three years 
peaceably, and after the diſſeiſee re-enters, (as he may lawfully) and 
then the difſeifor re-enters, he cannot detain with force; becauſe the 
firſt diſſeiſin is determined by the entry of the diſſeiſce, and the diſ- 
ſeiſee is thereby remited, and this entry is a new diſſciſin. Br. For- 
cible Entry, pl. 22. cites 23 H. 8. 

3. But if a man has been ſeiſed by good and juſt title for three years, 
and after is diſſeiſed by tort, and then he re-enters, he may retain 
with force, by ſome ; for he is remitted and in by his firſt title, by 
which he firſt continued peaceably for three years; nevertheleſs, by 
others it is not law in this laſt cate, therefore quære; for it ſeems to 
them, by the proviſo in the end of the itatute, that this is good law, 
and ſtands well with the ſtatute, quzre. Br. Forcible Entry, pl. 


22. Cites 23 U. 8. 


4. The three years poſſeſſion, which ſhall bar a reſtitution, 
muſt have an uninterrupted continuance, (ch. 64. ſ. 53) and regu- 
larly ought to be /awſr! (ch. 64. 1. 53.) but perhaps does not neceſ- 
farily require that the fr/7 entry was peaccable. (ch, 64. ſ. 54.) 
1 Hawk. Pl. C. Ind. tit. Forcible Entry and Detainer (L.) "Che 
book at large cites Dal. ch. 79. 22 H. 6. 18. b. Crom. 71. 
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Note; he 
Wo is re- 
ſtored cans 
not maine 
tain he poſe 
ſeſſion with 
fe IC, al- 
thougli he 


has had a peaceable poſſeſſion for three years before the expulſion; for the poſſeiſion is inter- 


rupted. Hale's notes on F. N. B. 248. (H) cites Dy. 141. 

5. Poſſeſſim for three years, vwithaut ſhewing how, is a good 
plea in forcible entry. Irin. 15 Car. 2, B. R. Sid. 149. The 
King v Burgeſs. | 


But after 
retolved, 
that the plea 
was nor 


209d, becauſe it is not ſaid that the defendants were in an three years before the inguifition found 


7 


according ta Dyer. Ray m. 85. S. C. Keb. 614. S8. C. 


6. It was objected that it hould appear by the concichion, that the 
de/ondant had been three years in poſſeſſian, upon the 8 H. 6. 9. But 
per Cur. that comes in by a proviſo, and he that would have the 
benefit of it, mf? plead his poſſi ſion. Vid. Cro. J. 199, and ſtatute 
31 Eliz. Alſo, the 3 years pofleſſion is intended where the eſtate 
is continuing, not elic. 1 Salk. 353. Paſch. 4 Annæ, B. R. the 
Queen v. Layton,—cites Mo. 848. 


And it has 
been holden 
that the 
[1C-4 of ſuch 
a poſſeſſion 
is good, 
2v;!hout 
ſhowing une 
den what 


title, or of 


Lad 1 * N , Ry 4 . . . - 3 0 
ue ſuch poſſeſſion was; becauſe it is not the title, but the poſſeſſion only, which is mate- 


Hal in this caſe. 1 Hau. Pi. C. 153. cap. 64. f. 55. 


(H) In whoſe Name the Suit or Recovery ſhall be 
> I F lefſee for years be expulſed, he ſhall not have action in his own 


name, by himſelf, upon 8 H. 6. nor ſhall the reverſioner in 
his, by himſelf ; but he and reverſioner muſt join in the atio, and 
then reſtitution ſhall be awarded, and the /fatute ſhall be recited as it 
is in the dizjunttive, but the concluſion of the court ſiall be, that the 
defendant expulſed and diſſeiſed in the copulative. D. 142. a. Marg. 


Pl. 48, cites Paſch. 36 Eliz, B. R. per Cur, 


Hh 2 8 


But ibid. 
cites Trin. 
28, Eliz. Sir 
Mat. 
Akku- 
DEL's caſe, 
thatleſſce 
for yea's 
muſt ſue in 
the name of 
the rever- 
ſioner. 
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$979 Forcible Entry and Detainer. 
2. If Ice for years of a cofyhoider by licence is ejected by force, 
he muft ſue in the name of the lord to have reſtitution; for che reſti- 
tution ſhall be to the lord who has the frank-tenement. D. 142. a. 
Marg. pl. 48. cites Trin. 38 Eliz. Sir Mat. Arundell's caſe. 


(1) Reęſfitution. In what Caſes, and at <hat Time, 


8 TT a1! »t 
Aline 1. 


> 1 


editious of | * . 5 „ . AM 
"A =. cumbent; the title of the king was found tor him, by 
451 K, ne * * * . , * 4 - 7 , P > ] a. 1 - r . * be 
word (6) which * his clerk was inſtitited by Writ, and alter the rſt incumbent 
3 k * 28 — . . » "DS * * — * * ; 3 * _- . * 4 = PI > 4 = 6 ' = „* a * 

A” 2. Ce : it ENTEY * $9594; Nee, and Fre At 1 Out, G NA took C 91:t177 ally tide 7. jets an 
15 IL erted TH py" . ; 4 gs - 1 "Al * 7 3 . . 0.0 * . 4 . * 5 „ % * - : 4 
the incumbent of the king prayed a writ to the gheriff to remove the 


inc! cone 
f.xand; the 25 . f : : x 5 
ſenſe, and is bithop fiom putting the incumbent of the King in poſſeſſion, that 
tds he ſhould have ſuch writ, but when judgment is given here, and the 
year book. * FRA : —_— 4 3 her h 7, h — 3 » > B F ib! 
Jug Hie ht execuiedy ten they nave no more power. r. TOrcible 
Entry, pl. 20. cites 12 H. 4. 26. | | 
2. It is not uſual to make rettitution to the party, unleſs theſe 
words extra tenet are contained in the verdict. Br. Forcible 
Entry, pl. 13. cites 14 H. 6. 16. | | 
Pr. Peace, 3. In indictment of forcible entry it was nt mentioned, that it 
P 5 . b was found at the complaint of the party according te the ſtatute; yet 
: the party had reſtitution. Br. Forcible Entry, pl. 16. cites 7 
E. 4. 18. : 


4. By the words of the ſtat. (of H. 6.) no reſtitution can be mace, 
unleſs the fercible entry be found by inquifitton. Quod nota, Bro. 
Forcible Entry, pl. 27-: cites 4 H. 7-318. 

5. If a uri: of entry be brought upon the /Iatute 8 HF. C. and it be 


7 


au with the plaintiſt, yet he ſhall not have writ of reſtitution ct 
the ſame land. Bendl. 37. pl. $8. M. 1 and 2 Ph. and NM. in C. B. 
Paſchall v. I endrinz. 
there. M. 6 E. 6. 
When the 6.. If a man be fudidted for a forcible entry upon 8 H. 6. and be- 
5 IP * fore reſtitution, the force is pardoned by flatute or general pardin, 
Frce, the Now there ſhall not be any reftitution upon that ind:ctment ; for 
ſtrength of the firſt force and offence is pardoned. But if the party had 
ih _T brought his ien for forcivle entry, &c. ſuch a pardon ſhall not 
wn PRE. 1 "Wipe 75 1 3 i. 
gone. For reach the reſtitution. per Cur' that fo it has been adjudged. No). 
the party is 119. Fawcet's Cale. | | 
not to have 
reſtitution by means of the king, who has given away his title, (viz. his fine) by the pardon. Yelr, 
99. 8. C. Fawcet had tendred a rπm to the indictment. And after a ven. fac. awarded 
and returned, and a diftringa* with anift prius, the pardon came, which diſcharged the fine for the 
King. Whercupon 'twas moved, that the trial ought to be ſtaved, for there ought not to be any 
lunther proceedings therevpon ; for it, being the King's ſuit, is diſcharged by his general pardon,. 
But it wa eu ts the court, that the party indicied, was outed frum bis pellen y colour of this indietmenty 
it being falſe 3 the writ of reſttution being awarded upon it. Wherefore he pray d, that he mg 
proce, and be would relinquiſh ary ben-fit of the pardon. For he had not any other mans to be reſtored to 1113 
poiſethon ; and it was nut renn, that the general pardon ſhould prejudice. And of that opmοn 
were Fenner and Tanfie'd, It appearing here upon record, that his poſſeſſion was taken away by 
a writ of reſtitution 1pon this indictme t, 'tis reaſon he ſhould proceed upon the iſſue joined before 
the pardon to be reſtored to hi pofſetſion, for which, otherwiſe, he had not any remedy. But 


Williams and Yelverton, (abſente Popham) held, that there ought not to be any 1 
. i | | upo 


UARE impedit by the king againſt the diſturber and in- 


farce, and the court ſaid, that it the defendant had diſturbed the 
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TPO this indictment, the — being p rdoned by the general pardon, whereof they are 9 


taben „and the party cannot proceed to nave re{titut;on ; when, if it ſhould ;-afs again him, 
the ine mould not have the beret FR V lie. A terwards, being moved again, Y elverton ſaid, t! oy 
had conferred with ail the udges in Scrat“, i. 2 Flect-Street ; who ted, that “ the offence 


22 
being parvoned, there ouglit nat to he any procerding to have reſtitution. M erefore by the rule 


of the comt, it Was ordered to be ited. — And {hams fad, ii was fo refolved in this court 
upon conference with all the judges of Englund, by expreſs command from the queen, in a Cate he- 
twrxt the ford Sr fon, nd Sir TV OMS Fav NN; and it Was commanded to make ſearch for 

thut 510 cedent ; hut there could 5 t any uch be found. Cry. J 748, 149. Hil! 4 Tac. B. R. Fan- 
cet's Cate 3 P. . PL C. 'Al r. 181. cap. 24 .. 40, though the deiend-nt would Wave 
the benefit of the pardon. 


7 


7. Reſtitution upon r n = and detainer was awardcd [ 288] 
niſi cauſa, where th- jury fot waceatle entry, Mich. 14 Car. 
2. and Hill. 14 and 15 . 2. "Sid; 97, 99. the K. v. Sadler 41 
and Honeſty. | 

d. It a Jt attice conuifts all the perſons in prfeon for offenders, 
and jets the dirs op. Ns this is an altering of the nes one and 
therefore it was 9 15 ed, chat there ſhould be àwerit of reititition, mu 
per Holt. Paſch. 6 W. and M. Cumb. 260. Lady Lovelace's 
Caſe. 

9. A motion was made for a re!! itution upon quaſhing an in- 

{ ihe 


s © * . © I 7 
GUINIELON of forcible entry; 3 the caſe w ny that the 4% or aAYre 2/1 
＋ 0 — 7 He 9 „ „ OE) 54 4 , 4 $* 4 1 * 1 173 17 
l/fee for rent, an: 4, th bile be was in cindy, entered the ho ſe, « UNC 


pretence of fart, eiture by a provijo in the leaſe; but the motic n wa 

denied, becauſe here appears a title ſtanding out, wincn he ſhall not 

avoid by ſiniſter means, but ouglit to purſue his remedy by ejecim nt 
* . 4 


according to law; other wiſe, had no title appeared. 2 Salk. 587. 
Hill. 10 W. 3. B. R. the K. v. Toflin. 
10. If inquijztion be removed into B. N. no :eftitus on can be, if Comma 0 


2 gry 7 nere 
defendant traverſe. or pleads three years paſſſſian. Paſch. 11 W. 3. thetra- | 
Veriey and 
1 Salk. 260. the . V. Harris. 8 | g 5 "PN 
that there 15 
no way fo prevent reſtitutuu a but by cer ei or pleading ef yrars pan. 6 Mod. 115, Hil! 


N 3 p . e 3 -% 
2 Aiunzxz, B. R. Merz in v. Tomicin. An the juſtices ous accept ſuch plea, and ty id as * 
- P + 2470 = . "Tx * * 9 7 . * #% * 145 922571 2 0 
Ay It G1 cihle . m_ 45 In the Cale ot FELUILUCLIONIT 40 9 13 0 1 14 reftitution call iuch {luc ba 
528 8 "= * Wy 5 * 5 1 * 7 2 We, : 
tried Ps Holt. Ci) . 11 od. 5 „ IN COLONEL 44 AliCnNLS Gale 
3 
541 . 70 72 Pre C4" Bee! 


11. Inquiſition of a forcible entry was taken, and 7 
ſently granted. which was fern after wg te by a VI [rica Femovenda, „ ame 0; £28 
NA ING Ve 

and ſo11e years after, (* z. two or three years or more, ) a nei reſli- HN 
tutian was gran ted, Waereu! pon the 1 qu; lition was removed by cer- reportsit 


tiorari into B. R. and here tie reſtitution was tet alide, by reaſon thus, upon a 
of thc long delay, which might be a great inconvenience and pre- Moons gl 
Judice to e and r Ar rounded this reſelution on 8 Rep. parſon had 

19. Dr. Box Hau's caſe and Holt, Ch. . ordered a ſpecial entry 3 tei- 
to be made, that * it appeared on examination, that reſtitu- 3 FE 
tion was not avoided *til! three years after th2 inquiſition, that there- hn gut- 
fore reſtitution was granted to 5 12 Mod. 268. Hill. 11 WW. ſition, the 


Orce was 


3. K. v. Harris. | found, but 


the J. of P. did not deer the poſſeſſion (as he ought to have done) but 1d a ror ? ! of t m wh 
and d:frrred the delivery of the po Mien for t2v9 or three years? ; and the court held this procceding very 
regular, and that — ution ought to be awarded. 5 Mod. 443. 


12. After a man is found guilty of forcible entry, reſtitution muſt 


be awarded preſently; and where ſuch perſon was put out after 3 


Hb 3 years 
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388 Forcible Entry and Detainer, 


= after conviction, reſtitution was awarded to him. Trin. 11 
V. 3. B. R. Carth. 496. the . v. Harris, | 
13. Though inuten of forcible entry be guaſbed, yet reſtitu- 
tion is not of courſe, contrary to Raym. 85. per Holt. Ch. J. Mich. 
12 W. 3. 12 Mod. 423. Anon. | | 
14. After certiorari to remove inquiſition of forcible detainer, 
Juſtices cannot award reſtitution, But if after the certiorari there 
be a new forcible detainer, they may record the force. Paſch. 5 
Annz, 1 Salk. 151. Sir. Godfrey Kneller's caſe. 
2 Salk 260, 15. No indictment. can warrant a reſtitution, unleſs it fhew a 
2. Br. continuance of the ouſter, (ch. 64. ſ. 41.) 1 Hawk. Pl. C. Ind. tit. 
. | Forcible Entry and Detainer. (H) The book at large cites as in 


Lamb 183. 
Da't. cl. -5S 1. the marg. 


[ 359 ] (K) Reſtitution. of what Kind of Poſſeſſions. And 


to whom; 


I. $ OPYHCLDER for Iſe leaſed for years to B. by licence 

| of the lord; B. is ejected with force, the ro/titutin ſhall be 
to the lord, in whom the franktenement is, and B. ought to ſue in the 
name of the lord, to have reſtitution. D. 142. a. Marg. pl. 48. cites 
Trin. 38 Eliz, Sir Mat, Arundel's caſe. 

2. Indictment was laid of an entry inte a copyhold tenement of B. »f 
which A. was lord, and had the franktenement by diſſeijing A. and 
expelling B. thereof, &c. Though A. oppoted a reſtitution to B. 
(the entry being in truth made by A.'s order upon B. who had for- 
feited his copylLold) and though it was objected, that reſtitution is to 
be made in reſpect of the franktenement, Wisch A. does not deſire, 
but the contrary, yet the court granted reſtitution in reſpect of B. 
the copyholder; for ſince the indictment is a record, by which the 
expulſion by A. and the diſſeiſin of B. appears, the court in diſ- 
cretion, and the jury alſo, ought to reform the wrongs in 
their ſeveral degrees, and that is by firſt reſtoring B. who 
was expelled, and thereupon enſues conſequentially the reſtitution 
of the franktenant. Yelv. 81. Hill. 3 Jac. B. R. Sir And. 
Nowell's caſe, | 

But if the indiftment had been only of a diſſciſin without any ex- 
ry Jion, in ſuch cafe no reſtitution may be, but upon the prayer of 
im who has the franktenement. Yelv. 81. 
4. J. S. was indicted of a forcible entry upon the poſſeſſion of B. 
”- for years of A. and diſſeiſing A. and expelling B. and though 

ped the reſtitution, yet, nolens volens, it was granted to re- 
dreſs the tort done to B. the termor, who by the indictment was 
fouid to be expulſcd; cited per Williams J. Velv. 81. Hill. 3 Jac. 
B. R. as adjudged in Ld Norris's caſe, 1 85 | 

5. By 21 fac. 1. cap. 15. Upon forcible entry or detainer, a juſ- 

tice f peace is wmpowered, after the indiciment found, to give reſtitu- 
tin of poſſeſſiun to tenants for years, tenants by elegit, ſtatute merchant 
er ſtaple, and tenants by copy of caurt-roll, as well as thoſe who claim a 
freehold ar inheritance, | 

6. One 


Forcible Entry and Detainer. 


6. One was indicted upon the ſtat. 21 Jac. 1. for entring into 
a houſe in C. in the county of O. adtunc exiſtens liberum tenementum 
of ſuch a feme ad voluntatem domint ſecundum conſuetudinem manerity 
&c. The party came into court, and, being put out of poſſeſſion 
upon this indictment by a juſtice of peace, prayed that the court 
would grant her reſtitution, and it was granted to her by Dodderidge 


of the ſtatute gives power to a juſtice of peace, or to a judge, to 
make reſtitution to the leſſor for years, guardian in chivalry, or te- 
nant by copy of court roll, at will, &. But for any thing here 
alledged, the feme may be tenant at will, by verge, and not by copy, 
but the ſtatute ſhall not be taken by equity; and therefore he that 


will have reſtitution upon this ſtatute, mt be within the words of 


the ſtatute. And at another day Dodderidge, and Whitlock, con- 
tinued their opinion. But Dodderidge agreed, that if one has a 
widows eftate by cuſtom after the death of her baron copyhalder, ſhe is 
within the ſtatute ; becauſe her citate is mediately by copy. Lat, 
182. widow Stacy's caſe, | | 

7. Reſtitution can be awarded only of ten-ments viſible and corpo- 
real, * (ch. 64. ſ. 45.) and te one, who was ſecijed of an actual freehold, 
+ (ch. 64. ſ. 46.) which alone ſeems neceſlary whether it were by 
right or wrong, t (ch. 64. ſ. 47.) 1 Hawk. Pl. C. Ind. tit. Forci- 
ble entry and detainer. (J.) The book at large cites as in the 
margin. | = 

| + Crom. 163. 


(L.) Reſtitution. By whom, And How, 


[. BY 2 E. 3. commonly called the ſtat. of Northampton, if 

| there be any uſe made of arms to /trike a terror into the per- 
ſons upon whom a forcible entry is made, any juſtice of peace, or 
other officer, who is within the purview of that ſtatute, may ſeixe the 
arms for the king's ute, and ade impriſon the offenders, but not reſtore 
the party injured to his poſſcſſion. 1 Hawk. Pl. C. 141. cap. 64. 
{. 5. Cites the books in the marz, * 

2. Mane may grant reſtitution but thoſe juſtices before whom the 
force is found ; and the writ ſhall be under the teſte of one of them, 
and then no other juſtices but thoſe of B. R. can grant a ſuperſedeas. 
Hale's notes on F. N. B. 249. (A.) cites D. 187. 

3. Upon an inquiſition, returned in the King's Bench, of a forcible 
entry, the court, upon argument, awarded a writ of reſtitution. Br. 
Forcible Ent. pl. 27. 

4. Wray Ch. J. ſaid, that he never uſed to grant reſtitution with- 
out hearing the party indicted. Sav. 68. pl, 141. 19 Dec. 27 Eliz. 
at Newgate; and the reporter there ſays, that it ſtands with good 
reaſon. For in the principal caſe, the party that preferred the in- 
dictment had no eſtate but as tenant, by reaſon of an execution, wha 
cannot prefer ſuch a bill upon this ſtatute of 8 H. 6. For he has no 


Freehold, ibid, 
| Hh4 - 5. An 


and Whitlock, Jones abſent. The reaſon was, becauſe the words 


* Dal. 81. 
Lamb. I $3. 
Co Litt. 
323-+ Dal. 
ch. 83. 


Lamb. 152, 


154. Cro J. 
199. 
b. 163. a. b. 
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(*) 3 nſt. 
161. Crom. 
162. a. Dalt. 
cap. So. 
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NM. a F. An indictment of forcible entry was found before the juſtices 


1 of the peace at their quarter ſeſſions, or ſpecial feflions ; they grant a 
Reftitution Teſtitution : this writ of reſtitution t te be made under the teſſe 
cannot be a- of one of the juſtices of peace before whom it was granted. J enk. 221, 
wardged by | 4 

any juſtices * c | 

but thoſe brf:re whom the indi Tment was fond, or the Rixg': Bench (ch. 64. ſ. 42.) 1 Jau k. Pl. C. 
Ind. tit. Forcible Entry and Detainer. (K.) The bouk at large ches Dal. ch. 52. D. 187. 


Lmb 1:7- 6, The ſheriff may raiſe the peſ to execute it, (ch. 64. ſ. 52.) 
e 


alt.c 8 . % * , * : . . £ - — 
Dall. ck. sa. 1 Hawk. Pl. C. Ind. tit. Forcible Ent. and Detainer. (K.) Th 
book at large cites as in the margin. | 


(M) Reſtitution ſtayed. For what Cauſes. 


o N. B. the I. 1 T was held in B. R. per Cur. that notwithſtanding a [raverſe 
plea, in : tendered to an indictment of forcible entry upon the 8 H. 6. 
e they may grant or itay the writ of reſtitution at their aifcretion, ac- 
be om 24. (ang Gs fre Triuf?) cf the title a Pears to them. Nota. 9122. b. 
dut the next pl. * 26, 2 & 3 Ph. & M. Anon. — But the book adds a nota, 
after is 25, that there are preccaents both ways. 
and fo gors 
on. — Rei.tution is of duty, but re reſtit tion is of grace. Per Tuiſden and Keyline, J. Ravme 
$5. in the caic of the King v. Burgefs. Vent. 265. cies the caſe of D. 122. Nut fovs Arg that 
NOW, fince th: fir x. here ſuch plea is tendered, the court cannot grant reſtitut on; though 
they would have done it in the prihct! 41 caſe, 'F by 12 they might; dor the pariy bot mad: the ne 
try bad li, the lun ju? before by d in je miu, and by this means the effect of it ſhould he «liſap- 
pointed. . 26 Car. 2. B. R. Anon. — . 123. . Marg. pl. 26 Tays, that it 1s aged plea for 
the ſtzy of reſtitution to ſay, that the party had been in pf-//ion for 241 ee yours, before the Yay of the 
-inditment, by the ſtar. 31 Em. 11. and that the clert - the gan, upon [4c travels tendered, may 
grant ſuperſedeas for the ſtay of reſt tut ion. —1{ the party, aganiſt wl the inquiſition is 
found, will traverſe the force, that was always a reaſon to Nov reſtrution ; 20d 1 has been held a 
ſuperſedras ts the awarded reftiution, and that it Was ſo in Sir Ric πν an BRH caſe; where an in- 
quiſition found a forcible entry; and the defendant offered imad ately, heſore the juſtices to tra- 
verſe the force ; but the juſtice refuted the traverte, and granted refttution; and Keyling, Ch. J. 
granted re-reſtitution; per Holt, Ch. J. and Powell |. far, that notwirhftanding the cate in P. 
122. a. traverſe of the indictment was ſaid to be only a tupertedens at election, vet laterly it had 
been held an abſolute ſuperſedeas. 2 Selk. 588. Pa'ch. 4 Ante. B. R. in the caſe of the Queen v. 
Winter. If an inquiſition of forcible :ntry be removed io B. & there can be no reſtitution, 
if defendant “ either traverſes the force, or plead; three years quiet H betore the force. 1 Salk, 260. 
P. 11: W. 3 The King v. Harris. 


[391] 2. If juſtices of peace award reſtitution, and, before re/titution 
made, a certificate comes from the juſtices of h. R. to remove the in- 
dictment, which is delivered to a J. of peace, who was not at the 
ſeſſions; he may award ſuperſedeas. D. 187. b. Marg. pl. 5. cites it 
as adjudged. Hill. 45 Eliz. in Fitzwilliam's caſe, | 


It ſeems 3. By 31 Eliz. cap. 11. /: 3. no reſiitution upon any indictiment of 
— forcible entry, or holding with force, hall be made, if the perſons indicted 


purview of had the occupation, or been in quiet paſſiſeun three years next before the 
this ſtatute, day of ſuch indici ment found, and their of) ate therein not ended, which 
mar wherey 45. party indicted may alledge for fray of re/titution ; and if the ether 


ever the de- 


* traverſe the ſame, and the allegation be found againſt the party indic ted, 


pl:ad:th quiet he ſhall pay caſts. 

eie. for . 

_ three yar, in bar of reſtitution upon ſuch an indictment, either before the juſtices of peace, or in 
the King's Bench, w rflitution ought to le awarded till the trath of the plea be tried, 1 Hawk. Pl. C. 


153. cap. 64. {. 55. cites Keb. 538. the King v. Burg :s — and Salk. 261. pl. 1. 5 
: 4. Reſtitution 
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Forcible Entry and Detainer. 
4. Reſtitution muſt be ſtayed till the defendant have notice of the 


charge againſt him,“ (ch. 64. f. 59.) and if he appears and tenders 
a traverſe, it muſt tay till ſuch traverſe be tried, + (ch. 64. ſ. 57.) 
and fo much hund as will warrant a reſtitution. f (ch. 64. ſ. 58.) 1 
Hawk. Pl. C. Ind. tit. Forcivie Enrry and Detainer. (L.) The 


book cites as in the margin. 


(N) Reſtitution. Superſeded before or after Exe- 
cution. How, and by whom. 


1 FTER an indictment of forcible entry upon the ſtatute 8 

H. 6. before the ces of peace in Eilex, they awarded reſti- 
tution, and before reſtitution made, there wes a certizrari delivered to 
Sir T. M. cuſtos rotulorum, which was not received by him; nor 
would he read it till after the reſtitution made.“ And yet the 
judges thought clearly that the reſtitution was well awarded and 
made; and a diverſity was taken between an act judicial and mini- 
ſterial; the act of the juſtices of peace is judicial, and their negli- 
gence in not awarding the ſuperfedeas, tall not prejudice; but 
where a miniſter receives a countermand as if the ſheriff be ſuper— 
ſeded, this is a diſcharge of the authority which he had before. And 
if the juſtices of peace receive a certiorari, all that they do after is 
without warrant ; but all that the {her:# does after, upon their war- 
rant before, is not erroneous ; and yet their negligence is puniſh- 
able by attachment, as conteinpt, Mo. 677. cites Hill. 45 Eliz. 
B. R. Fitzu illi ms' cate. 
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* Savil. 68. 
pl. 141. All. 
78,70 7 2 


Reb. 343 · 


2 K eb. 49 


571. Sid. 
234. Salk, 
557, 538. 


t Sid. 97, 99. Keb. 427. 


* Cro. E. 
g15. Hill. 
45 Eliz. B. 
Ro 
contra, that, 
as touching 
tie reſtitu- 
tion made 
af ter the 
writ of cer- 
tiorar: deli- 
vered, 
Gawdy and 
Yelverton 
conceived it 
to be void 
and ill; be- 
cauſe, dy 
the certio- 
rari deli- 
vered, the 
hands of 


the juſtices of peace were cloſed ; for the writ is an expres prohibition nato them, viz. ulterins 


EE -« & 


terminari coram vobis nolumus. So cvery act done by thew authority, after its delivery, is void. 
And aithough the writ of r: ſt.tution was awarded by ll the juſtices of the ſeſſions, vet the writ 


peiſedeas ; quod Popham concetht. 


of certiorari being delivere'! to avy of them, they ought to have allowee thereot, and awarded a ſu- 
+ SS. FP. and it avoids any reft:tution which is executed af- 


ter its teſte; but does not bring the juſt:ces into a contempt without notice, &c. 1 Hawke FL C. 


Abr. 181. cap. 64. ſ. 39. 


2. Where a writ of reſtitution is made, % ter pr/frces can award 
a ſuperſedeas to ſuch writ of reititution, except 194je who granted it, 
and the judges of the King's Bench; for the law preſumes the king 
himſelf fits there. Jenk. 221. pl. 74- 


S. 
Hawk. PI. 
= Abr. 
181 cap. 
64. {. 392 
the book at 


large cites D. 187. pl. 6. H. P. C. 140, 


(O) * Re- Reſtitution. In what Caſes. 


I, ® WO were indicted of a forcible entry into a meadow, and 


offered to traverſe the force, but the juſtices of peace reſujed it, 
and awarded reſtitution, And the indictment being removed into B. R. 
Was 


3921 
* Vid. Z. 
pl. I. 


2 Salk. 588. 
in pl. 3. has 
a nota, that 
the ſame 


Ho „ 222 


—— —„— a 
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queſtion was guaſhed upon affidavit that they were not permitted to tra- 


— 4. verſe the force, but reſtitution awarded preſently. And it was moved 


re-reſtitn- for a re- reſtitution; and the court ſaid, that the juſtices ought to have 
tion ſhould accepted of the traverſe; for the firſt finding is in the nature of pre- 
Segranted, ſentment, which, upon traverſe of the party, ought to be tried immedi- 


becauſe the HE 3 
juſtice had ately; and if it be found no force, no reſtitution ſhall be; and there- 


refuſeda fore they awarded re-reititution. 1 Sid. 287. T. R. 18 Car. 2. 


traverſeto B. R. the King v. Parker, Stacy, & al. 
an inquiſi- 3 4 


tion of forcible entry, but that it was not reſolved ; and cites it as Tr. 11 W. 3. the King v. 
Scarlett. | ; 


® Sav. 68. 2. The court of * King's Bench has ſuch a diſcretionary power 
| _— over theſe matters, from an equitable conſtruction of the ſtatutes, 
= rm. E. that if a reſtitution ſhall appear to have been illegally awarded or 
21. + Cro executed, the ſaid court may ſet it aſide, and grant a + re-reſtitution 
E. 4. to the defendant. As where the indictment, on which the juſtices 

proceeded, is guaſhed for inſufficiency; or where it appears that the 

juſtices were irregular in their proceedings, as by refuſing to try a 


traverſe of the force, &c. or where the defendant traverſes the force, 


and gets a verdict in the King's Bench. 1 Hawk. Pl. C. Abr. 


181. cap. 24. f. 40. The book at large cites ſ. 62. 65. as in the 
margin. | 


(P) Indiftment. Lies. In what Caſes. 


He ſhall x, ] F a man enters with force into lands or tenements, in which 
* he hath title and right of entry, and puts the tenant of the 
the ſtat. R. freehold out of thoſe lands and tenements; now he, who is ſo put 
2. Sce 9 H. out with force, ſhall not maintain an“ action of forcible entry againſt 
ch ah him who had title or right of entry; becauſe that entry is not any 
ſhall make difſeiſin of him; but he may indict him for this entering by force. 


 finetothe F. N. B. 248 (H). 


king for his . : 3k 
forcible entry. See 31 H. 6. 39. (17 H. 7. 17.) That if the title be found for the plaintiff or defend« 


ant, they ſhall make fine, &c. Hales's notes on F. N. B. 243. (H) 


2. After judgment in qua. imp. againſt the incumbent, he was? 
by aſſent of parties, to continue in the vicarage for a certain time. 
After the time ended, he kept poſſeſſion, and committed great waſt. 


Attachment is not grantable, becauſe his ſtay was not by rule of 


court, but by aſſent of parties. Vi laica will not lie, becauſe he is 
a parſon; but you mult bring an indictment of forcible entry, or 
an ejectment. per Coke Ch. J. 3 Bulſ. 91. Mich. 13 Jac. the 
King v. Sakar. | | 


(Q) Indictment. Good or not in reſpect of not 
ſhewing what E/late or Title. | 


x, I N preſentment of forcible entry, the defendant pleaded to the 
| vi & armis, and to all that which is contra pacem, &c. not 
guilty, and yet he was compelled to anſiber to the entry; for * 


4 f 


day 3 
Such 
indlict 
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this is not ſufficient ; by which he entitled himſelf by remainder, as 
heir of bis father. And * where the defendant juſtifies between him 
and the king, there the king himſelf ſpall make title, Br. Forcible 
Entry, pl 2. cites 7 H. 6. 13. 5 
2. Exception was taken, that there was no word of freehold in the 4 Le. 197. 
indictment, or to prove that the party grieved had any freehold, where- S. P.——la 


3 4 4 C 1 f an indict- 
of he might be diſſeiſed, fed non allocatur; becauſe “ expulit & diſ- 5 


eiſtvit were there, which could not be true, if the party expelled and 8 H. 6. it 
diſſeiſed had not freehold. 3. Le. 102. pl. 149. P. 26 Eliz. B. R. was wr 
Wroth v. Capel. 22 

To Dem tre 
freeloid was, and per Coke, Ch. J. clearly, this onght to be ſhewed, and to ſay, d:ſifrvit intra- 
v:1unt; and therefore !:nant by el ot gr flatut? merc! ny Canna dit one on the ſtatute of 8 H. 6. but 
Be {hould /peww, that h: did xpulſe and dil] {ſe the reverſioner 3 but per Cur. this may ce on the ſtatute of * 
F. 7. He ought to pure the word. of the ſtatute, 1 ingrefſus non d tur per legem ibi non, &c. and 
theamdictment was quaſhed. 3 Bulſ. 71. Tr. 13 Jac. Anon. * Expulſton muſt be pofitively charged, 
and the words (mg expelled disc, thy Held bim cut) are a concluſion without premiſes. per 
Holt, Ch. J. and the inquiſition was quaſhed. per Cur. 1 Salk. 261, 262. M. 12 W. 3. the King 
v. Dornev. —-——Indictment was quithed for not ſhewing what eſtate the party had, and though 
the word /rfrvit had ern in, the court heid it would not be ſufficient, though it might be taken to 
imply à treeitold. 1 Vent. 306. Hil. 28 and 29 Car. 2. Anon. 


3. Sy hecauſe the words were, in unum tenementum intravit, it 
was objected, that the word tenementum is too general and uncer- 
tain; and as to that the party was diſcharged. 3 Le. 102. | 

4. Hut the indictment was further, in unum tenementum & decem 
acras terre eidem pertinent. and therefore as to the ten acres, the 
party was inforced to anfwer. 3 Le. 102. | | 

5. In every indictment of forcible entry, the ęſtate of the perſon * r Salk. 
grieved ought to be ſhewn, and it is not enough to ſay, guod poſſe//ro- D pg 
natus fuit, &c. wiiich ſhall be intended to be but as“ tenant at will, ES 
which is not within the ſtatutes. 1 Sid. 102. Hill. 14 & 15 Car. 2. Dorney. 
A note of the reporter's. 

6. Nor is it enough to ſay, quod ſuit liberum tenementum ; but + s. p. Hin. 
ought to be * adtunc exi/tit, &c. and + adiuc exiſtens. Sid 102. A 3 Car. Het. 


p | 3 | 73. Hoh- 
note of the reporter's. | | | 3 
Lat. 109. S. P. Anon. S. P. Palm. 426. P. 2 Car. Turner's caſe. Exception was 


taken, becauſe the word adtunc) was omitted, to that non conſtat, whoſe freehold it was at the 
time of the entry, ſed non allocatur; for when it is found, that ſuch a day they entered into a meſ- 
ſuage exiſtens ſolum & liberum tenementum, &c. this word (exiſtens) muſt neceſlarily refer to the 
day and time of the entry. Yelv. 27, 28. M. 44 & 4; Elz. the Queen v. Fenton, Pecke, & al. 
Such exception was difatiowed. All. 49. Hill 23 Car. the King v. Simmons, & al. If the 
rndiftmnt had began with the day, tim, ard yoar, then all wich follows after ſhall be taken, and #md:-d 
to be at th: ſame time, per Williams J. and for this cited 5 E. 6. Dy. pl. 68. & 23 H. 7. Kelw. gs. and 
ſaid, that an indictment was reverſed the laſt term, for want of the word (adturc) becauſe it might 
be exiſt;ns (ile! um tenen tum 20 years before. But per Fleming, Ch. J. and Williams ls the Gay, the 
time, nd th: pl ice being all coupled tg th r in the principal caſe, then the words make all good; for 
thereby it appears, that it was his freehold, and the time being here laid when he entered, this in- 
dictment may be good enough without ſaving (adtunc) and fo they both ſeem clearly to hold the in- 
dictment good, but did not overrule it, but gave time to ſearch for precedents. 1 Bulf. 177. Tr. 9 
Jac. Moor and Lankfoord's caſe. Cro. |. 214. NI. 6 Jac. B. R. S. P. Sir N:icholas Poynt's cafe, 
629. Tr. 20 Jac. Bridges's caſe. Nut upon a conviction of forcible detainer, by view of 
the juſtices of peace upon the ſtat. 15 R. 2. 2, the word adtunc is not material; becaute #2 re/i2tue 
tion 15 to be awarded, but the malefactors, being convicted by the view of the juſtices, are to be fined 
and impriſoned. t Vent. 23. Paſ. 21 Car. 2. the King v. Serjeant. | 2 Roll. R. 65. Hill, 
16 Jac. B. R. Ailing's caſe. 


7. Indictment by a parſon, for a forcible entry into the church, ſaid, 
that the parſon was ſeiſed pro termino vita, and it was held good; for 
| | a parſon 
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a parſon may make a leaſe for life of the rectory, and by this the 
church paſſes, though the pariſhoners have the uſe, as in the caſe of an 


impropriation. Nota. 1 Sid. 102. Hill. 14 & 15 Car. 2. at the end 
of the caſe of the King v. March, &c. | 


8. An inguiſition of forcible entry was qrafhed, for that it did ut 


appear, what effate the party on whom the entry was made, had; 
for if he were tenant at ſigerance, it would not lie. 12 Mod. 417. 
Mich. 12 W. 3. The King v. Dorney. 

9. It was moved to quaſh an indictment of forcible entry, which 
ſet forth, that the defendant entered forcibly into the cloſe of J. S. 
and turned him out; whereas, before the time, J. S. po/ſo/fronatus 
fuiſſet de termino ut” claps* 5 his exception was, that the t of J. 


[ 394 ] S. fbould have beer: particularly ſet forth ; for he might have been te- 


nant at ſufferance; and it has been often adjudged, that tenant at 


ſufferance is not within the ſtatute of forcible entries; likewiſe he 
ſaid, that by the word (fuiſſet) it does not appear, but that the 
eſtate of J. 8. was determined before the entry, ergo quaſhed 
per Cur. Holt abſence. 11 Mod. 273. Hill. 8 Anne, B. R. 
Queen v. Depuke. h | 
2Keb. 492. 9. An indictment en 15 Rec, 2. needs only peu that ſome pe rſon 
3 Bolt. 71. tas in poſſefficn ; but an indictment on 8 H. b. muſt ſhew, that the 
- 1 party had a freehald, and on 21 Fac. I. that he hat a term for years, 
260, 262. &C. (ch. 64. ſ. 38.) 1 Hawk. Pl. C. Ind. tit. Forcible Entry and 
73 Detainer (H.) The book at large cites as in the margin. 
2 K ab. 3. 1 Keb. 191. Cro. E. 754 Noy. 131. 2 Roll. R. 65. Palm. 486. Sid. 102. Yelv. 28. 
Ball. 177. Vent. 306. 3 Le. 102. All. 49. Palm. 277. 2 Roll. Abr. 80. pl. 9. Cro. J. 633, 634. 2. Keb. 
477-2 Roll. Abr. 80. pl. 3. Yelv. 165. Mod. 73. 2 Keb. 709. 


(R) Indictment. Good or not, in reſpect of the 
Deſcription of the Place where, &c. And Un- 
certainty. Op 


Sexcep- I JNDICTMENT on 8H. 6. was of entering into a clſe 
tion Was, called Serjeant Hern's claſe. Exception was taken, that it 


1 was uncertain, ſo as there can be no reſtitution, but that it ſhould 


laid tobe have ſaid a cloſe containing 20 acres of land, more or leſs, 


1 ſed non allocatur. Cro. E. 458. Paſch. 38 Eliz. B. R. Hum- 
land or int9 | 5 > 

are phrey's calc. 

land, which is uncertain, and this was held by the whole court, except Williams J. to be a good 


exception, and the ind ictment was quaſhed. 1 Bull. 201. Paſch. 10 Jac. Anon. 


2. Indictment was ad ſeſſionem pacis tent. apud B. and ſhews 
not in what county, but the county was in the margin; nor was it 
ſhewn before what juſtices it was taken. Ruled ill. Cro. E. 738. 
Hill. 42 Eliz. B. R. Ludlow's caſe. | | | 

3. Juſtices of P. certified to the court, that complaint was made to 
them, that R. and S. riotouſiy made a forcible entry in London, where- 
upon ther "repaired to the place and found it true, according to the 


complaint, and they removed the force and fined the defendants "ot l. 
| S 


ne, 


ſeiſed, though not in poſſeſſion, as a reverſioner on a leaſe for years, 
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This certificate was challenged, becauſe they did nat ſhetv the time 


When the complaint was made to them. Haughton J. afked, to what 


purpoſe ought it to be ſo alledged, ſince this certificate is not tra- 
veriable as an indictment of force is? and thereupon it was ad- 
journed ; but it was afterwards reverſed, becauſe it is in the nature 
of an indictment of force, which ought to have certainty. 2 Roll. 
R. 29. Trin. 16 Jac. B. R. Anon. | 

4. The poyefſion, wherein the force was committed, mut be 
certainly deſcribed, and is not iutfciently aſcertained by the word fe- 
nement, or a disjunctive expre{ſun of things of different natures. (Ch. 
64. ſ. 37) 1 Hawk, Pl. C. Ind. tit. Forcible Entry and Detainer. 
(H.) The book at large cites Dalt. ch. 8 1. Dalt. 15. 2 Roll. R. 
46. 2 Roll. Abr. 80. pl. 6. 3 Le. 102. Co. Lit. 6. 2 Roll. Abr. 
80. pl. 4, 5. 1 Roll. R. 334. Cro. J. 633. Palm. 277. 2 Roll. 
Abr. 81. pl. 4. 1 Bulf. 201. 2 Le. 186. 3 Le. 101. Br. Forcib. 


Ent. 23. 2 Roll. Abr. 8. pl. 7. Cro. E. 458. 2 Roll. Abr. 80. 


pl. 8. 


394 


A convic- 
tion was of 
a forcible 
detainer af 
«= COUMVET in 
a houſe in 
AX my Street 
in th ' part 
of St. Mar- 
garet Weſt. 


mi iter, oy 


force, but 


did not al- 
ledge whoſe 


houſe it was, or where ſituate, nor whether forwards or backwards, or up how many pair of 


the court will not iatend ſo, but that it ought to appear. 8 Mod. 65. Hill. 8 Geo. 
Wat ſon. : 


(S) Indictment. Good or not, by Reaſon of Re- 


pugnancy. 


: I NDICTMENT was, that expulit vi & armis, &c. out 

 * of a houſe, (and ſhewed all things requiſite to a certainty) 
adtunc & adhuc* in quieta poſſiſſiane of F. S. and it was quathed 
for repugnancy. 2 Roll, R. 511. Paſch. 21 Jac. Anon. 


ſtairs, ſo that the ſheriff might not know of what to deliver poſſeiſion; but it was aniwered, that 


the King v. 


3951 


Fg where 
it was 2d. 
4 — A 


h dC OO UM g 


15 [1145 W 4A 


it was held ill on exception to it, as repugnant ; for it could not he his freehold after a diſſeiſin: 
becauſe then the diſſeiſor was ſeized, and nv præcipe could be brought againſt the dilleiiee. Show. 


272. Tr. 3 W. & M. The King v. Hayes. S. P. 2 Bult. 121. Trin. 11 Car. 


Tie N ing Ys 


Skeit & al. Aud after the adhuc exiſtens, there was the word extrauterdt, which alſo was repug- 


nant, Ibid, | 
2. Indictment was, that pacrfice intraverunt, © cum adtunc, & 
ibidem vi & arms diſſeiſiverunt, and upon exception it was quathed 


for the repugnancy. All. 49, 50. Hill. 23 Car. the King v. Sim- 


(T) Indictment. Good or not; In Reſpect of 


wrong or improper Words, SC. 
I. A was leſſee for years, reverſion to B, An indictment againſt 
J. S. was, that expulit & difſeiſfoit B. & quendam A. te- 


nentem expulit, Exception was taken, that a perſon might be di/- 


but 


S. C. cited 
Show. 272. 
in the caſe 
of the King 
v. Haves. 


Upon an 
exception 
taken to an 
inquiſition, 
V:Z. Tat by 
tlie ſtatute 


-$ OF 2iroeke ex- 
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3 H. 6. But not expulſed; for privatio præſupponit habitum, and that te 


_ wn cannot be expulſed where only one was in poſſeſſion; and there- 
e, fore it ſhould have laid, that the tenant of the freehold was diſſeiſed, 


»ax? of :5: and the termor expulſed; whereas, here the word expulit is ap- 
. _ - plied to both. But Clench J. anſwered, as to the expelling the 
tenant of the freehold, out of the poſleſſion of the freehoJd, that the 


p " 


aud that poſſeſſion of the termor, is the poſſeſſion of him in the reverſion. Godb. 
the ſtat. of 45, 46. Mich. 28 and 29 Eliz. B. R. pl. 56. Anon. 2 


21 Fac. 
makes no alteration, but only grants reſtitution, where a mer for years, Sc. is put out of poſſeſſion, 


and that in the preſent cafe it is * fad, hut the tenant of the frecbold unt ouſted, but tht the l-ſſee ow 


years uu oufted, and compared it to the caſe above, [t}:ough it cites not the book and re-cites 
the very word, viz. that it ſhould have ſaid, that the tenant of the treeho'd was diſſeiſed, and the 
leſſees for years expelled; and for this reaſon the indictment was held to be naught, per Dolben 
and Eyre, I. only in court. 4 Mod. 248. Mich. 5 W. & NMI. B. R. the King v. Waite, | 


2. An indictment was guare intravit in medietatem vi & armis, 
and exception was taken to it, for that it cannot be, and that a man 
cannot enter, without entring into the whole, ſed non allocatur ; 
for Jones ſaid, that if a man be tenant in common with the king, a 
ſtranger ws © enter into a moicty vi & armis, and gain a moiety. 
Palm. 419. Paſch. 1 Car. B. R. Anon. | 

For this 3. Indictment of forcible entry, inte a copyhold muſt not have the 
is by the word (diſſeiſtvit) in it, becauſe a copyholder has no freehold. Poph. 
te of 205. Mich. 2 Car. the King v. Ployden, & al. = 


at Jac. 18. 
e the indictment had (diſſeiſivit) in it, it was quaſhed. Raym. 67. Hill. 14 & 15 Car. 
2. the King v. Hardy.—And cited 4 Inſt. 176. And per Holt. Ch. J. upon this ſtatute, it ſuf- 
faces to ſay, that the ny wwii made wn a cpyrider or a leſſce for years, and that be was «xpe/d, Farr, 
123. Hill. 1 Annæ, in the cafe of the Queen v. Taylor. The indictment mentioned caffe 
ry nan, and exception was taken becauſe it did vr he the ſame to be ſecundum cfurtudinemn 
eri; and for that and other <xceptions, the indictment was quathed. 2 Baif. 121. Tr. 11 Jac. 


the King v. Skeit and al. 


4. The indictment was expulſatus where it ſhould have been ex- 
pulſus & fartiori made, where it ſhould have been fort: modo [manu] 
and therefore the party was diſcharged. Noy. 155. Anon, 


[ 396 ] (U) Indictment. Good or not, in Reſpect of 


WWirds implied, 


8. P. 1 I, HE indictment was em diſſciſivit, but ſaid not, (inde) but 
Hawk. Pl. the exception was not allowed; for it ſhall be intended. 


8 2 *- Oro. E. 186. Trin. 32 Eliz. Farr v. Eaft. | 
1 2. Diſſciſiuvit alone, omitting the word (expulit) is well enough; 


contra for diſſeiſin implies expulſion. Cro. J. 31, 32. Irin. 2 Jac. An- 
Anon. So drews v. Ld. Cromwell. | | 


5 * 


. 1 Hawk. Pl. C. ch. 64 f. 44. dy if it wanted iſlicite in an indictment on 8 I. 6. Noy 
25. Watz caſe. — Cites a precedent in Lambert's Juſtice of Peace, 155. 


2. Exception was taken to an indictment of forcible entry, be- 


cauſc it was not ſaid that he was difleiſed. But, per Cur, expulit 


implics it. Comb. 70. Mich. 3 Jac, 2. B. R. Anon. 


(W) Inditments 


n 


Forcible Entry and Detainer. 


(W) Indictment. Good or not, in Reſpect of 


Oiniſian of Vi & Armis, &c. and Want of Cer- 
tainty. 3 


"fo A N inditment on 8 H. 6. wanted vi && armis; for it was 


pacifice intravit, & fine judicio diſſeiſivit, & a poſſeſſune ex- 
ulit & amovit; and exception being taken to it, it was ſaid, 1it, 
That the entry being pacrfice, it was not the courſe to lay it, vi & 
armis. 2dly, That 37 H. 8. 8. ſupplied the defect of vi & armis 
in an indictment. But as to the latter, the court were of opinion, 
that the ſtatute ſupplied only the want of the words gladiis, baculis 
& cultellis, as are mentioned in the ſtatute, Vent. 265. M. 26 Car. 
2. B. R. Anon. | 
2. Indictment not alleged to be manu forti is ill, although it was 


laid to be vi & armis. Cro. E. 461. 38 Eliz. B. R. Warner v. 


Collins. | 


3. Indictment ſaid, that he entered and diſſeiſed injuſte, Tc, but 
does not ſay, whether he entered paciſice or manu forti, and excep- 
tion was taken, for want of the word pacifice, which is uſually in- 
ſerted, where the indictment is forcible detainer; for that other- 
wiſe it might be, that the entry was alſo with force, hich ought to be 
mentioned certainly, and every indictment ought to be certain in 
every point; and for that reaſon, Gawdy and Velverton J. held 
the indictment inſufficient, but Popham and Fenner conceived it 


well enough. Cro. E. 915. Hill. 45 Eliz. Fitzwilliams's caſe. 


And the reaſon, why Popham and Fenner J. held it good 
enough, was, that the indiciment may be upon 8 H. 6. upon beth 


branches thercof, viz. for the entering with force, and detaining with 


farce, or, upmm any of them by itſelf - and that, when the indictment 
mentions that he entered generally, it ſhall zever e intended to be 
with force, unleſs it be ſhewn. And an indictment, charging any 
with a tort, ought to be preciſe in the point of charging tae oftence 
or tort ; but where the indictment is not to charge him tor his entry, 
but for forcible detainer only, it is good enough; tor no force ſhall 
be intended, unleſs ſpecially alleged. And though indictments 
uſe to mention that he entered peaceably, it ſhall not be intended, 
but that, without thoſe words, it may be good enough, when it is 
not to charge him with any forcible entry. Cro. J. 20. M. 1 Jac. 
S. C. Sir Wm. Fitzwilliams's caſe. | 


It was 
moved to 
quaſh a 
conviction 
of forcible 
entry be- 
cauſe there 
wanted mas 
nu fori in- 
travit; 
upon read- 
ing the cou- 
viction i- 
was vi i 
ar mis intra- 
vit, which 
the court 
ſaid was 
bad , for it 
might be 

vi & armis, 
and not ma- 
nu forti, 
which are 
the words of 
the flatutes 
Ideo quath- 
ed. 11 
Mod. 235. 
Trin. 8 
Annx, B. 


R. the Queen v. Baker, & al. 


4. An indictment upon 8 H. 6. was quaſhed, becauſe it was in guod- 
dam meſſi exiſtens lib. tenement. in, &«. and did not ſay, adbuc exiſtens, 


and for + that fault the party was diſcharged. Noy 131. * Sir Ni- 


cholas Pogar's caſe —cites it as ruled accordingly. P. 42 Eliz. 
B. R. Rot. 27. Stanſby v. Croxton. 
J. 214. Mich. 6 Jac. Sir N. Poynt's caſe. 


1.3971 


Oro. J. 629. 
Trin. 20 
Jac. B. R. 
Bridges's 
caſe.--*Cro. 


So ſaying exiſtens liberum tenementum J. B. without 


laying adtunc ex1fiens, was ill; for it may be, that at the tune of the indictment it was the free- 


hold 


ͤ—ñ—V— —ʒ—ͤ—ẽ— 2 L——äͤß _ 
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e 


. 
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hold of J. B. but not at the time of tlie entry, Cro. J. 214. Mich, 6 Jac. B. R. Sir Nich. 


Poynt's caſe. 


Whether if 5. The concluſion of the indictment ſhould be contra formam 


* Hatut. See 3 Bull. 71. Tr. 13 Jac. Anon. 


was wrote at length, it ſhould be Hh te. See All, 49, 50. Hill. 23 Car. where this 
point was differently held by Roll. Ch. J. and Bacon ]. . 

1 6. In the concluſion of the indictment (manu ferti) and (contra 
was dakxen * p 3 1 . 8 ; . 
3 A ti . coronam & facem regis) were omitted, the indictment being ( forti- 
faid 2 tudine & pctentia magna) but no many fort: allo ; and becaufe the 
_ - tint fame was taken before ene F. of peace only, and yet it did not appear, 
. upon which fatute the indictment was taken, there being two ſtatutes, 
yet ſays not It was quaſhed, the whole court being clear of opinion that it was 
eaxtra pacem not good. Tr. 12 Jac. 2 Bulſ. 265. the King v. Cox. 

domini re- 5 

gis; but held well enough; for the dim, may be without force, and not againſt the peace. 
Cro. J. 31, 32. Trin. 2 Jac. Andrews v. Ld, Cromwell. 


But where 
the words 
(contra pa- Ups 

cem) were in, and the words /c:ntra coronm/ omitted, it was held good All. 49. Hill. 23 Car. 
He King v. Simmons, & al. Though contra p.cem be omitted, yet if the waids vo S arms, Sc. 
and contra for mum Patti are there, they imply as much. per Wray. Cro 186. Trin. 32 Eliz. Farr 
v. Fatt. But if contra forman ſiatun be omitted, the plantitt cannot have reſtitution, per Haugh- 


ton J. 2 Roll. R. 65. Hill. 16 Jac. B. R. Ailiug's caſe. 


7. So, becauſe it did not conclude contra pacem. 2 Bulſ. 258. ut 


Palm. 277. 


2, and a * . c ; | 
1 before A. and B. juſtices of the peace, and doth not ſay, nec non ad 
exception, arverſas felonias, tranſgreſſiones, Sc. ſo that they have no power to 
fays that inquire. Sed non allocatur, for, upon this ſtatute, juſtices of peace 
1 only, though not juſtices ad audiend. & terminand. &c. have autho- 
implics rity to Inquire. 2. Becauſe the entry is ſuppoſed, in unuii meſuagt- 
franktene- um ſive domum, which was alleged to be uncertain, as a m?/ſuage or 
—— tenement hath been ruled to be ill. Sed non allocatur. For it was 
gg rarates faid, true it is, that an entry into a meſtuage or tenement, is not 
tte fault of good; becauſe tenementum is uncertain what it is; but meſuagium 
_ _—_ ſive domus, are all one and the ſame. 3. For that the indictment 
Sn is, that he was * iti ede poſſeſſienatus, which is not certain 
ir intimates 18 - 8 „ 22 hαν,jçux, WI 8 train, 
that they fed non allocatur. For it is of @ meſuage five domum adbuc exiſtent, 
outted him ſiberum teneme ſtium, which proves, that he was ſeiſed of ſuch an 


f aTual R + a 3 
— eſtate, whereof he might be difſeiſed; wherefore the indictment 


ed with was good, and Ellis ſubmitted himſelf to a fine, &c. Cro. J. 643. 


ep firm, Hill. 19 Jac. B. R. Ellis's caſe. 
whereas he | 
miglit de diſſeiſed, though he had not the patſetiion. As if he makes leaſe for years, and the leſ- 


ſee is ouſted. Emmot, Ellis, & al. caſe.— 1 Hawk. Pl. C. 147 cap. 64. ſ. 36. S. C. 
* Inditment was quaſhed bec ufe it alledged the party to be ſeiſeq, or poſſeſſed, and ſo 
which. Vent. 108. Hill. 22 ad 23 Car. 2. Anon. 8 


uncertain 


*s was held 9. Nota, that it was ſaid, that an indictment was avoided 


that a f leu. becauſ: the perſons indicted were without additionss Lat. 109. 


Pri er 5 Anon. 
2 200d ad- | 
dition in ſuch 1wdiftment. 2 Le. 186. Farnam's caſe, 


*S.P. But 10. An indictment of forcible entry into a meſuage, &c. was 
2 by way of recital, with a quod cum he was poſſeſſed, &c. Et fic poſ- 
| | - | ſefſtanatus 


8. Exceptions were taken. I. That the inquiſition was taken 


elfe 


it W. 
he u 
T wi 
Mod 


{uthc 
the f. 
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tute, wi 
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fe fonatus, Ic. and upon an exception taken to it, Twiſden J. held if it had 
it well enough. But another exception being taken, that it ſaid, „ 
he was pee, * de gquodam termins + without faying annsrum; g 
Twiſden ſaid it was naught, and the indictment was quaſhed. i ex- 
Mod. 73. Tr. 22 Car. 2. B. F. the King v. Holmes. ing for la. 


it had been well enough. 1 Vent. 205, Hill. 23 and 29 Car. 2, Anon. 


Ap 
een 1ER? 7 


11. Exception was taken to an inquiſition, for ſaying, per ſacra- 
mentum duozecim, &c, jurat. & impanellat, Sc. without laying ad- 
trcne & ibidem jurat, &c. For that if the time and place are not 
ſuthciently aſcertained, the inquiſition cannot be good; becauſe 
the fact might be committed above a year paſt. But notwith- 
ſtanding this, and an authority cited out of Dy. 68. b. in a cafe of 
murder, it was held not material here to ſhew the place, &c. For 
the party could not be amoved, ſo as to make the defendant guilty 
of a forcible entry from another place, but from tae land, per Dol- 
ben & Eyre J. ceteris abſentibus. 4 Mod. 248. Mich. 5 W. & 

M. B. R. the King v. Waite. 

12. The er ſhall be intended to have been at the ſame time and Cro. J. 4r. 
place with the entry, without adding adtunc & ibidem. (Ch. 64. ſ. 
42.) 1 Hawk. Pl. C. Ind. tit. Forcible Entry and Detainer (H). 
The book at large cites as in the marg. | 

13. Before the day of the indictment, and before the indicitment, in 31 
El. 11. have the fame meaning. (Ch. 64. ſ. 56.) 1 Hawk. Pl. C. 


D. 63. pl. 
22. 


4 


Ind. tit, Forcible Entry and Detainer. (L) 


(X) Indictment. Good or not. Varying from the 
Statutes, | "0 


| a UE 
I. ]J NDIC TMENT upon 8 H. 6. was quod finem fuciat dv 85 1 
mine reginæ, &c. where the ſtatute is finem faciat dmins regi. ment al. 
And it was held by Wray, Anderſon, Shute, Windham, and Flect- ledged, that 
wood, to be vitious. And the party put out was reſtored. Sav, de fine, : 
* w FG T os a SY NMYCNTLON 
68. pl. 141. 19 December, 27 Eliz. at Newgate Seſſions. Anon. the ge. 
tute, was by the ſtatute given di dp egi; whereas the words in the ſtatute are domino regi 
Without the word /dif2;/ this was held per tot Cur. to be a good exception, and ſaid to gave deen 
ſo adjudged ſeveral times before. 1 Bull. 218, Trin. 10 Jac. The Ning v. Cole. 


2. An indictment was upon the ſtatute 8 . 6. 9. and the ſta- 
tute was recited to be made at Weſtminſter, but ſhewed not in what 
county, and the indictment was diſcharged. Cro, E. 106. Trin. 
30 Eliz. Eaſt v. Wilſon. a 

3. Indictment was for entering in demum rectariæ de P. ac in certas 
eds eidem domut pertin. jaceu. in P. And exception was taken, 
becauſe it recited tuo parts of the ſlatute (of 8 H. 6.) 1. Expul- 
ſen and diſſeiſin with force, 2. Holding out; and there 7s 0 
Hence contained in it, as to one of them, viz. the hslding out; and 
though it was not neceſſary to recite the /latute, yet if the party 
meddles with it, and does not apply it to the ſpecial matter, it is 

Vol. XIII. 11 naught, 


e . 


o ee „ 


* 5 
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naught, and for this cites Pl. C. Strange v. Partridge. 2. The 
entry is ſuppoſed, in dumum & certas terras, eidem domui pertinen. 
Jacen. in P. which is uncertain, as tolands and naught for the houſe 
alſo. For it is not ſhewn in what town the houſe is. For this 
Clauſe, & certas terras eidem domui pertin. jacen. in P. is a di/tin&? 
clauſe of itſelf, and refers only to the lands, and does not extend to 
the houſe. The firſt exception was diſallowed; for it is not like 
Partridge's caſe. — For there, the ſtatute is recited, which needed 
not; and therefore, being miſrecited, made ihe indictment infut- 
ficient : but here the ſtatute is well recited, and therefore, as to the 
matter, the indictment is ſufficient, As to the 2d exception, the 
juſtices thought the indictment, in that reſpect, too general and un- 
certain. The 3d exception was not allowed; for the later words 
(in Putney, ) refer to the whole, and extend as well to the houſe as the 
lands, But, as to the words, lands to the ſaid houſe belonging. See 
pl. C. 85. b. where it is good enough, becauſe the number of acres 
is ſet in certain. 1 Le. 186. Mich. 32 Eliz. B. R. Farnam's 
_ - caſe. | 
[ 399 11 4 In reciting the ſtatute, it ſaid vel gliguad ferffamentum att di, 
S here Continuationem ; whereas the ſtatute is pe? talem ingreſſium aliqued 
the werd feoffamentum, and upon exception taken, the indictment was held 


Cu inſufficient for this miſrecital. Cro. E. 307. Mich. 35 and 36 


after the Eliz. B. R. Hall v. Gaven & al. | 


words 
(feoffment ard diſcontinuance), were omirrzd, it was, upon exception taken, held ill. For 
there is not any ſuch ſtatute, and the miſrecital of a Ratute is cauſe to avoid it. Cru. E. 697. 


Mich. 41 Eliz. B. R. Eden's caſe, | 5 


5 — 0 5. Indictment recited the ſtatute in the conjunctive, where it is in 

8 1 the disjunctive, ſi aliquis expulſus fit vel difſerfitus; yet Gaudy and 

Eden's caſe. Fenner J. held it not much material; for they are always expounded 
as copulative. And if he be not expulſus & diſſeiſitus, action lies 
not upon the ſtatute. Cro. E. 307. Mich. 35 and 36 Eliz. B. R. 
Hall v. Gaven, & al. 

Manu forti 6. Exception was taken, that the indictment did not ſay, that the 

and liche party entered illicite & manu forti, as the words of the ſtatute di- 


ue rect: and Roll. Ch. J. faid that there ought to be manu forti in the 


the words indictment according to the ſtatute, f diſtinguiſb this kind of entry 
of the tta- from an ordinary treſpaſs by entering into another's land, which is 


. not ſo violent, as a forcible entry is ſuppoſed to be. Sty. 135. M. 
ciſely pur- 24 Car. B. R. Anon. = 


ſacd, cther- | | 
wiſe it is ill. See 3 Bulſ. 51. Trin. 13 Jace Anon. 


2 Roll. 7. An indictment on 15 Ri. 2, muſt ſhew, that 5h the entry 


Abr. 55 pl. n detainer were forcible; but an indictment on 8 H. 6. necds 


— only ſhew that one of them was fo. (Ch, 64. ſ. 40.) 1 Haws, 


Cre. J.19, Pl. C. Ind. tit. Forcible Entry and Detainer (H). The book at 
CofE 9g. large Cites as in the Marg, | 
a Roll. Abr. 80. pl. 11. Yeclv, 99, Cro. J. 151. Sid. 97, 99, 414+ 2 Keb. 50 5. B. 2. ch. 25.17 


(Y) IndiQment, 


mita 
by tl 
quar 
beca 
in 8 


per 


Moc 


2. 
victi⸗ 
d wr 
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Que. 
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adjui 
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ſays 
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(Y) Indictment. Certiarari. And H it mult be 


obeved 
= 10 


I, A was indicted of a forcible entry, upon the 8 H. b. and af- 

2 ** terwards the ſame indictment. being in force, he was in- 
diet d a fecond time upon the ſame [tatute, upon the jame day, and upon 
the fame entry. The jirſt indictment was remwed by certiorar into 


B. R. And n the ſecond indictinent, th. ju/trices of peace awarded 


reſtirution, but h Hr it was exrcutsd, a c-tiaraei was delivered to 
one of the J. of peace, who ref d to open it, and granted no ſuper- 
ſedeas, by which r</2:1247ion was made. Afterwards the indictment 
was removed into B. R. and re-reſtitutian granted per tot. Cur. upon 
great deliberation. For the certiorari, coming to the hands of one 
of the J. oi peace, is in itſelf a proivition to all, and the not obeying 
the writ was a miſdemeanor, and he was much checked by the court. 


Yelv. 32. Hill. 45 Eliz. B. R. Fitzwilliams's caſe. 


2. Juſtices of peace may tend the indictment into B. R. by cer 
tiorari, or deliver it per proprias mamus; but not by the hands of 


another. Palm. 277. Hill. 19 Jac. B. R. in Ellis's cale. 

3. No wr: H error lies on a conviction of a forcible entry, on 
the view of the juſtice of peace; but it may be examined by certi- 
erari, per Cur. Vent. 171. Mich. 23 Car. 2. B. R. Anon. 


(Z) Conviclion of Forcible Entry quaſbed in. what 


Caſcs, and How. 


1. A N inquiſition of a forcible entry was denied to be g] 

though it had not the words ad inguirendum pro corpore co— 
mitatus, ſince it is a particular offence, and at the ſuit oi the party 
by the ſtatute ; and the reaſon, why in preſentments at the general 
quarter ſeſſions it is neceſſary to ſay ad inquirendum pro, & is, 
becauſe their commiſſion is ſuch, and the jury muſt inquire accord- 
ing to their commiſſion, but here their cnmiſſion is by a ſfatute ; 
per Holt Ch. J. and the inquiſition was confirmed, per Cur. 6 
Mod. 95. Hill. 2 Anna, B. R. the Queen v. Watton. 

2. Upon a convittion of forcible entry, if a fine be ſet, the con- 
viction cannot be guaſhed upon motion, but the defendant mult bring 
a writ of error, Otherwiſe if no fine be ſet; for then it may be 
quaſhed upon motion. 2 Salk. 450. Paſch. 4 Annæ, B. R. Ihe 
Queen v. Layton. 


3. A conviction of a forcible detainer was quaſhed, bec2uſe the 


adjudication was in the preterperfect tenſe, inſtead of the preſent. 


0 Mod. 65, 66. Hill. 8 Geo. 1. the King v. Watſon. And 
ſays that in Trin. T. following, the like judgment was g ven for 
the fame fault in the caſe of the King v. Morgan. 


Ti3 (A. a) Action, 
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(A. a) Action, &c. In what Caſes. By whom in 
reſ pect of Eſlate. 


E J F a man be oufted by force by him that has lawful entry, in 
ſuch caſes c que uſe ſhall not have action; for the force 
is only to the king as vi & armis & contra pacem, and of this he 
ſhall make fine to the king, but the party ſhall not have action where 
the entry of him who entered is lawful, per Bab. waich was agreed. 
Br Forcible Entry, pl. 18. cites 9 H. 6. 19. 
* Littleton 2. Termor ſhall have this action, per Priſot. Br. Action for le 


"43 rae Statute, eite i. & 30- But per Needham 
y t 

Trede ® termor cannot have this action, but Brian contra, that at this 
day termor may have the action. Br. Action ur le ame, pl. 23. 
wa ſb Cites E. 

* 167 entry 5 4 3+ 

ite 1 ond; or tenements, wnl- 7 in here entry is given b law, Sc. and lands or te: 1ements in the hands 
of a termor { for vers, are lands or tenement ts] as well as in the hands of the tenant of tlie frank- 
tenement, Br. Action far le Statute, pl. 25. cites L. 5. E. 4. 25. 


3. Treſpaſs upon the ſtatute 5 R. 2. ubi ingreſſus non datur 
per legem lies for termor; but ſee elſewhere that contra it is of ac- 
tian 4 bon the ſtatute of 8 H. 6. quod expulit & diſſeiſtvit; becauſe 
it 1s only for tenant of the franktenement, quod mirum ! for the ſtatute 
in the ancient book is expulit vel diſeifivit. Br, Action fur le 
Statute, pl. 17. cites 38 H. 6. 4. | 

4. And the baron may have the action alone on 5 R. 2. quære of 8 
H. 6. it ſeems he may; for he recovers only damages in the one, 
or in the other, and u land, and therefore all is one, as it 3 


Br. Action fur Je Statute, pl. 17. cites 38 H. C. 4. 


5. Tenant by ſlatute merchant, by elegit, &c. may have ſuch ac- 


tions, per Brian. Br. Action ſur le Statute, = 27. cites 5 E. 
4. 34- 

6. If a man has no eſtate but as tenant by reaſon of an execution, 
he cannot prefer an indictment upon the 8 H. 6. becauſe he has no 
freehold. Sav. 68. pl. 141. 19 Dec. 27 Eliz. at the ſeſſions at 
Newgate, Anon. 


(B. a) Actions. Writ or Declaration good or 
not. And in What Caſes the Writ ſhall abate. 


I, Forcible entry the writ was, that licit mtravit, and not 
faid vi & armis and therefore the writ was abated quod nota. 
Br. Forcible Entry, pl. 18. cites 9 H. 6. 19. 
2. It is confeſſed, that vi expulit & diſſeiſivit, and fo of vi tenet, 
after peaceable entry is within the caſe of the ſtatute 8 H. 6. but 
[ 401 ] thele words adhuc extra tenet are not in the ſtatute but are at com- 
mon law; nevertheleſs note, that it is not uſual to make re/{itutio! 


16 
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the party, unleſs theſe words are contained in the verdict, where- 
tore Ellerker pleaded to the writ, becauſe extra tenet is in the writ 
and not in the ſtatute. But Juyn ſaid, it is only a ſurmiſe, as, alia 
enormia, and ſuch like; therefore the writ was awarded good. Br. 
Forcible Entry, pl. 13. cites 14 H. 6. 16. 

3. It was agrecd, that if it be, quod in tres acras ingrefſus eſt, 
and not faid ipſius qucreutis, the writ is not good. Br. Action ſur 
le Statute, pl. 1 5. cites 37 H. 6. 31. 

J. Forcible entry, the defendant in another term demanded judę- 

ment of the count, becauje the certainty of the land, as 12 acres of land, 
4 acres of meadow, AC. is not alledged; and therefore the writ was 
abated and cannot be amended; for it was counted of another 
term; and fo ſce that for default in the count, judgment hall not be 
that the count ſhall abate, but that the writ hall abate, Br. Brief, 
pl. 247. 61. Es 


401 


Br. Count, 
P!. 54. Cites 
Zr. Forei. 
ble Entry, 


Pls 2% 


that + ! * 
140 * 


: 1G 
defendant enter-d into dises lands and tene ments of the ii in D. xc. and per Danby Ch. |. and Ca- 


; 3 : | RE 3 : OA 8 YL ; 
teſby, this writ 15 not good, ny9 diver je and,, &c. for the uncettainty, tongh lie dice the ceny 


in the cht; Pigot, nd Combertord, prothonatory ſaid, that there are ſeveral ſuch writs 


in chancerys 


and ſeveral ſuch precedents in C. B. And after the defendant paſſed over and plcaded in bar. 


Br. Brief, pl. 348. Cites 4 E. 4. 18. 


5. In forcible entry, becauſe the deſendant iE, the plaintifF 
of the land with force, & diſſerfrvit & adbuc extra tenet ; and ex- 
ception was taken to the writ, that the ſtatute is in the dr5jud7:ve, 
viz. where a man diſſeiſes another with force, or enters peaceably 
and holds with force; and yet the writ was awarded good; and it 
is faid there, that 20 H. 6. and 14 H. 6. agrees herewith. Br. 
Forcible Entry, pl. 15. cites 1 E. 4. 19. 

6. Treſpaſs upon 5 R. 2. by baron and ſeme; Cateſby prayed 
judgment of the writ; for the baron has nothing but in jure uxorts, 
and the writ is, that the baron and feme entred ito the manor, where 
it ſhould be the feme entered into the manor ; & non allocatur, but 
the writ good. Br. Briet, pl. 345. cites 4 E. 4. 13. 

7. Treſpaſs ubi ingreſſus non datur per legem in the manor of P. 
in A. B. and C. Littleton faid that ane acre parcel of the manor is in 
P. nit named in the writ, judgment of the writ; and no plea, by 
clear opinion of the court; for the plaintiff does not make his 
plaint but of entry into the 3 vills, and hall not recover damages 
but in thoſe 3, and not in the 4th, and if he gives the manor in the 
3 that which is in the 4th does not pats, and ſo of a fine of it in 
3 vills. Br. Brief, pl. 330. cites 5 E. 4. 193. 


Fercib!e 
entry into 
the mmangr of 
D. and did 
not ſay in 
evhut wil, 
and good; 
for it may 
be a vill, 
and fo this 
is WELL 


known. Br. Brief, pl. 435. cites 19 M. 6. 49% 


$. It is agrecd, that if the plaintiff declares: that, the defendant 
with 10 perſons entered; it is not good without ſaying with 19 
perſons i2nztis, quod nota, Br. Forcible Entry, pl. 24. cites 1 H. 
7. 19. 

9. Treſpaſs was brought for entry into, &c. ſuch a day and de- 
taming the poſſeiſion, to the tame of exhibitins the bill without aileds- 
ing any day when the bill was exhilited, After verdict for the plain- 
ut, it was moved in arreſt of judgment, that the time of th- de- 
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tainer ſhould have appeared to the jury; for they ought to give da- 
mages, according to ſuch time, and his loſs thereby, and the appear- 
ing thereof of record, is not ſuſſicient, and of that opinion was Do- 
deridge J. and Broome informed the court, that the courſe was to 


limit a day certain in the declaration. 2 Roll. R. 135. Mich. 


17 Jac. dlitord v. Goodrick. 


402] (C. a) Pleadings. Good or not. 
. TRE SPASS upon 5 R. 2. the defendant ſaid, that his 


- _ predeceſſor, maſter of the haſpital of D. was jeijea and died, 
pr ed inthe and he entered as taster and gave colour, and held no plca, becauſe 
fo-ndatior, he did not fhew th foundation, and that he was elected and profeſſed 
there it mater, quod nota, by which he amended his plea, and ſaid, that 


ought to be L os h | 
_ he had the hoſpital of St. John, incorporated of maſter, brotvers and 


expreiſed, l 8 5 5 

which was ſiſters time cut of mind, and that they uſed after the deat) of every 
an . Er. maſter, that the brothers and ſiſters ſhould chosje another maſter, and 
aur } 7 = 1 . . 

je S . that A. late maſter, was ſeiſed and died; and that this ſame defend- 


pl. 9. ces ant, b-fore the entry, Sc. was elected maſter by the brothers and ſiſters, 


33 H.. ga entered, &c. as above, and well, without expreſſing the number of 

OP brothers and ſiſters; for the corporation was made before time of 
| memory, and perauventure no expreſs number. Br. Action ſur 

le Statute, pl. 9. cites 34 H. 6. 27. 6 

Contra, che 2. Treſpaſs upon 5 K. 2. feeffment of the moiety of the land where, 

ſavs, of ms Ec. and giving cu 15 no plea; for it may be of a moiety ſevered, 

Den Br. Action ſur le Statute, pl. 43. cites 38 H. 6. 8. 

oy I per | 

1.4: ; for otherwiſe it is no anſwer, when the plaintiff mokes his plaint of entry into the whole, 

if the one moi ty be ſevered. Br. Action ſur le Statute, pl. 43. cites 38 H. 6.8. 


And the 2. Treſpaſs upon the ſtatute 5 R. 2. the defendant ſaid, that the 
fame was place is 20 acres, which is parcel of the manor of B. which is his 
ſ:id for law 7 


in the time frankttenement, and per Choke Juſtice, it is no plea in this action. 


of » H. 8. Br. Action ſur le Statute, pl. 27. cites 2 E. 4. b. | 


For the de- 
fendant ought to intitle himſelf to a lawful entry; for difſeifr bas franktonement, and yet he en- 


tered where entry 1s not givea by law. Ibid. * Br. Action ſur le Statute, pl. 40. cites P. 23 

H. 8. accordingly, per Sherwood and others. S. P. and the reaſon ſeems to be, becauſe this plea 

” diſſcijin ; and tne action is to try the title of entry. Br. Action ſur le Statute, pl. 5. 
25. 


my be tr ut 
cites 27 H 


*S.P.in 4. In treſpaſs ubi ingreſſus non datur per legem, or in treſpaſs 
paſs oc forcible entry in A. B. and C. it is no plea to ſay, that C. is 4 


upeng R. K 4p : l 
2. 1 t amlet of B. judgment of the writ; for _— is to be recovered 


into the but damages in thoſe actions ; but it was faid, per Jenny, that to 
manor of fay, that * no fuch vill, hamlet, nor place known, &c. is a good plea 


E. at E. but "ug x : ; n 
it does not in thoſe actions, but the firſt plea is a good plea in an action in 


appear which a man ſhall recover the land; for he ſhall not demand a thing 
whether he twice; but in this action nothing is to be recovered but damages; 


concluded | 
tothe writ and after the defendant was awarded to anſwer; quod nota, Br. 
or in ber. Brief, pl. 329. cites 5 E. 4. 88. | 
It ſeems . 

that he c cunclude ts the writ ; for after he pleaded to the writ, &-cauſe tæus nerves parcel of the ma- 


nor extended int» C. another v: and therefore it ſeems that the one plea and the other were to ths 
writ. Br. Barre, pl. 40. Gies 9 . 4. 3. 15 | 1 
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5. In an action upon the ſtatute 5 R. 2. 7. the defendant fad, uy 8 
that he was ſciſed, till by B. dilſeijed, who enfeoffed the plaintiff, upon Re -” 
whom he entered peaceably, the plaintiff ſaid that B. did not diſſeiſe him. and give do 
priſt, &c. per Fairfax and Cateſby, the plaintiff has not made tile ls there 


to himſelf, therefore ill. But per Pigot and Jenny, the defendant IT 
has given title ta the plaintiff in his bar, and therefore it is ſufficient ms tute, 
for the plaintiff ta maintain it. Br, Treſpaſs, pl. 188. cites E. - T * 
4: 49» . | 188. . 
| 9 E. 4. 49. 
6. Treſpaſs upon 5 R. 2. H entering into 20 acres in D. the de- Br. Barre, 
fendant ſaid, that A. was ſeifed of 20 acres in S. and infeaffed him, my 885 
by which he entered, and gave colour, &c. Abſque Hoc, that he entered 
into the 20 acres of land in D. and a good plea to make the vill par- 
cel of the iſſue, for inveigling of the jury, and a good replication, 
which was acknowledged by the one, and by the other, Which was agreed [ 403 ] 
by the juſtices. Br. Action ſur le Statute, pl. 32. Cites 11 E. 


4. 9. | 
, Treſpaſs upon the 5 R. 2. the defendant ſard, that the plaintiff ;, Rep. 61. 
had another writ pending of the fame entry upon tne ſtatute 8 H. 6. b. in Sv an- 
and averred, that all was of one and the ſame entry; and no plea ap coy 
per Cur. becauſe, nothing is to be recovered but damages and no land, reaſon in 
as in precipe quod reddat, and diverſe entries may be made in one this cate 


and the ſame day. Br. Brict, pl. 317. cites 5 H. 7. 15. (which as it 


icems the 
reporter miſtook) was utterly denied by the court, where it is faid, that becauſe diverſe treſpaſſes may 
be done in one and the fame day, therefore it is no plea {as it is there ſaid) in treſpaſs that other ace 
tion is pending, &c. for the ſame treſpaſs; for by the fame reaſon, after the plaintitFhas recovered 
in treſpaſs, and brings action for the tame treipals again; the defendant cannot ayer, that all is 
for one and the ſame treſpaſs. 


8. In an action upon the ſtatute '5 R. 2. the defendant Hall not $, action 
flead by a name; for there the certainty of acres is compriſed in ther upon the 


LY . * ; : | : ſtatute of 8 
writ; contrary in treſpaſs, per Bryan and Choke Juſtices, quod x" 122g 


Cateſby conceſſit, but by him, where the plaintiff gives name in his , ;,, , 
count, the defendant may vary from it, and ſo note a diverlity, Br, h2/- 2»{ 20 
Treſpaſs, pl. 360. cites 21 E. 4. 80. 2 


| land with 
the ſervices, the defendant plead: d in bar, and gave the acres a name, and was n9! ſuff-r:d to give name 
no more than in athſe or precipe quod red dat, becauſe the plaintiff has given certainty in his d:clarations 
and ſo the defendant ſhall plead to it at his peril; as in writ of entry in nature of athfe he ſhall not 
give name. Br. Pleadings, pl. 134. cites 5 H. 7. 28,—Br. Action ſur le Stat. pl. 21. cites S. C. 
— hr. Treſpals, pl. 277. cites S. C. 

9. In forcible entry, the defendant pleaded a deed of * fenfment In treſ- 

22 4 TY 4 . - 2 Pats upon 

with warranty of the ancgſtor 40 the plaintiff whoſe heir he is, &c. ro 


and the plea good, per Townſend, but Brian e contra. Br. For- ws held no 
cible Entry, pl. 31. cites 11 H. 7. 15. plea, note 


; withſtand- 
ing that it be pleaded Ly d-ed, quod nota, Br. Action ſur le Statute, pl. 20. cies 1 H. 7. 12, 


10. In action upon the ſtatute of 8 H. 6. of forcible entry, or in 
treſpaſs upon 5 KR. 2. ubi ingreſſus non datur per legem, un :2:- 
greſſus eft contra formam ſtatuti, is a good plea. Br, Action ur le 
Statute, pl. 40. cites P. 23 H. 8. per Sherwood and others. 
| | "> && 6 11. In h 


— 


— E 


r ODE ED DE EEE 


.. 


— 


Ss. — 
e 


> 
by * 
wi 
4 
+ 
j 


rr 


. - 


. rr 
—— —— — — won 


v 330 


403 


S. P. Ard 


rep.: ator, 


1 * 
t0ae fre 


Forcible Entry and Detainer. 


11. In an action upon the ſtatute 5 R. 2. in treſpaſs, it is a good 
It is a good plea, that the defendant was ſeiſed till by the plaintiff diſſeiſed, upon 


whom he entered; for the defendant ſhall not be compelled to make 


plainrif xea; title to himſelf unleſs he will, per Fitzh. Arg. Br. Treſpaſs, pl. 1. 


ee cites 26 H. 8. 4.—but cites 27 H. 6. 3. contra. 
el  ** fol. 74. is accordingly, if he ſays, that it is the ſame treſpaſs, Sc. of 
ferm m „- 


1 4 7 6 


Soc, to it Oe 


* 
Euij22; 2 


Ein; 


Rr. Aion 


nota. 


ſur le Sta- 
tute, pl. 1. 


cites 26 H. 


[ 404 ] 


see (Q.) 


PI- I, 


which the plaintiff brought his action, and herewith agrees 5 H. 7. 
fol. I1. and 9 H. 6. fol. 32. and 27 H. 6. fol. 1. and in 15 H. 7. 
fol. 11. it is a good plea for the defendant, that J. inſfeocd him, by 
wich he was ſciſod till by the plaintiff diſſeiſd upon whom he entered, 
but there he made title; contra ſupra. Br. Treſpaſs, pl. 1. cites 
26 H. 8. 4. | 


8. 47. 


12. It ſuffices upon the ſatute 21 .Fac. 1. 15. that entry was 


made on a copyholder or leſſee for years, and that he was expelled ; but 
upon the ſtatute 8 H. 6. q. you mult always alledge a freehold and 
ſeiſin in ſome body; and if it be an entry upon a leilee for years, 
you mult fay, that the entry was made on the freehold of A. in the 
foJefjeon of B. and that fo he diſſeiſed A, and of neceſſity there muſt 
be a diſſeiſin of the freehold laid, and upon reſtitution the poſſeſſion 
is reſtored to the leſſee, and the freehold to the other, and on this 
ſtatute, diſſeiſin is a term of art not to be ſupplied by any other 
word, per Holt; and rule abſolute, per tot. Cur. Farr. 123. Hill. 
1 Annæ, B. R. Queen v. Taylor. Poph. 205. Anon. was a 
caſe upon the ſtat. 21 Jac, 1, 15. per Holt ibid, | 


(D. a) Pleadings. * Net Guilty, &c. In what 


Caſes it is a good Plea, 


1. N OTE, on an indictment of forcible entry found before 


juſtices of peace and removed hither on the ſtatutes 5 Eliz. 
and 15 R. 2. the party pleads, as to the entry with force, not 
guilty, and he was forced to anſwer to the entry, wherefore he juſ- 
po the entry, Hale's Notes on F, N. B. 248 (H) cites 7 H, 
9. 13- | A | 
2. In action for a forcible entry, net guilty is a good plea. Br, 
Forcible Entry, pl. 13. cites 14 H. 6, 16. 


3. Treſpaſs upon forcible entry againſt E. D. who ſaid that J. 


N. was ſeiſed in fee, and leaſed to the defendant for life, and by this 
he was ſeiſed; and the plaintiff, by colour of a died, c. made by F. N. 
where nothing paſſed, Sc. entered upon him, and he re-ouſled peaceably, 


_ abſque hoc, that the defendant oufted him with force, or detained 


w:th force, and ſhewed that he in reverſion was in ward of the king, 
and prayed aid of the king; and by the beſt opinion, becauſe he is 
tenant fer life, and has franktencment, he ſhall not have aid in treſ- 
puſs of the king, nor of a common perſon ; by which the defendant 
plcaded not guilty, and it was admitted a good iflue ; for it was 
ar gucc Whether he ſhall have it or not, and at laſt it was — 
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for plea and well; for it is ſaid elſewhere, that in a% e and treſpass 
the defendant may watve the pleading and plead the general iſſue. Br. 
Forcible Entry, pl. 6. cites 22 H. 6. 17. 

4. Treſpaſs of forcible entry by G. againſt K. prioreſs of B. and 
counted, that he diſſeiſed her with force, and yet detains with force; 
the defendant pleaded, that the plaintiff was ſeiſed of the fame land 
the day of the writ purchaſed, judgment of the writ, & non allocatur; 
for per Moyle, in replevin, and counted quod adhuc detinet, it is ng 
plea, that the plaintiff is ſeiſed of the beaſts, and was the day of the 
writ purchaſed. Per Newton, the plea daes amount only to quod non 
detinet with force, which is no plea by itſelf, nor to ſay, that he did 


not diſſeiſe him with force. Br. Forcible Entry, pl. 8. cites 22 Hl. 


6. 37. 

6. And in treſpaſs of graſs ſpoiled, it is no plea, that non depaſcit 
herbas, &c. but ſhall ſay, not guilty, by which he was ruled to an- 
ſwer, wherefore he ſaid that D. his predeceſſor was ſeiſed in fee in 
right 7 the church, till by J. S. diſſeiſed, who enfeoffed M. tubeſe eftate 
the plaintiff has, and the predeceſſor died, and his ſucceſſor entered 
peaceably, abſque hoc, that he entered with force, or detained with 
force; the plaintiff, proteſtando, that he did not confeſs any thing by 
the defendant alledged, pro placito [ſaid] that M. his other was ſeiſed 
and died ſeiſad, and the land deſcended to the plaimntiffFwho was ſeiſed, till 
by the defendant, with ſtrong hand, ouſted the defendant proteſtando 
that] he did not confeſs fuch * deſcent, pro placito ¶ ſaid] that the 
defendant made continual claim, in which time MA. died, by which the 
proteſtation was ouſted as being repugnant ; for he confeſſes and 
avoids the deſcent by the continual claim. Br. Forcible Entry, 
pl. 8. cites 23 1 9. 3% : 

6. In treſpaſs upon 5 R. 2. it was admitted, that colour ſhali be 
given in this action, as in treſpaſs, and the defendant may plead, zot 
guiſty, and ſo to iſſue, and admitted there. But it is ſaid at this Cay, 
that it is no plea, but Hall ſay, that non ingreſſus eſt contra ſermam 
fatuti. Br. Action ſur le Statute, pl. 29. cites 3 E. 4. I. 

7. Treſpaſs upon the ſtatute of 5 R. 2. again? A. B and C. 
which B. came and pleaded not guilty; and ſo ſee that not guilty is a 
good iſſue; and A. and C. came and faid, that ane B. was ſciſed, 
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and, a long time before that the plaintiff any thing had, infeoffed tbe 


ſaid A. and C. and gave colour to the plaintiff; and the plaintiff ſaid, 
that this B. is the ſame B. which is one of the defendants, and they 


_ make title of their own poſſeſſion, and yet good; for two may make 


title by the third as well as by a ſtranger, and it is well; for there 
is no reaſon, that the name of the feottor, put in the writ by the 
plaintiff, ſhall ouſt the defendants of their bar. Br, Action fir le 
dtatute, pl. 36. cites 1 E. 5. 4+ | oi 


(E. a) Pleadings, 
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1 (E. a) Pleadings. * Jiſtificatian. In what Caſes 
8 5 it is a good Plea. 


S. P. in I. IN action upon the ſtatute 8 H. 6. the defendant pleaded that 
tretpaſs - , Y . - P Re 

on the : the franktenom ut, at oe tin? of the entry ſuppefed, was in # þ 
Katute 5 N. N. and t at le as ſervant to J. N. and by his commandment, entered 


; the de  peaceabry, abjgue hoc, that he entered with force; but this was held no 
d, hae Plea per Cur. and he ſhall make title, becauſe the word difei/rvit 


the place ſuppoſes frantt nement at the time, SC. in the plaintiff, Br, Forcible 


where, tec Entry, pl. 13. cites 14 H. 6. 16. 


Ben: W of Fo N und he, by bis command, entered, and Littleton and Dandy Tuftices held it no plea ; 
for the ACTION 15 grven by the ſtatute, and ih-refcre WIT t 49 PU? « ſpecta] ar ſw: ry ard M at in generat 
Br. Action ſur le Statute, pl. 35. cites 37 H. 5. 31. 


Treſ. ats 2. IA pereupen the defendant pleaded, that J. N. was feiſed in ſee, 
upon 5 K. fill by the plaintiff diſſe ijed, by which the defendant, as ſervant of I. N. 
3 , and by his command, entered peaceably, alſaue hoc, that he entered 
A jail, with force, or diſſcifed him with force; and per Juyn, if he had ſaid 
that R. nd abfque fee, that be diſſciſed l in with force, it had been a good plea. 
8 . 11. T & / ; | | 

fifa, a by Br. Forcible Entry, pl. 13. cites 14 H. 6. 16. 

2 pur. tiff dif iſcd, ban <whom, the di fend. ut, as jervant to them, and by tei, commanc!, enterel; the pliire 
. d, th . was j-ijec, till cy tbe jard R. and . diſſ ei 1 ich K. and IT”. Were ſeit: 4 till -» 1s 
lun. i « Y// ied, TX uh T. re-ent-r:d and infioffed the plunnf, b: wh:ch be 29 ferfe't til tbe defer- 


dant did the 5 poſt; and by this the bar is conf-fjed and avoided, Br. Confeſs and Avoid, pl. 48. cites 
11 E. 4. 5. | | 


Afton 3. In treſpaſs upon 5 R. 2. the defendant ſaid, that the plaintiff 
A = 3 in the court of A. Was * attached for taking beaſts, and diſtreſs AWArG- 
udi inzreſ- ed, and the bailiff prayed the defendant to aid him to aſſiſi the bail:ff 
ſus non da- tg diſtrain the plaintiff in the place where the entry is ſuppoſed, who 
1 did fo, which is the ſame entry, &c. and per Aſhton and Needham 
defender: Juſtices, this is no plea ; for by ſuch entry he claims no intereſt in 
ſrewed bew the ſoil, and therefore he does not confeſs and avoid, nor traverſe ; 
- - ©; by which he ſaid abſque hoc, that he entered in any other manner, and 
leds then a good plea, per Choke, for the inſtruction of the lay jury if 
tb: ne, general iſſue ſhall be joined, but Aſhton and Needham contra z for 
1 per Needham, it ſhall be abſue hec, that he entered as the writ ſup- 
witherram poſes; contra Aſhton, therefore quzre, Br, Action ſur le Statute, 
1 pl. 30. cites 4 E. 4. 13. | 

-— x and officer of the court, enter: | | | nf 
[-p75/+:, and by the opinion of the juſtices, this is a good plea. Br. Action ſur le Statute, pl. 23, 


Ciics 5 E. 4. 34- 

4. Treſpaſs upon 5 R. 2. the defendant juſtified fer a way ; and 
per Brian and Needham, this is no juſtification ; becaute he claims 
nething in the ſoil of intereſt, as leaſe for years, &c. nor any manu- 
rance, but Catc{by contra, quzre. Br, Action ſur le Statute, pl. 
31. cites 8 E. 4. 8. . | 

5. In treſpaſs upon 5 R. 2. ubi ingreſſus non datur per legem bz 


3. Defendant pleaded a recæverj of the 34. part of the moiety againſt 
5 | ons 
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Forcible Entry and Detainer. 


one of the plaintiffs, and execution had; and it is a good bar. Br, 


Barre, pl. 83. cites 18 E. 4. 28. | 

6. Ihe defendant juſtified his entry by commen afpendant, abjque 
hoc, that le diſſeiſed the plaintiff. Per Fiſher, this is no plea; for 
claim of common ig n property in the land, but per Keble contra; 
for common is inter in the land; contra, if he enters te ſee waſt, 


er to diiſtruin, or if he enters as ſheriff to ſerve a writ, but to enter to 


have common of eſtovers or of turbary is a good plea, and fo was 
the opinion of the court. Br. Barre, pl. 109. cites 10 H. 7. 9. 

7. Confirmation with warranty is no plea in an action upon the 
ſtatute of 5 R. 2. For the action is in the perſonalty, but he is 
* put to writ of covenant; and where it is pleaded by way of 
covenant, + he cannot vouch by it; for the warranty is perſonal, 


HBr. Barre, pl. 55. cites 21 H. 7. 32. per Fineux and Brudnell. 


8. The king grants cſladiam cajtri to A. and after grants caſtrum 
tz B. and his heirs; B. ſends his ſervants to prepare his lodgings, 
&c. A, ſhuts the door. The tervants of B. break it open and 
enter. The poſſeſſion of A. was held the poſſeſſion of B. and 


- this can only be treſpaſs to B. their maſter; and the command- 


ment of B. is a good plea to an indictment by A. Mo. 787. Mich. 
4 Jac. in the Starr Chamber. Lady Ruſſel v. Earl of Notting- 


ham. 


(F. a) Pleadings. Traverſe in what Caſes. 


J. 1 F the defendant doth plead matter in bar, yet he ought, in the 

end of his plea in bar, to truver/e the entry with force which 
is alledged, as to ſay ab/que hoc, that he did enter with ferce, &c. but 
yet the demandant or plaintiff ought to anjwer to the ſpectral matter 
alledged in the bar, without anſwering to the traverſe with force, 
&c. F. N. B. 249. (D). 5 | 

2. Forcible entry, ſuppoſing him to be aifſeiſed rvith force; the 
defendant conveyed himſelf in by diſcent, by which he entered peaceabiy, 
abſque Hoc, that he entered with force, or detained with force, and no 
plea; for the plaintiff alledged diſſeiſin with force and not entry 
with force, and alſo the plaintiff did not alledge detainer with force, 
and the defendant cannot traverſe that which 1s not alledged by the 
plaintiff; by which he ſaid, that he did not diſſeiſe with force, nor 
detain with force, Per Newton, this is not good; for it is two 
matters; by which he ſaid, not diſſeiſed with force, priſt ; and the 
others e contra, Br. Forcible Entry, pl. 12. cites 14 H. 6. 1. 

3. The defendant ſaid, that F. and S. were ſeiſed, and thereof in- 
ferffed T. and P. in fee, and he as ſervant, &c. entered pcaceably, 
and gave colour to the plaintiff, abſque hoc quod intravit manu ſorti 
& ipſum expulit & extra tenuit modo & forma prout, c. and did nat 
traverſe the diſſeiſin, and yet well, becauſe diſſeiſin cannot be but by 
expulſion, and therefore this word expulit anſwers to it. Br. For- 


cible Entry, pl. 24. cites 1 H. 7. 19. 
| 8 
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4. In forcible entry, if an abatement be alledged, aud giſt in tail 
by the abator, and that the done died ſeiſed; the dying ſeiſed is 
traverjao and not the abatement; for the dying ſeiſed takes away 
the entry. Br, Forcible Entry, pl. 26. cites 3 H. 7. 8. 

5. The court held, that though the conviction was only of for- 
Cible detainer upon view, yet it was traverſable upon the 8 H. 6. q. 
by him that had been three years in quiet poſſeſſton, as well -as 
upon a 


Layton. 


Monſirans or Profert of Deeds. 
In what Caſes. 


1. RESPASS upon the ſtatute of 8 H. 6. the defendant 

| pleaded a giſt in tail by an abbot and covent to A. B. the re- 
mainder in tail to F. S. and after A. B. died without iſſue, and J. S. 
entered and died, and one N. entered as heir in tail to the ſaid J. S. 
whoſe eſtate he hath, which N. is yet alive, and gives colour to the 
plaintiff; and per Littleton, Choke and Brian J. the defendant 
who pleaded ought to ſhew the decd of gift; for an abbot and co- 
vent cannot give but by decd; and the defendant ought to ſhew 
the deed. Br. Monſtrans, pl. 60. cites 15 E. 4. 16. 


(G. a) Plcadings. 


(H. a) Je. Of what the Iſſue ſhall be. 
I. ＋ H E iſſue in forcible entry of entring with force, and de 


taining with force, hall be always upon the title, and not upon 
the force; and yet both ſpeak of the force; but if the title be ſound 
againſt the defendant, he is eo facto convicted of the force; and it 
the title be found for the defendant, he is excuſed of the force, quod 
nota; for ſo it is put in Ure. Br. Forcible Entry, pl. 5. cites 21 
H. 6. 32. | 


(I. a) Verdict. How the the Jury may find. Sup- 
ported or intended by it, what ; or what is a ſut- 
ficient finding. | 


I. I N forcible entry againſt two, who pleaded not guilty, it was 


found that the one entered with farce, and the other held with 
force; and the plaintiff recovercd againſt both in ſuch a writ in 
B. R. per Greenfield, which was not denied. Br, Forcible Entry, 
Pl. 15. cites 1 E. 4. 19, | 


nating by inguſſition; and that, becauſe the party is to 


be impriſoned. 1 Salk. 353. Paſch, 4 Annæ, B. R. Queen v. 
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2. Treſpaſs upon 5 R. 2. the defendant faid, that nan ingreſſis uus it he 
eſi contra formam ftatuti ; and it was found, that in 2 parts divided had lu ul 
from the third part non ingreſſits eſt prout, &c. the defendant al- „ ve : . 
ledged in arreſt of judgment, that it ſhall be intended, that the plaintiff 1 = 
and defendant, by this verdict, are tenants in c; and then this ter into he 


je 5 R 4 4 gs If 1eems 
UPON good argument ict Was agreed, that it hall not be fo intended; that this "0 
by which the plaintiff recovered ; quod nota, Br. Action fur le intznded 
It; , MW. . Ito E. . 10. : bef 1 : Pare 
Statute, pl. 34. cites 21 E. 4 LS. 


Action ſur le Statute, pl. 34. cites 21 E. 4. 10. 


action does not lie by one tenant in common againſt another; and Whale; but 


3. Forcible entry upon 8 H. 6. the defendant pleaded not guilty, 

and it is found that the defendant dif/riſed ihe plaintiff peaceably, and 

detained with force; and the plainutt recovered, per Cur. For the 
7 | 2 } 


ſtatute is in the disjunctive; and if the one point or other be found 


the plaintiff ſhall recover. Br, Forcible Entry, pl. 14. cites 6 H. 

Te 12. | 

4. Indictment on 8 H. C. that he -1ered with force, and diffciſed The jury on 
H. with force, and held him out with force, The bill was found —- 
quoad the detainment with farce, and thereupon reſtitution was faurd prace- 
awarded. Upon removing the indictment, exception was taken, that % entry and 
the indictment. was ill; for it is nt found that he entered peace- f prom _ 
ably, as it ought, according to the words of tae ſtatute. And of therefore 
that opinion was the whole court. Cro. J. 151. Hill. 4 Jac. B. R. it was moy- 


= 15 : . * FJ q: 7 12 
Ford's caſe.— Telv. 99. 8. C. nn 
no reſtitu- 
tion ſhall be, part of the indictment being found to he falſe. But the court held clearly, that in- 
aſmuch as the jury had given their verdi, at ti dh, though the detainer be found peaceable, yer 


the indictment is good. Otherxwile if they had given v ict as ts the d:tainer, but had omitted it . 
for there it ſhould be ill, and no reſtitution thould be, according to Ford's cafe. 1 Sid. 99. Hul. 
I4 & 15 Car. 2. B. R. The King v. Sadler, Red. 427. 8. C. 
5. Indictment laid, that they, manu forti, entered upon the ps/Jefſion The con- 
cluſon of 


ef J. S. the farmer of A. B. and diſſeiſ A. B. and him fo difjeiſed 919% © 
extra tenuit till the day of the inqui/iticu, Upon exception taken, it ment, 
was agreed per totam Cur. that the indictment was inſufficient, be- where a 
cauſe they have not found that J. S. the farmer was amaved and ex- "OM _ 
pulſed, which is the force of all the matter; for the poſſeſſion of the {une with 
farmer or termor, is the poſſeſſion * of the reverſioner, and without force, thall 
euſting the leſſee, there can be us diſ}e;fin to him that has the frank- 5 
tenement; and the indictment was diicharged, Yelv. 165. Mich. , 


7 Jac, B. R. + Freiſton v. Shellito. otherwiſe 

; h | the indict- 
ment is not good, and the reſeituti n ſhall be made to him in rever fron g and if he vill mt bave r-{.tutiony 
the leſſee is without remedy, and ſo it was ruled. D. 142. a. per Sanders Ch. J. and in Marg. pl. 43. 


cites Trin. 38 Eliz. B. R. Matthew v. Comber.— + See D. 14:. in Marg. pl. 48. cites Paſct:. 


38 Eliz. contra. The King v. Loceſter. * 
4081 


6. But if the indictment had not expreſſed F. S. ts be farmer, but 
generally that the cottage, Ic. were in his occupation; then, per Wil- 
liams J. the indictment, which found the diſſeiſin only, had been 
good; becauſe no title is found in any other but in him only, who is 
found to be diffciſed ; but finding J. S. to be farmer is an eſtate 
known and certain, and ſuch fariner muſt be ejected, otherwiſe he, 
who has franktenement, cannot be diſſeiſed. Quod nota. Per tot. 
Cur, Yelv. 165. Freiſton v. Shellito. | 
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7. In an indictment againſt two for a forcible detainer upon the 
8 H. 6. it was found grod imntraverunt & manu fort! extratenuerunt ; 
it was objected, that the finding quod intraverunt was not ſufficient 
witnout ſhewing how, whether peaceable or with force, But per Lea 
Ch. J. and Houghton and Chamberlaine ] reſtitution muſt be a- 
warded, for there is no mean between a peaceable and forcible entry, 
and both go before the forcible detainer found here; and Lea Cu. 
J. ſaid, that the word (peaceable) in the ſtatute, is to ſupply what 
was not remedied by 5 R. 2. and he thought the entry ihould be 
intended vi & armis. But Doderidge doubted if by the tenor of 
the ſtatute it be good; for there cannot be a detainer without a 
tortious entry, and this entry might be either with force or without, 
and by the indictment it does not appear what the entry was. 
But upon the opinion of the 3 other judges, reſtitution was award- 
ed, Palm. 194. Trin. 19 Jac. B. R. Ld. Saliſbury v. Sir Antho- 
ny Aſhley. | 
The indict- 8. An indictment of forcible entry and detainer was preferred 
mae againſt S. and the jury found as to the detainer with force, billa vera, 
AP reſtita. but as to the entry, ignoramus. This upon exception was held not 
tion award- =_ ; for they ought to have found all or none, 1 Vent. 25. 


ed. 2 Sd. Paſch. 21 Car. 2. The King v. Serjeant. 
414- S. C. 25 


=——Y clv. 99. Hill. 4 Jac. B. R. The King v. Ford, &c. S. P. See pl. 4. ſup. 


(K. a) Puniſhment thereof, and what ſhall be re- 
| covercd. 


In treſpaſs 1. 5 Ric. 2. cap. 7. enacts that none ſhall enter into lands or tene- 
upon this ments, but where entry is given by law, and in a peaceable manner, 
Nature, Me upon pain of impriſonment, and ranſomed at the king's will, 
plaintiff | | 
ſhall nz; recover damage: for th: ſſues and profitiy but only for the entry, quod nota. Br. Action fur lo 
Statute, pl. 283. cites 2 E. 4 23. 
entered here his entry is not given by law. | 

But becauſe that ſtatute provided ns ſpredy remedy in this point, nr extended to lollig with finct, 
nor left any ſpecial power therein to the juſtices of peace in the country. Whereas the experi- 
ence of that unquiet time, required a more ready hand to the ſuppreſſion of ſuch diforder, and 
juſtices of peace were (by 13 Rich. 2. ſtat. 1, 7.) then newly conſtituted, Lamb. Euen. 128. 1-35 

tat Licreture | 


2. 15 Ric. 2. cap. 2. enacted, that when a forcible entry is ma? 
into lands, benefices, or offices of the church, one or more juſtices of the 
peace taking ſufficient power, and going to the place ſo kept by force, 
and finding any that hold ſuch place forcibly, may commit the ende, 
79 the next gacl, there to remain convi@? by the record of the juſtice till 
he hath made fine and ranſom ts the ting; and all people in the coun- 
ty ſhall be aſſiſting to the juſtice to arreſt ſuch offender upon pain of fine 
and impriſonment, 


Bat yet again foraſmuch as this laſt ſtatute did n ex:znd to thoſe that entered pracrably, and then vid 


with fric, nr yet reachsd to the offenders, if they were mud before the coming of the juſtices, 
"or mal; f tatium of the potieffion fo forcibly gotten 3 nor gave any pain againſt the ſheriff that 
did nt obe the precepts of the juſtices iu tlus behalf, Lamb, Eiren. 129. tays that therefore · 
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Br. Damages, pl. 120. cites 8. C. for the action is, that hie 
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Atlite, pl. 7. cites 33 H. 6. 20. 
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diſſeiſar; and if the party grieved recover, and if it be found by ey 
— E ey 5 ; = 3 155 JET ZN CCU- 
derdid * or in other manner, that the drfendart entered with Force, # 

. . ' . CE; . y *. 3 dad + , 9 1 * LY 90 
or after his entry did held with force ; tue plaintiff ſhall recover tre- Moyle, lie 
3 a ; » : : Rp Mali not 
ble damages, and mate fine and ranſom to the Fiug. 3 

. lave QT" 
da age, for the ſtatute is in the ff prrfiitve, where he is ouſted by force, or if he be ouſted 
peaceably and held out with force ; co hic Danby and Choke agreed. Br. Forcible Entry, 
Pl. 17. Cites 10 E. 4. 11. 8 | 

* [x trefpaſi or af/iſe upon this ſtatute, the defendant is condemned by mr ſem rformatuss he 
ſhall pay treble damages ard treble off; 5 ſo adjudged and affirmed, in error. The words of the fta- 
eute gives them, where the recov ry is by ver df, or there, in due jz; and this judgment is 
in due manner, though not by verdict. Jenk. 197. pl. 3. 


* — * . 


5. For entry to the damage of, &c. found for the plaintiff t the Br. Pa- 
damage of 201, and the court awarded that the plaintiff recover the = 2 7 
294. taxed by the jury, and 40/7. over by the ſtatute, viz. 60. in c. 
the whole for treble damages; and that the defendant capiatur, quod 
nota, and therefore he ſhall be fined. Br. Forcible Entry, pl. 3. 
cc TS. ) 

6. In forcible entry, the defendant pleaded not guilty, and was 
found guilty te the damage of 1001. viz. 80 J. for the tort, and 20l. 
for the cofts, and with great deliberation, the plaintiff recovered 300 /. 
notwithſtanding that treble damages are given by the ſtatute ; and 
ſo he recovered treble damages and treble cots, quod nota, Br. For- 
cible Entry, pl. 9. cites 22 H. 6. 57. | 

7. Forcible entry againſt ſeveral, and the plaintiff counted ac- Br. Pa- 
cording to the ſtatute, and upon this they were at general iſſue and H 
found that ſome entered with force and held peaceably, and ſome entered & C. P. 
peaceably and held with force, and taxed the damages ſeveratlly ; by © the 


which he had ſeveral! judgments of trebl: damages againſt the one, d. 


and the like alſo againſt the other; and that he recover the of 
his ſuit, and yet contrary in waſte, for there are no colts ; and in 
this caſe the plaintiff was amerced, Br. Forcible Entry, pl. 4. cites 
19 H. 6. 32, 
8. If a man enters with force into lands or tenements, into 
which he hath title and right of cntry, and puts the tenant of = 
. receno 


. Nori eel Bs? pee nn Gy os 
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erer 
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Foreign. 


freehold out of thoſe lands or tenements; in this action of for- 
cible entry, the plaintiff ſhall recover treble damages, as well for 
the occupying the lands, as for the firſt entry therein, F. N. B. 


248. (H). 
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17 H. 7. 17. 
a. b. 21 H. 
6. 39. b. F. 
N. B. 249. 
(D) Bro. 
Force, 5, 
11. 29. 


books in the margin. 


Vid. 2 Ch. 
Caſes, 238. 
Mich. 29 
Car. 2. 


If a man enters and diſſeiſeth another by force, and afterwards 
the diſſeiſee re-entreth again; yet the diſſeiſee may bring his action 
of forcible entry, and recover his treble damages, although he be 


ſeiſed of the land at the time of the action brought. F. N. * 


240 (C). : 5 

10. If a man enters with force, and detains with force any lands 
or tenements, the mo may have his action upon the /tatute of Ner- 
thampton, made an. 2 E. 3. c. 3. F. N. B. 249 (E). 


11. Per Cur. not only the c2/ts ese by the jury, but alſo thoſe 


which were adjudged de increments, ſhall be trebled, and the party 
ſo convicted of the force at the ſuit of the party ſhould. be fined, 
though fined before on indictment for the ſame force. Paſch. 28 
Eliz. C. B. Le. 282. Rollſton v. Chambers. 

12. Termor paid his rent unto B. for 15 years, and at the end of 


the term, he kept it againſt him to whom he had fo long payed 


his rent; this was adjudged a forcible detainment; and for this of- 
fence he was fined in the Star Chamber 5001. Cro. J. 199. Mich. 
5 Jac. in the Star Chamber. Snigg v. Shirton. 


13. In an action of forcible entry grounded on thoſe laws, . 


the defendant make himſeif a title which is found for him, he ſhall 
be diſmiſſed without any inquiry concerning the force; for how- 
ſoever he may be puniſhable at the Hing ſuit for doing what is pro- 
hibited by ſtatute, as a contemner of the laws and diſturber of 
the peace; yet he ſhall not be liable to pay any damages for it to the 
5 whoſe injuſtice gave him the provocation in that manner 


to right himſelf. 1 Hawk. pl. C. 141. cap. 64. 3. cites the 


Foreign. 


(A) Foreign Courts. Decrees, Judgments, . 
there, How far binding or Regarded here. 


I. HE ſhip being unladen at Barcelona, where the freight 

was payable by the charter party, the factor refuſing to 
pay the freight, the maſter of the ſhip litigated there in the ad- 
miralty for it; and the cauſe was heard, and judgment there given, 


that the maſter ſhould have his freight, but that the damages the 


goods had ſuſtained in the voyage, by reaſon of the deviation, ſhould 


be deducted, and the account transferred to the deliguidators, (who are 
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Foreign. 


in the nature of our maſters in chancery) to take the account, and 
the money ordered to be brought into comt ; out the factor had 
appealed to a higher court there, Ld. Chancellor declared, that he 
would not flight th ir proceedings beyond fea z and if in this caſe 
the damages had been there aſcertained, or a peremptory ſentence 
given, the ſame thould have been concluſive to all parties: but it 
appearing, the far was @ native of that place, and therefore, in 
all probability, mighit againſt juſtice prevail, and defendant being 
willing to deliſt his ſuit there, his lordſhip directed a trial here b 

jury, to aſcertain the damages ſuſtained by the deviation. Mich. 


1681. Vern. 21. Newland v. Horſeman. 


(B) Foreign Lands. Judgments, &c. of Things 
1 done there. 


1 was ſued in the admiralty upon an ohligatin ſuppoſed to 

Abe made au delivered in France, and now he prayed a pro- 
hibition; per Cur. ſuch a bond may be ſued here in B. R. but 
being begun in the admiralty, we cannot prohibit them, becauſe 
perhaps the witnelics of the plaintiff are beyond fea, which may be 
examined there but not here. 3 Le. 232. Mich. 31 Eliz. B. R. De- 
labrock v. Barney. | 


(C) Foreign Laws and Cuſtoms how far regarded 
| | here. 


8 () N marriage of two French people in France the eantract was 
that the huſband, ſurvicing the wife, ſhould have two thirds 


Enxiand 3 the huſband ſurviving is iniitled to all the wife's 2 775 naityy 
or t iat at leaſt there was no colour to carry it further than the tum 
ſtipulated in the contract, and not to that which was laſt to go ac- 
cording to the cuſtom of Paris, which is only a local law, and ſo 
could have no benefit of it here. It was anſwered, that marriage 


contracts are to be ſupported in all countries, without regard to the 
place where made, and that this contract extended to the whole 
fortune of the wife, and not only to the particulars mentioned, aud 
the ſaying that the reſt ſhould go according to the cuttom of Parts, 
1s as much as if the cuſtom had been recited at large, and that the 
fortune ſhould go ſo. Ld. Keeper decreed relief only as to the 
Vou, XIII. < | 


K k jum 


It was objected, that they could not bring . 
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fo ruled, ſum ſtipulated ; but on appeal to the lords they had relief for the 


nnen whole. Chan. Prec. 207. Mich. 1702. Feaubert v. Turſt. 


jo Ha n 


rover! in this caſe, ub is the ln of Holland, as in the caſe of Fouk EKT and Tons, it was 


proved, what was the law of France, doit t which pre, aur chu cam take nofice of in laws, 
— — 


Wms's Rep. 431. Paſch. 1718. Freemoult v. Dedire. 


(D) Foreign Money. 


Tr evzht to 1. WHEN one demands foreign coin in ſpecie, the writ 
de in the ought to be in the det inet only; but when the value of it 


detinet on- — : , : g : k 
Is, and they in Engliſh filver is demanded, it may be in the debet & detinet, per 


may cet of counſel, to which Holt and Eyre, J. ſeemed to agree, and by Eyre, 
an J. guineas are as foreign coin. Lutw. 488. Mich. 5 W. & Mi. in 


er Holt, < 8 8 | 
= | SIC. caſe of Pope v. St. Leger. Jo. 69. Paſch. 1 Car. B. R. Ward 


573. incaſe v. Kedgrove al. Kedgerow. 


of St. Le- 
ger v. Pope. Per Holt. Ch. J. They muſt demand Engliſg money, and not foreign money, 


and they are to value it according to the value it bears here in England; but if a man will bring 
an a for foreign money, it mult be detinae. 12 Mod. 541. Irin. 13 W. 3. B. R. Brown v. Gul- 
lock. | 


. (E) Foreign Plantations. Barbadoes, &c. 


5. C. cited I. A Writ sf error lies here upon any of their ultimate judg- 
Parl. Cafes 2 


33. and cites . : = 
5 2 g : 2 ales. 
bert . England. Vaugh. 402. in caſe of proceſs into Wales 
7. 3. that it doth ſo to all ſubordinate dominions, though the diſtance of the place prevents tſie 


common uſe of ſuch writ, yet by Vaughan's opinion it clearly lies. Parl. Caſes, 33. in caſc of 
Dutton v. Witham. 5 


2. In Barbadoes they have laws diff rent from ours, as that a deed 
ſhall bind a feme covert, &c. 2 Mod. 46. TI rin. 37 Car. 2. C. B. 
Arg. in cafe of Dawes v. Pincar. 

3. An appeal lies from thoſe lands to the king in council here, 
but that is by conſtitutions of their ov/n. Arg. 2 Mod. 46. in cate 


of Daus v. Pindar. : h 
4. The king conflituted a governor and council of tate of Barba- 
of error m ches. In action of falſe impriſonment brought againſt the governor 


— r for impriſoning the plaintiff by order of the council judgment was 


was argued, given for the plaintiff in B. K. Hill. 3 Jac 2. 3 Mod. 159. Wi- 


2 70 

that though tham v. Dutton. 

it did not : ; 5 
appear, that the king gave any authority to the governor and council to commit, yet it is inud rt 
to their authority, as being a council of ſtate ; the council here in Eugland commit no otherwiſe. 
And whiere the commitment is not authorized by law, the king's patent gives no power for it. 
But the government muſt be very weak, where the council of ſtate cannot commit a delinquent, 
ſo as to be forth coming to another court that can puniſh his delinquency. And therefore praycd 
that the judgment ſhould be reverſed, and the ſame was accordingly reverſed. Parl. Cafes 34- 


Dutton v. Witham, Howell & al. 


5. Theſe plantations are parcel of the realm, as county palatines 
are; their rights and intereſt are every day determined in Chancery 
here, only that, for neceſſity and incouragement of trade, thx 
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Foreign. 


make plantation lands as aſſets in certain caſes to pay debts; in all 
other things they mate rules for them, according to the common 
courſe of Engliſh equity. Arg. Parl. Cafes 33. in caſe of Duttoa v. 


Howell, Witham & al. | 


6. Ir was infiFed by council, that by the cuſtom of the iſland of To ma 


Barhadocs, a plantation there, though it be a fee ſinible eſtate, is in 
the firſt place able to the payment of debts, lo that the Owner gan- 
not, by his will, fo deviſe his plantation, but that will be liable to 
the payment of his debts; but theſe debts mult be either debts con- 
tracted au the place, or elſewhere, for matters relating to the pianta- 


tion, &c. Paſch. 1687. Vern. R. 453. Noel v. Robinſon. 
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tion from hence under the {-2l of the mayor of Landon, and getting that recorded there; or an ac- 


knowl: dament of the debt by the ovner of the plantation upon the place will do it. 
Vern. 460. Noel v. Robinſon 5 


Tun. 4683. 


7. A. recovered a debt contracted here againſt an executor of 


an owner of a plantation in Barbadoes, and brought an action of 
trover, and had judgment for the fourth part of a negro. Arg. Paſch. 
1687. Vern. 453. cited as Serj. Maynard's caſe. b 
8. A plantation in Barbadoes is not a f ementary e/tate by the 
laws now in force. per Cur, Trin. 1687. Vern. 469. Noel v. Ro- 
binſon. | 

9. In Barbadoes, all freebolds are ſubject to debts, and are eſ- 
teemed as chattets till the creditors are ſattsfied, and then the lands de- 
ſcend to the heir. 4 Mod. 226. 5 W. & M. B. R. in caſe of 
Blankard v. Guldy. 


(F) Foreign Plantations. Jamaica and others. 


1. A Plaintiff may ſe in the admiral court, if he will ſuppoſe the 
contract in Virginia. But if he ſuppoſes the contract in 
England, he may ſuc here. But if part of the contract be here, and 
part over the fea in Virginia, or upon the ſea, the common law 
only ſhall have juriſdiction, and thoſe are the true differences. 
Per Jones J. 2. Roll. R. 492. Hill. 22 Jac. B. R. Capp's caſe. 

2. The reafon why an ejectment will not lie of lands in Jamaica, 
or any of the king's foreign territories is becauſe the courts here can- 
not command them to do execution there ; for they have no ſheritts. 
Per Twiſden J. Vent. 59. Hill. 21 and 22 Car. 2. B. R. Crilp v. 
the Mayor, &c. of Barwick. 

3. The court cannot judge of the uſualneſs of covenants of lands 
lying in Jamaica, but but they muſt be tried by jury. 2 Mod. 240. 
Trin. 29 Car. 2. C. B. Goffe v. Elkin. 

4. Lands lying in Jamaica paſs by grant, and no very and fei- 
ſin is neceflary. 2 Mod. 240. Trin. 29 Car. 2. C. B. in cale of 
Goffe v. Elkin. | 


5. Treaſon done in Carolina, in raifing a rebellion there, may be 


tried in Middleſex, by 25 H. 8. 2. 3 Salk. 358. Mich. I W. & NI. 


The King v. Speke. 
. If a man /ives in New York, and would paſs land in England, 
| 3 FAY it 
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Foreign. 


it is uſual to join a nominal perſon with him in the deed, who ac- 
knowledges it here, and it binds. 1 Salk. 389. Mich. 8 W. 3. B. 


R. Tailor v. Jones. 


7. Laws of England do not extend to Virginia, being a con- 
quered country; their lat is what the king pleaſes. per Holt. Ch. 


+ 


J. 2 Salk. 666. Smith v. Brown and Cooper. 


(G) Foreign Plantations. Actions for Matters there. 
In what Caſes may be brought here. 


I, LE SSOR brought debt againſt leſſee for rent, upon a demiſe 
| of lands in Jamaica, and laid his action in London; defen- 


dant pleaded that the lands were in Jamaica, and that there are 


courts there, &c. that if entry and ouſter were pleaded, it could not 
be tried here, and that the right of plaintiff and defendant depending 


an foreign laws, cannot be given in evidence here. And per Cur, 


Where an action is local, it muſt be laid accordingly. Therefore 
if the leſſor declares on the privity of e/tate, and that lies in Ire- 
land, &c. the action muſt be brought there; for the eſtate is /5c2/, 
therefore ſuch leſſor cannot maintain debt here againſt an aſſignee 
of a term in Ireland; for the action is founded on a privity of 
eſtate, otherwiſe where it is founded on a privity contract, which 


is tranſitory, as debt for rent by leſſor againſt leſſee, for that may 


be maintained where the land lies not; and if a foreign 1/ſue, 
which is local, ſhould happen, it may be tried where the action 
is laid; for that purpoſe there may be a ſuggeſtion entered on the 
roll, that ſuch a place in ſuch a county is next adjacent, and it may 
be tried here by a jury from that place, according to the Jaws of 
that country, and on il debet pleaded, you may give the laws of 


that country in evidence. 2 Salk. 651. Trin. 3 Annæ, B. R. Way 
v. Tally. 8 | 


(H) Foreign Plantations. 


Governed by what 
Laws. . 


$5 I F there be a new uninhabited country found out by Engliſh ſub- 


jects, as the law is the birth-right of every ſubject, ſo where- 

ever they go they carry their laws with them, and therefore ſuch 

newtound country is t be governed by the laws of England. 2 Wms's 

Rep. 75. ſays it was ſaid by the Maſter of the Rolls, 9 Auguſt, 

1722, to have been ſo determined by the lords of the privy coun- 
cil upon appeal. | 1 

2. But after iuch country is inhabited by the Engliſh, 44s of 


parliament, made in England, will not bind them without naming the 


foreign plantations. Ibid, 
3. Therefore it has been determined, that the ſtatute «of fraud; 


and perjuries, which requires three witneſſes ts a will, and that theic. 
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ſhould ſubſcribe in the teſtator's preſence, in caſe sf A deviſe of 


/and, does not bind Barbadocs. Ibid, 


(I) * Foreign States. 


I. A By authority of the king of Denmarh, ſeiſed-and condemned 
* goods in ſome of the dominions of the king of Denmark, 
according to the law of that country, and coming into England 


was proſecuted here for the ſame. The court thought this was a 


mat! . of ſtate, and concerned the juſtice of another king in amity 
with the king of England, and that what was done was according 
to their law, and that it was not properly triable here, whether 
the King of Denmark had power to make ſuch a grant, and decreed 
a perpetual injunction, Mich. 26 Car. 2. Fin. R. 106. Badtolph v. 
Bamfield & al. 

2. If a man obtains a judgment or ſentence in France, yet here 
the debt muſt be conſidered as a debt by ſimple contract, He can 
maintain no action here, but an indeb. aſl, or an inſimul computailet, 
& c. though both parties were foreigners, that will not help the 
plaintiff, per Lord Keeper. Hill. 1705. 2 Vern. R. 541. Duplein 
v. De-Roven. | 

3. Where a foreign court has juriſdiction of a cauſe, and the per- 
jons are within it, the ſentence mutt bind without regard to what 


law is here; and the ſentence appearing, is not to be controlled by 


evidence, that the law is not fo there, Sel. Ch. Ca. in Ld. King's 
time. 69, Mich. 1726. Burrowes v. Jemineau. 


Foreigners, 


(A) Suits by them. 


I, HE plaintifts, being creditors of Colley, preferred their 

bill againſt the detendant, being all foreigners, but the 
goods were patted over into England, -into merchants hands by 
Colley, and this court taking notice, in reſpect of the different com- 
putation of the realm, firſt, to be paid at the feaſt of the three kings 
heads, ſecondly, becauſe the bill was not ſealed, thirdly, becauſe the 


debts grew in France, and he came over hither to keep his body 


trom arreſts, the court decreed the debts, and cauſed a decree to 
be drawn up pro confeſſa becaufe the defendant would not anſwer, and 
ſequeſtered monies in other men's hands, to pay the debts, although 
they were paſſed over to others, to the uſe of an infant, Toth. 
131, 132, Cites 8 Jac, Sere & Eland v. Colley. 
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415 | Foreign Plea, 


2. The plaintiff being a Dutch woman brought 4000 J. portion to 
her huſband, who ag? reed with her vefore marriage, to leave a compleat 
matintenanc e for herſelf and her children, but net capreſſing what ; the 
marriage took effect, but he declining in eftate, her friends called on 
him; and he thereupon aſſigned certain bonds, wherein M. was 
bound to him, and a letter of attorney was made after to S. to re- 
ceive the money upen the bonds, who received the money of him. 
The bill was to have the money from M. and 8. M. by plea 
ſets forth the payment to S. and that he had no notice of the aſſign- 
ment of the bonds. And this was allowed a good plea for M. But 
S. pleaded a letter of attorney, and payment to him on good con- 

ſideration, but did not deny notice, and therefore his Plea diſal- 
lowed, and the agreement and aſſigument of the debt in Holland, 
where ſuch agreement between hufband and wife, and ſuch afign- 
ment of bonds are good, they are to be allotbed here; by the lord 


my Chan. Caſes. 232. Trin. 26 Car. 2. Aſhcomb's caſe. 


Foreign Plea, 


(A) In Civil Caſes. What; and how granted, and 


teak 


But at the I. 6 K. 2. 2. 7 F in writ of debt account, and the like, it ſhall 
Common be declared, that the 2 thereof was made 


that had a in another county than is contained in the original writ, ue writ 
porticular ſhall be abated. 


J. dict ion 
to hold plea of debt, contr act, detinue, covenant or treſpaſs within his manor, &c. could not hold 


plea of a debt, contr/ Ct, &c. all d ed to be mid: out of the manor, &c. becauſe albeit it was tranſi- 
tory, yet (being fo alledged) it was not within his power or juriſdiction, which be had by pre- 
. N or grant. For all pleas holden there, muſt be infra jurijalitnr nem Curie. 2 Inſt. 231. 

if a lord had provate of teſt ami nt, made within the precinct of his manor, he cannot prove A 
. made out of the precinct of it. 2 Inft. 231. 

So of the court of Fiepæuudir: of contract, ke. made out of the fair or market, &c. 2 Inſt. 237. 

But before this ſtaiute, wiit of dit, and account againſt a receiver, aud ſuch like actions might be 
brought in any county, where the party might be beit brought in to anſwer, and the plaintiff mig 
have counted of a contract or receipt, 8 in any other county; ; becauſe c iin & contract, gc. 

fant nulla [cry 7 Rep. 3. Mich. 26 and 27 Eliz. in BurwEx's caſe cites 2 E. 3. 44. 6 E. z. 266. 
and 275. 8 E. 3, 350. 10 E. 3. 7. 19 E. 3. Juriſd. 29. 29 E. 3. 26. 33 E. 3. Juriſd, $7. 40 E. 3. 7 
3 H. 6. 30. 5 E. 4 19. 21 E. 4 88. 

In debt «pin bond, the defendant pleaded, that it was made in another county than is alledged in the 
declaration, and prayed, that the attorney might be examined thereupon, by force of this ſtatute. 
The plaintiff demurred, as if it hid been a plea in bar tothe action, and defendart joined and con- 
cluded, quad ab achune preclud tur. Rut it was reſolved, that the plea was ill, and not warranted by 
the ſtatute, which rer idem only, that the or; 3 ell not be lud in one county nd the d:cl ation 1pm A 
bord made in another, and if ſo, that the writ ſhall abate ; and this courſe of pleading had been diſe 

ilowed. cites 3 H. 6. 35. And ſecondly, becauſe the d-murrer aut jrined as 10 the attion, Judgment 
was given, quod recuparet, &c. Allen. 17. Hill. 22 Car. 2. Shalmer v. Slingſby. 
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Debt 


Foreign Plea. 


2. Debt upon a bend in Banco, and counted that it was made in 


London; Paſton prayed judgment of the writ, for that he has a plaint 


upon the ſame bond yet pending in N. by which he ſugpaſes the bend 
ts be made at N. judgment of the writ, & non allocatur; for it is 
out of the caſe of the ſtatute of 6 K. 2. c. 2. that if a man brings 
action in one county, and declares in another, his writ ſhall abate, 
but here he declares in the ſame county. Br. Brict, pl. 8. cites 3 H. 
6. 15. | 

3. Debt in the cornty of N, and declared at H. where it extended 
into the county of NM. and of L. and the defendant ſaid, that the bond 
upon which he declares was made in the county of L. Judgment of 
the writ, by reaſon of the ſtatute of 6 X. 2. c. 2. and per Martin, 
this is a good plea ; by which Rolf paſſed over, quod mirum; for 
the ſtatute is no other, but where a man brings action in one coun- 
ty, and declares in another, that the writ ſhall abate, but Here he de- 
clares in the ſame county, Br. Brief, pl. 10. cites 3 H. 6. 35. | 

4. If delendant in a corporation court pleads a foreign plea, which 
is coliateral, as in debt pon bond, if he pleads releaje made in a place 
out of the juriſdiction of the court, it need not be received without 
oath. Litt. R. 236. Mich. 4 Car. C. B. Corporation Court. 

5. But if in covenant or dibt for money, to be paid at anther place; 
be pleads payment accordingly, or the covenants performed in the place 
limited, which was out of their jurifdiction, it ought to be receive 
without oath. Agreed by all the juftices. Quod Nota. Ibid. 

6. If defendant plcad a foreign plea, which is trar/tory, the plain- 
tiff may demur to it. But if it be nat tran/itory, it muſt be upon 
cath, otherwile it will not be received. Sid. 234. Mich. 16 Car. B. 


K. Collins v. Sutton. 


4161 


Tf the ac- 
tion be 

tram ſitory, 
and defend- 
ant carries 
it into ano- 


ther county, the plea is naught, except in Yi caſes 5 but if the ain be bal, the removing it into 


another county, than where the pl intitf has laid it, it is properly a for-ign plea, which is not done 


in the principal caſe; for there the action is laid in Chethire, and the defen:'ant does not in his 
plea remove it thence. quod Curia concellit, and ſo judgment fet aſide. 12 Mud. 123. Paſch. 9 W. 
3. Chulmley v. Bloom, 


7. If it appears by the declaration, that the money was to be paid out S. p. and 
of the juriſdiction of the court, the judgment is not good; and it is ſays, that, _ 
not neceſſary to /wear the plea, if it appears on the * obligation, Gs 
that the money was to be paid out of the juriſdiction of the court, be given of 
and he pleads payment according to the condition. But if one will foreign 
not ſwear a foreign plea, where he ought to do it, the plaintiff may «Pres ie 
enter judgment on a nhl dicit, for ſuch a foreign pleay not ſworn, ,.,; tad 
is no plea upon the matter. Sti. 225. Trin. 1650. Dudeny v. % , 
Collier | | | muſt he re- 
b ceived 
without oath. 5 Mod. 335. Cholmondley. vs Brom. 


8. A prohibition was prayed to the court of the compter, to an 
action of debt there commenced ; for that the defendant had pleaded 
bef 75 4 7 mparlance, that the cauſe of action aid ariſe at a place out of their 
Jurijdittien, and offered to have tworn his plea, and they retuled to aCc- 
cept this plea; and a prohibition was granted; for inferior courts 
have not Cognizance of tranſitory things, which ariſe out of their 


Juriſdiction, as F. N. B. 45. is: but then it is not ſufficient to ſur- 
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but vid. 
Mod. 81. 
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12 Mod, 
123. S. Co 
and P. 


* Lutw. 
1023. Tur- 
ner v. Wel- 
tun, 


fered to make oath of the truth of it. 


Foreign Plea, ' 


miſe ſuch matter for a prohibition, but a plea to that effect i be 


tendered in the inferior court, and that before any imparlance taken, 


(whereby the juriſdiction would be admitted) and it muſt be 2e 
oath ; and then if refuſed, a prohibition ſhall be granted; or upon 


ſuch retuial, a bill of exceptions may be made, and error aſſigned, 


Vent. 180. Hill. 23 and 24 Car. 2. B. R. St. Aubin v. Cox. 

9. A foreign plea 75, where the action is carried out of the coun- 
ty where it is laid, and is to be ſworn, which a plea to the 
juriſdiction is not. Carth. 402. Paſch, ꝙ W. 3. B. R. Cholmly v. 
Broom. | | „ 

10. Debt was brought in B. R. an a bond made at Cheſter ; the 
defendant did not imparle, but pleaded by attorney, that he is, and at 
the time of the action brought, was an inhabitant, and notoriouſly con- 
verjant at Nantwich, within the county palatine of Cheſter, and to 
prayed judgment if the court of B. R. ought to hold plea of this 
matter. But the plaintiff taking this to be a foreign plea figned 
Judgment, becauſe it was not ſworn to. And to ſet afide this judg- 


ment, it was inſiſted, that though this is a plea to the juriſdiction, 


yet it is not a foreign plea, and therefore need not be ſworn to, 
And accordingly the judgment was ſet aſide. Vid, Carth. 402. 
Paſch. 9 W. 3. B. R. Chumlcy v. Broom. and 5 Mod. 335. 
Cholmondley v. Broom. S. C. and 12 Mod. 123. Cholme- 
ley v. Bloom. S. C. | oe 

Il. Ancient aemeſne, and all pleas of privilege, are pleas to the ju- 
riſdiction, and not foreign pleas, and therefore not to be ſworn to, but 
may be received without an oath. Arg. and judgment accordingly. 
5 Mod. 335. Cholmondley v. Broom. . | 

12. Debt was brought in London. A prohibition was moved for, 
and granted ui, upon ſuggeition that the defendant had tendered for 
plea below, that the cauſe did ariſe out of their juriſdiction, and of- 
Now it was ſhewed, that he 
tendered the plea after the court was up, whereas it ſhould be, in propria 
perſona, and in court. And though an affidavit was offered in B. R. 
of the truth of the plea, and * TuRNER's caſe, 4 Jac. 2. was cited 
out of Lutwich, where a prohibition had been pranted upon affidavit 
in B. R. without cath below, yet by three juſtices abſente Holt, the 
rule was diſcharged. For in all pleas that ouſt a court of juriſdic- 
tion, whether inferior or ſuperior, there muſt be cath, in that very 
court, of the truth of plea. G Mod. 146. Faſch. 3 Anne, B. R. 
Sparks v. Wood. | 


(B) When and how Granted. 


| . 1 N debt, if the defendant pleads foreign plea in another county in 


perſon, he ſhall not be examined, but if it be by attorney, the 

attorney ſhall be examined. But in this caſe they uſe to examine the 

party at this day without oath, Br. Examination, pl. 23. cites 20 
„ 10. | 


2. If one be ſued in an inferior court, for a matter out of the juriſ- 


diction, 


[1. 


[ 
of t/ 


. of the trees, without the aſſent of his matter, 46 E. 3. 12 b. 


Foreft. 


diction, the defendant may either have a prohibition from one of the 
common law courts, or may, if it happen in the vacation, and it hap- 
pens then, when the chancery only is open, move the court of chan- 
cery for a prohibition, but then it muſt appear pon cath made, that 
the matter are out of the juriſdiction, and that the defendant tendered 
a foreign plea, which was rejuſed. Wms's Rep. 476. Trin. 1718. 
Anon. | 

3. But if a prohibition has been granted inprovide, and without 
theſe circumſtances, the court will grant a ſuperſedeas thereto. 


Ibid. = 


4. But if it ſhall appear on the face of the declaration, that the 
matter is out of the juriſdiction of the court, then a prohibition will 
be granted without oath of having tendered a foreign plea. 
And in theſe caſes equity imitates the common law. Ibid. 

”; 
ws Aud in a late cafe, which was moved the laſt ſeal after Trinity 
term, where the court had granted a prohibition to an action in the 
courts of London, upon an atfidavit, that the matter aroſe out of the 
Juriſdiction, it appearing at another day, that the defendant had im- 
parled generally, (which admitted the juriſdiction) and ſo could not 
afterwards be allowed to plead a foreign plea, the court granted a 


ſuperſedeas to the writ of prohibition, Ibid 477. 
(C) Foreign Plea, In Criminal Caſes. 
1. 4 H. 8. 2. Where a murderer or felon, (to delay his arraign- 


ment) pleads that he was taken out of a privileged place, in a foreign 
county, and it is alledged by the king's attorney, (or ſome other in the 


King's behalf) that he was taken in the county where he ts ſa to be ar- 


raigned, they ſhall be tried by the inqueſt who are to try the murder or fe- 
lony, and before the ſame juſtice, and 8 it be found that he was taken in 
the ſame county, ſuch foreign plea ſhall do him no advantage or benefit. 


Foreſt, 


(A) Foreſt, Park, Chaſe, &c. 
II. 1 H E parker may receive beaſts into the park, to paſture for 


money. 46 E. 3. 12. b.] 
2. But the parker cannot give power to another to cut the branches 


(B) Parke, 
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(B) Parke, Chaſe. By whom it may be made. 


Nor 2 war- Dr. 
ren or 


e it is to appropriate things which are feræ naturæ & 


it he does nullius in bonis to himſelf. 11 Rep. 87. b. Monopolies, 18 H. 


it of his own 6. 2 I. ] 


Read en a | 
2 , they ſhall he ſeiſed into the King's hands. 11 Rep. 36. in the caſe of monopolies. —- 
7. b. ibid. 2 Inſt. 199. 5 


Trin. 44. [2. So none can make a chaſe without licence of the king. 11 


Eliz. 3. 


Rep. 87. b. * Monopohies, ] 


(C) Law of the Foreſt. 


I. USTICES of foreſt ſhall have determination of hart pro- 
claimed filled, and not the King's Bench; and therefore the de- 

fendant may plead to the juriſdiction. Per Fincux Ch. J. Br. Juriſ- 

diction, pl. 55. cites 21 H. 7. 30. 3 


2. The foreſt law is not the common law of the land, and we are not 


bound to take notice of it, but it ought to be pleaded. Trin. 29 Eliz. 
C. B. 2 Le. 209. Ruflel v. Broker. | 

3. The Earl of Lancaſter, who was lord of a fore/t, granted to one 
H. to make a park within the foreſt ; it was adjudged, that if the gran- 
tee incloſed it fo ſlightly that the deer of the foreſt might get in, it 
was a forfeiture of the grant, and that the lord might enter and take 
the deer. Bridgm. 27. Arg. cited in the cate of the King v. Sir 
John Byron, 


(D) What is a Foreſt, and the Antiquity, and Ex- 


tents thereof. 


1. 1 E. 3. flat. 2. cap. 1. aſcertains the kounds of foreſts, 
2. Beſides other prerogatives of the Saxon kings, they had alſo a 
franchiſe for wild beaſts of chaſe, which we commonly call foreſts, 
being a precin# of ground, neither parcel of the county, nor the dinceſs, 
nor of — kingdom, but rather appendant thereunts. Bac. of Govern- 
ment, 82. | 

| 3. Foreſts wil! appear by matter of record as by eires of juſtices of 
[ 7 ] foreſts, ſwanimztes, officers of foreſts, as regardors, agiſtors, verde- 
$19 rors, &c. but the appellation of it by the name of a foreſt, in grants, 
ices and conveyances, is not any proof that it is a foreſt in law. 12 

ep. 22. Paſch. 5 Jac. in Leiceſter Foreſt's caſe. 
4. A foreſt may well be in the hands of a ſubjef?, and ſhall be uſcd 
as a foreſt if the king gives authority by expreſs words for the admi- 
niſtration of juſtice there, and for his juſtices to come there; and it 


ſuch 


ONE can makea park without licence of the king, becauſe 
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Foreſt, 
ſuch grantee might have commiſſion in ſuch caſes to uſe and have 
othcers of a foreſt, then it ſhall continue a foreſt in the hands of a 
ſubject. Otherwiſe, without ſuch liberties, it is but a chace, being 
in the hands of a common perſon; per all the juſtices and barons. 
Cro. J. 155. in the caſe of Leiceſter foreſt. And Popham 
ſaid, that he nad ſeen ſuch liberties of a foreſt granted in that manner. 
Cro. | 155. Paſch. 5 Jac. B. R. ut ſup. 5 
5. 16 Car. I. cap. 16. § 4. enacts that, the meets and bounds of 
forejts hall extend no further than the ſame were commonly known or 
taken in the twentieth year of King Fames, and all preſentinents, ſiuce 
the jard twentieth year, and all other preſentments, perambulations and 
other acts, by which the meets or bounds of the foreſts are further ex- 
tended, jpall be void. . | 
6. There are 3 manner of foreſts; 1ſt, ancient fore/is de temps 

d'ont, &c. before charta de foreſta, called charta parva, in reſpect to 
magna charta which paſſed in the fame year. 24h% There are new 

pets made in the reigns of King Henry 2. Richard 1. King John, 
&c. A third fort of foreſts, are ſuch as were partly ancient and partly 
new; in regard the ancient bounds of the foreſts were enlarged, and 
ground taken in to the foreſt that did not anciently belong to it. 
And that is the reaſon of the ſaving in 9 H. 3. in charta de fore/ta 
aving all commons accuſtomed, though the lands of the owners were 
difafforeſted by the act; becauſe they had been afforeſted in the 
reign of King Hen. 2. or King Fohn, &c. to the prejudice of the 
owners of the land who had common there; and were not rightfully 
within the forelt, and therefore it was but reaſon that, upon the diſ- 
afforeſtation of thoſe lands, the owners thould enjoy their cuſtoms ; 
and this is the true ground of that ſaving in the act. But afterwards 


in the 12 H. 3. and 10 Ed. 1, there were other perambulations, 


whereby many fore/ts were enlarged to the prejudice of the ſubjects. 


And thereupon, afterwards, in 21 Ed. 1. there was another perambu=- 


lation made, by which the king conceived himſelf much prejudiced in 
abridging the bounds of the Breſt, and exempting the lands out of 
the foreſt, which in truth were part of it. Upon theſe grievances 
on both ſides, both to the king and ſubject, occaſioned by theſe per- 
ambulations made after g H. 3. the king and his ſubjecis concerned 
therein came to an accord and agreement; and thereupon anna 33 & 
34 Ed. I. ordinatis foreſtæ 1was made; whereby it is declared, by aſ- 
ſent of both parties, that the de- afforeſtations made upon thoſe peram- 
bulations (be they right or wrong) ſhould be quite diſcharged of the 
toreſt ; but then the owners of the ground were not to have common 
there. But ſuch, who were content to continue their lands within 
the foreſt, were to have common as they uſed formerly to 
have it. Per Hale Ch. B. Hard. 438. Hill. 18 & 19 Car. 2. 
in the Exchequer, in caſe of the King v. Inhabitants of Rodley in 
Glouceſterſhire. | 


(E) What 
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4191 Foreſt. 
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(E) What may be claimed by a ſubject in fo- —_ 
reits. mig 

ing 

| | pre: 

1. 9 H. 3. Hat. 2. cap. 4. enacts, that freeholders, who have their clof 
woods 1m foreſts, ſpall have them as at the coronation of king I. 2. I 

N — 8 2 -þ S £ of . : . : 2 ig - 
and theſe that make purpreſture, Sc. in them without licence ſhall anſwer 3 
cr 1t. oy 
7 ' * , : 
2. 9 H. 3. flat. 2. cap. 9. allows agiſiment and pawnage to the 4 
awners of Words, | | Ca 
f WS x . 7 : 

[ 1+ 33 F. I. fat. 5. enacts, that 75e, fe whom the king hath 310 
| 2 granted purlizw, (rwhereby their winds are atfaffere/ted) ſhall be quit . 
Bk were the charge of the foreſt, but then they are ts have no common there. 11 
5 4 and bewwbert ſuch as are willing to return their words into the fareſt, ſhall att, 
0 right afe e 1 > 8 3 1 3 
en and other eaſements there as they did before, og 
Fr, and that they bad common by prefeription in 4» fersf, it was not the intent of the ordinatio foreſt to 13 
toll ſuch a common; but if they were well afforeſted at firſt, and afterwartls difafforeſted unduly 
by ſome perambulation, then the common is loft, if the owner will have the land remain diſaf- have 
foreſted ; and this is the true meaning and interpretation, and intent of this act of ordinatio Palr 
foreſtæ. Hard. 433. Hill. 18 and 19 Car. 2. in the Exchequer, in caſe of the King v. Inhabitants to c 
of Rodley in Glouceſterſhire. ; | | Pop 

This act of ordinatio foreſtæ mates but a i ef . ſi Penne of the common laco, viz. ſo long as the 5.9 
owners of the lands would be out of the foreits, et non ultra. Hard. 439. in caſe of the King v. In- 8 
habit ants of Redley in Glouceſterſhire. B. E 

4. 34 E. 1. fiat. 5. cap. 6. enacts, that they, who had common of 
paſture, and were reſtramed of it by the perambulation, ſhall have their he 
common as before. {101 

5. A man may cut word in his tun ſoil in a free chaſe, without view caſe 
of the forciter, Br. Foreit, pl. 6. cites the time of E. 1, and Fitzh. 

Treſpaſs 239. 

6. One claimed before the juſtices in eyre, to be quit of pannage . 
in the king's foreſt; and alſo claimed in the fame foreſt, pannage for poſ 
the hogs of his tenants agiſted; but they would not meddle with it, riſd 
becauſe this belonged to the juſtices of the foreſt. Keilw. 150. b. in ties 
Itin. E. 3. ; : ; jo. 

A. being 7. 22 Z. 4. 7. enacts, that if any, having woods in his own ground, I 
ſeifedof without any fcreft, chaſe, or purliew, ſhall cut, or cauſe the ſame (or the 
_ „ any part thereof) to be cut by the king's licence (where ſuch foreſt, rem 
ed and fd chaſe, or purliew are his) or without licence (where they belong to others the 
B. ard bs he may keep them ſeveral, and incliſed during 7 years next after their dec 
heir, all the fe Win 00 

d rows . | | - 
mg, and to grow upon a part thereof, and excepted the ſul; and further, that he might iu year 16 Bri 
art thereof, and to hold it in ſeveralty, for the preſervation of the ſpring, aceor ding in the flatutrs of I 
ths realm; and this grant was confirmed by a private act of parliament, and that the grantee might hold il. 
it in ſeveral, without ſuit of the king's officers, with a ſaving of the right of all ſtrangers; and a cm- * 
mne put in bis Feaffs, to take his common in one parce} of that which was incloſed, againſt whom c 
the grantee brought an action of treſpaſs, and in this the only queſtion was, if the grantee of the new 
trees, which had not any intereſt in the foil might incloſe ag+nit a commoner by this ſtatute. It tali: 
was agreed by Coke Ch. J. and Foſter, that this ſtatute war rpraed ty the ſtatute of 35 H. 8. for bi : 
this is in the negulit, and therefore is a repeal of a former ſtatute, but if the laſt had been in the m 
affirmative, otherwiſe it ſhould be; and it was alſo agreed, that this was not within the ſtatute of di 
35 H. S. for that appoints of what oge the wood (hall te inc icſed, ond by 1515 recompence ie given 10 {we com- him 


aner; but here it is not àverred by pleading, of what age this wood was which was incloſed ; and 
thepciors 


J- 


Cro. J. 155. Paſch. 5 Jac. B. R. Leiceſter Foreſt's caſe. 


him; for the abbot had 20 manors, and yet there was but one hunter; 


Foreſt. 4:0 


therefore it was adjudged that the action is not meintainable againſt the commoner. 2 Brownl. 
289, 290. Chalk v. Peter. — 8 Rep. 136. b. Sir Fraucis Barringtoun's Cate S. C. Godb. 167. S. 
C. —2 Brownl. 323. per Coke Ch. J. ace. 

This ſtatute doth wt extend to any wd; in foreſt, in which in ther h.uth common, for it doth St ex- 
tend only to ſuch woods which a Commun pirjon bait in the King's fog, or common perſon's, and that it 
might be incloſed for the ſpace of tluce years after the cutting of the woud therein before the mak- 
ing of this ſtatute, and this was no wood in whict'a ſtranger had common, as it appear 5 the 
preamble of the ſaid ſtatute; and then after in the ſaid Ritute it is ſaid, ſuch woods may be in- 


cloſed, per Coke Ch. J. 2 Prownl. 327. Paich. 8 Jac. Chalk v. Peter. 


8. Preſcription may be for warrens in forcits, thaugh they were 
in the king's hands, but without a ſpecial preſeription it cannot be 
and in ſuch cafe of preſcription for warren, if it was by grant, or he 
can prove it by preſcription, a #972 ver is no caule of forfeiture thereof, 
Jenk. 


316. pl. 6. 
4 | 8 1 ' 
9. If the king grant a fSreft, the grantee ſhall have but a chace, 2 Roll. R. 
p : : 1 - * - 21 * 7 2 * 3 . ' - 1 | * 2 4 ' . 
unleſs power be granted to hold a /wanimote court, fit ice feat, court of 17 Sag 
7 * — 4 22 3 222 4 __ : LEN 0 ! % CE JP al > * 
attachment, Sc. But if this be granted a ſubject may have a torelt R. S. c. 
122 ; * FE : 4 3 » K 17 
and this has been twice adjudged; per Coke. Roll. R. 195. Paſch. 2 Bulſ. 295. 
2 ; — - 
13 Jac. B. R. the King v. Briges. S. C.—Sub 
5 b Ject cannot 
have a foreſt; but what is foreſt in the hands of the King when granted to a ſubject is a chaſe. 
Palm. 93. Bridges's cate Roll. X. 112.5. C. By jpecral words of grant, as to have foreſt, 
to conſtitute juſtices and verderors, a ſubject may have toreſt, but not by gencral words, and ſo 
Popham ſays, it was adjudged. Palm. 94. 37 E!:z. B. R. Jennings v. Rock. Roll. R. 194. 
12 Rep. 22. per Popham Ch. |. that the ſubject may have a foreſt. But this is intended, if he hath 
power to have ſwanimotes and jultices in ere, and 79 Vers af pendant to his foreſts. Palſch. 5 Jac. 
B. R. Anon, | th 


10. A ſubje may have a foreſt, but cannot have a juſtice ſeat, but [ 21 
he may have a ſwanmark court and the other courts, and a commiſ- + 
. 1 . hk elw. 15. 
ſton to execute them. Mich. 3 Car. C. B. Het. 60. Comins's g ers. 
Caſe, 4155. 
Leiceſter 
foreſt's caſe.—)enk. 316. pl. 6. 


11. An allnvance in eyre bindeth the king, the ſubject being in 
poſſeſſion, ?till removed by another judgment ; but B. R. hath no ju- 
riſdiction in foreſt cauſes ; and therefore an allowance there of liber- 
ties within the foreſt, will not put the king out of poſſeſſion. 8 Car. 
Jo. 267. Cale of the Hundred of Wargrave 

12. A purchaſor of a manor in a foreſt, liable to repair a bridge 
there, may be compelled to repair the fame, and he muſt feek his 
remedy at law for contribution trom the others, who have any part of 
the lands; and the court (of cyre) is not to let the bridge lie in 
decay, *till it be determined between the parties, whether they 
ought to contribute or no. 8 Car. Jo. 273. Caſe of Lodden 
Bridge. | 

13. A. ſeiſed of the manor of W. claimed to hunt foxes, hares and 
wild cats therein, under a charter granted by R. 1. to the abbot of 
Waltham Holy Croſs, and ſhewed the diflolution of the abbey, and a 
new grant of the ſaid manor to one N. with the words of tot, tanta, 
talia, &c. libertates, &c. quot, &c. and fo deduced the title down to 
himſelf, by ſeveral meſne conveyances. It was held by Noy, and fo 
adjudged, that the words of tat, tanta, talia, &c. are no warrant for 


but 
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2 Browaul. 
326. per 
Coke Ch. J. 
in caſe of 
halke v. 
Peter. 


Foreſt, 


but if theſe grants be allowed, hunters will be multiplied, and fo the fo- 
reſt ſpoiled; and fo this point was adjudged in the foreſt of Waltham 
againit Sir THOMAS FANSsHAw, who claimed the like privilege 


within his manor of B. which was the abbeſs of Barking's, who had 


the like charter, and Sir Thomas the like words as here. 8 Car. Jo. 
286. in Sir Edmund Sawyer's caſe. 


14. A. claimed in like manner as aforeſaid, 7 | be free from the re- 


pair of bridges, but it was not allowed; for thoſe bridges, which by 
law he ought to repair, no grant can diſcha arge; for the „ui hath 
an intereſt therein; and for thoſe bridges, which are not known by 
whom they ought to be amended, the ſtatute of 22 U. 1 hath 
made all men chargeable. Ibid. 

15. He made alſo a like claim ts be quit from carriages, & a navie 
gio & domorum regalium edificatione, &c. but they are all of the 
nature of purveyance, and were reſumed by 27 H. 8. 25. and ſo net 
revived by grant of tot, tanta & talia, &c. Ibid. 

16. So he likewiſe claimed 10 incleſe his words of IF. with as great 
ditches and hedges as he pleaſe ; but it was not allowed, becauſe this 
was but matter 1 election, which the abbot might hls, or not; and 
matters of election are not revived, as aforeſaid ; and if the abbot him. 
ſelf were living, he could not incloſe it by virtue of that licence, which 
is 400 years ſince z becauſe it cannot be known whether that power 
was not once executed, and if it was, and after thrown out again, 
it cannot be incloſed again; for then one power ſhould be exccutcd 
divers times. Ibid. 

17. A preſcription t be out of the fore/t i is not good, without ſhew- 


ing an allowance in eyre; by Noy, and fo adjudged. Ibid. 290. caſe 


of the Tenants of the Manor of Bray. 

18. So, no liberty within a foreſt, in deſtruction of the vert or game, 
is good by preſcription, without an allowance in eyre, except only in 
caſe of common; by Noy. Ibid. 291. 

19. Common of paſture for ſheep, is good only in two caſes with- 
in a foreſt, the firſt is, when an officer of the foreſt hath land belong- 
ing to his office, and claims common for ſheep belonging to that 
land; and this was allowed in one BLANCHARD's caſe, in the time 


of R. 2. and adjudged for him in eyre, and in chancery, and after in 


parliament ; and ſuch another was for Claringdon foreſt in Wiltſhire. 
The other cate is for paſture of ſheep, which a man may preſcribe 
for in his own open waſte grounds, but not in his coverts; by Noy. 
Ibid. 292. 

20. One claimed all windfalls and profits whatſoever within his 
barlywick ; but held by Noy, that it was not good; for he cannot 
have the profits of every man's land within that bailywick. 8 Car. 
Jo. 294. Sir Charles Howard's caſe. | 

21. So the claim of office of keeper, or bailiff g ſeveral walks, una 
cum vadiis & feodis, &c. is not good, by Mr. = becauſe 10 = 
certain is claimed; and theſe words una cum vadiis & feodis, &c. 


debit. & conſuet. & tot, tanta, &c. quot, quanta, &c. aliquis, &c. 


will not help it without an averment what they were. Ibid. 
22. So a claim of as much firewood as he ſhould think fit ta be burned. 


in New Ladge is void, by Noy ; becaulc otherwiſe he might take as : 
muc 
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much wood as he thought fit, and ſell it when done. But if the 
claim had been of as much as he ſhould burn in New Lodge, it had 
been good. Ibid. | 
23. The mbhabitants of Haley claimed common of paſiure in the 
foreſt ; it is not good, by Noy; for inhabitants cannot claim any 
profit apprendre, as GATEWARD's caſe, Co. 6. but an eaſement 
they may, as a way to church. Ibid. 297. . 
24. A claim for common for cattle, without ſayins levant and couchant 
upon land in certain, is not allowable. Ibid. 298. 
25. In ejecdtment, a ſpecial verdict was found, upon which the 
queſtion was, whether or no a preſcriptiin fan common or paſture for 
all cattle and fwine, in a foreſt at all times of the year, were a good 
preſcription, or not. It was argued pro quer. that the preſcription 
was naught, which was agreed by the court, and the counſel of the 
other ſide; but for not finding expreſsly that it was a foreſt, judgment 
was given pro defendente. Hard. 87. Mich. 1656. in the Exchequer. 
Woolridge v. Dovey. 
26. In replevin of a heifer, the defendant avowed damage feaſant ; 
the plaintiff, in bar, preſcribed for common omni anno omni tempore anni; 
iſſue upon the preſcription, and verdict found the iſſue for the plain- 
tiff; but further found, that the land, and place where, is infra re- 
gardum foreſtæ de Whittlewod in com? Northamton; upon which 
judgment was given for the plaintiff that the preſcription is good, 
notwithſtanding that the place where is a foreſt, and that in 
the preſcription fence- month is not excepted, according to IRI 
and TuRNER's caſe. 3 Lev. 127. Trin. 35 Car. 2. C. B. Bra- 
brooke v. Carter. | h 
27. A man may preſcribe fir common for ſheep in a foreſt, but not W.] 
for goats. See Lutw. 81 Grammer v. Watſon and ſuch pre- 
ſcription may be for common for ſheep in the fence month. Lutw. 81. , the 
Paſch. 1 Jac. 2. C. B. Adjudged 3 Lev. 98. Paſch. 35 Car. 2, owner of | 
C. B. Trigg v. Turner. 2 Show. 9. S. C. e eee 
may have common for his />:ep and warren for conies by grant -or preſcription. But he cannot /urcoarge 
witch more than has been uſed time out of mind, unleſs, &c. nor mate u hl in other places than 
bath been uſed time cut of mind, unleſs he has warren 6y grart, and then he may uſe it according to hs 
grant. But he cannot ered? anew warn without charter. 12 Rep. 22. and he that has ſuch a warren 
may lawfully uiid upon his inheritance, within his warren, a convenient lodge for pretervation ot 
his game. 12 Rep. 22. Paſch. 5 Jac. B. R. per all the juſtices and barons in Leiceſter foreſt e 
caſe. 4 Inſt. 298. Cro. J. 155. | 
Common for ſheep cannot be in a foreſt, per Dodderidge J. to which Coke Ch. J. agreed, unlets 
it be by preſcription. 3 Bulſ. 213. Trin. 14 fac. in Webb's cale And Coke ſaid that cluarta de 
foreſta is but in affirmance of the common law. ibid.— Roll. R. 411. S. C. 
28. If there be park or foreſt where the lord has the game, another 
man may preſcribe to have the herbage; for the lord has conſiderable 
profits of the ground by his deer, which is ſo conſiderable, that if the 
franchiſe comes to be determined, it has been held, that ſuch a preſcrip- 
tion for herbage being but ſurpluſage after the feeding of the deer, 
and ſubordinate to it, ſhall rather be 4%, than carry the whole protit 
of the feeding and exclude the owner. And it has been the caſe of 
many parkes, that have been diſparked by the king, after the herbage 
granted away, per Sir Francis North, Arg. Vent. 391. in caſe of 
Potter v. North. | | 
(F) What 


-” 
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(F) What may be done by a ſubject therein. 


2 Inft. 409. Te Y 9 H. 3. flat. 2. cap. 11. a nobleman paſſing by the foreſt, 
ſays, that is ailowed to kill a deer or two, by view of, or a horn, being 


atter the blown for the foreſter. 
blowing the ; 


horn, it ſhould be ri ju; cui aut arcu ſuo proprio. 


2. 9 H. 3. flat. 2. cap. 12. enacts, that every freeman ſhall mat: 


in his own wood, land, or water, within the foreſt, mills, ſprings, pools, - 


marſhes, dikes or arable ground, withont the cover, fo as nit ts annoy his 
neighbour. | 
3. 9 H. 3. flat. 2. cap. 13. allows ayries for hawks, &c. 
4. 1 E. 3. at. 2. cap. 2. enacts, that every man, that hath word 
| within the foreſt, may take honſelote and h:ybote in his woad. 
The owner F. Building @ new houſe in the ſeveral foil or waſte of any man in a 
of land in foreſt is a purpreſture, and an annoyance to the foreſt and game, and 


the toreit gab n <> 
cannot finable or arrentable tar the tolerating or permitting it to ſtand, at the 


build a diſcretion of the juſtice in eyre, or he may demoliſh it at pleaſure, D. 
em £240. Trin. 7 Eliz. pl. 45. 


ence of the King or the juſtice in eyre. Jenk. 230. pl. 100. 


6. Erefim of a beacon upon a man's own land in a foreſt, is a 
purpreſture. D. 240. b. Marg. 45. cites Atkins's reading upon the 
ttatute of foreit, Auguſt 1632, in Lincoln's Inn. 

So, where a man deviſed a ſum of money for erecting of a 
cauſey in Waltham foreſt, and the fame was done accordingly ; he was 
fined for purpreſture. D. 240. b. Marg. ut ſup. 

8. A man cannot cut down word in his own land in a foreſt, with- 


out view of the foreſter. Co. Litt. 115. a. (o) cites ſtatute 34. E. 1. 
But he ſays, that, inaſmuch as this act is 77 affirmance of the common 


law, a man may preſcribe to cut down his woods there without ſuch 
view, and ſays that it was ſo adjudged, 16 Eliz. in the Exchequer, 
as Popham Ch. J. reported to him. | 
8. P 12. 9. In ſuch foreſts or chaſes being in the hands of a common perſon, 
Rep. 22- thoſe, that are owners of words, may cut them down at their pleaſure 
And it they ithout licence or view of the foreſters ; but yet fo, as to leave fuf- 


. ficient vert for the deer there. Cro. J. 155. Paſch. 5 Jac. B. R. 


ha fon Leiceſter Foreſt's caſe So though it be in the hands of the 
2125 6 Ys — — - 
free King, Ibid Jenk. 316. pl. 6. | 
helders there, though the chaſes are in the hands of the ing, may cut the wood and timber growing 
on their lands, without view or licence. But if the owner leaves not fuſhcicat covert to maintain 


the King's game, he ſhall be puniſhed at the ſuit of the King. P. 5 Jac. ; 


Jerk. 316. 10. Parks laid open to forefts for 40 years, may yet be incloſed 

* again, and they may kill deer that come therein. Cro. J. 156. Paſch. 
S5 Jac. B. R. Leiceſter Foreſt's cafe. 5 

Jenk. 316. II. Incleſures cannot be in foreſts or chaſes, unleſs with [ow hedges, 

Pl. 6. which may not diſturb the game; and though incloſures have been 

continued for 40 z-ars together, if they were no ancienter, thay may 
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well be deſtroyed and laid open. Cro. J. 156. Paſch. 5. Jac. B. R. 
Leiceſter Foreſt's caſe. | | 

12. If the king grants away part of his demeſne lands, cum omnibus 
boſeis there growing, tor a valuable conſideration; the king's interit 
was not to diſaforeſt this, but only to paſs the intereſt in the timber, 
as well as the ſoil ; but the timber cannot be felled by virtue of this 
grant: And if the patentee will fell any of it, he mult take the ſame 
way as others do in like caſes. Jo. 208. 8 Car. in Itin. Windſor, 
Whitlock's caſe. | | | | 


(G) Grant of a Foreſt to a Subject. Good. And 


how conſidered, 


I. T: HE king grants the foreſt of W. and S. in the county of 8. 

to A. for bo years; A. covenants with the king to maintain 
100 deer there, during the ſaid term, and at the end thereof, to leave 
the foreſt fo flocked to the king; the ting grants the fee of the foreſt 
to B——B. during the term cannot kill, nor give à warrant for any 
deer there; by all _—__ of England. For the foreſt was 
granted for 60 years, and the game paſſed by the grant of the foreſt, 
and the ſaid covenant does not controul the grant. And if B. might 
have ſuch liberty, he might diſable A. from performing his ſaid cove- 


- nant, Jenk. 218. pl. 63. 


2. The honour of Pickering has a foreſt appendant to it. A 
patent granted by the king, of the honovr cum pertinentiis, paſſes the 
foreſt; and the grant of the foreſt paſſes the game. Jenk. 218, 
pl. 63. | - 

% 2 common perſon may have foreſt by ſpecial words of grant. 
As to have foreſt, and to conſtitute juſtices and verderors; but not 
by general grant of foreſts, per Popham J. and he ſaid it had 
— ſo adjudged. Palm. 94. 37 Eliz. B. R. in cafe of Jennings v. 

ock. | | | 


FB} Ot the Officers of the Foreſt. 


1. 9 H. 3. flat. 2. cap. 5. enacts, that rangers of the foreſts all 
1 . their effices, as uſed at the coronation of H. 2. and not other- 
wiſe, | | | 
F x 9 H. 3. flat. 2. cap. 7. prohibits extortion by officers of the 
oreſl, - | 

3. 34 E. 1. flat. 5. cap. 2. enacts, that on the death or abſence of 
any foreſter, &c. another Rat be put in his plate. | 

4. 34 E. 1 /tat. 5. cap. 3. enacts, that ns forefter, &c. ſhall be put 
upon any Ye jury or inqueſt, taken out of the foreſt. 

5. 34 E. 1 


ſurcharge the foreſt, they ſhall be impriſoned. . 
b. 25 E. 3. ſtat. 5. cap. 7, enadts, that no forgſter, &c. ſhall gather 
Vol. XIII. El . widtuals 


« flat. 5. cap. 4. enacts, that if efficers of the fereft | 
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victuals or other thing by colour of his office, but that which is due of 
old right, | 

7. 32 H. 2. 35. mpnuers juflices of the king's foreſts, by writing 
under the feal of their office, to make deputies. | 

8. If one of the officers of the foreſt put one ſeal 10 the rolls by aſſent 

of all the verderors, regardors, &c. it is gad. 8 Car. Jo. 268. Ld, 
Lovelace's caſe, | 

9. If fficers of the foreſt break their ti uſt, it is a forferture of their 
places. per Noy. 8 Car. Jo. 272. in Ld. Lovelace's caſe. 


10. Office of ag:iflors, is only to preſent treſpaſſes done by cattle ; and 


any other preſentment by them, not belonging to their office, 1s 
void; and % it is Bran” efficers, &c. per Noy. Ibid. 280 
11, If a man claim the office of Keeper, &c. and nos fee for the 


execution thereof; this is but a burthen, and therefore he is removes 


able at pleaſure : by Noy. Ibid. 292. 
12. By acceptance of the office 7 verderor, all other offices, as keeper 
k of the game, and riding foreſter, 
are determined, becauſe ſubordinate thereto ; and the objection, that a 
verderor was by election, which might be againſt a man's will, and 


therefore ſhould not determine other offices by letters patents, was 


diſallowed, becauſe of the acceptance of what he might have waved, 
8 Car. 1. Jo. 295. in Sir Cha. Howard's caſe. | 

13. Though men may cut their woods for neceſſary boots, by 
view of foreſters or verderors, yet at the next court of attachment, 
the officers ought to preſent what was felled, and that it was by view, 
ſo as it may appear on record. Per Noy. Ibid 295. 


(H. 2) How far the Beaſts are priviledged when 
* out of the Foreſt, Park, or Chaſe. 


= 1 F a man has land adizining to a chaſe, and ſavages enter into 
Orig. (Le- 


his land, he may chaſe then out with ſmall dogs, but not with 
* greyhounds. Br. Foreſt, pl. 1. cites 43 E. 3. 8. | 

2. Aud by ſome, if the dogs follow them into the chaſe, and the owne 
recall them, and yet they kill the ſavages, treſpaſs does not lic. 
Quzre. Br, Foreſt, pl. 1. cites 43 E. 3. $. 

3. Foreſter alledged cuſtom, that when the ſavages went out of 
the foreſt, that he might enter into the ¶ land] of another and rechaſe 
them; but per Newton, it is not a lawful cuſtom ; for they are feræ 
naturæ, and when they are out of the foreſt, none has property in 


them. Br. Cuſtoms, pl. 64. cites 7 H. 6. 36. 


( I) Diſafforeſted, and the Effects thereof. 


1. 9 H. 3. flat. 2. cap. 1. enacts, that all foreſts, taken out of the 
fubjecti's lands, ſhall be diſafforeſted, ſaving common of herbage, and 
ether things within the foreſt, to ſuch as were accuſtomed to enjoy * 
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4 33 Ed. 1. ftat. 5. they, whoſe woods are diſafforeſted, ſhall not Exception 


have common within the foreſt. 


was takeny 
that this 


was not a ſtatute, but an ordinance only , but all the juſtices over-ruled it. For Popham ſaid that he 
was a counſel in a like caſe, 9 Eliz. between Sir C4r15T. Har rox and Sir J. ST. LEO ER inthe 
exchequer, which continued till 19 Eliz. and by good advice adjudged a ſtatute. Palm. 93» Jens 


nings v. Rocke. | 


They, which will return their woods ints the foreſt, ſhall have common 
as they had before. | | | 

3. If one has commzn in a forgſt, and by letters patents of the king, 
this land is diſafforeſted, yet he ſhall have common, per Popham 
Ch. J. quod fuit conceſſum by all the juſtices, Palm. 94. 37 Eliz. 
B. R. Jennings v. Rock. | 

4. 16 Car. 1. cap. 16. § 8. enacts, that all grounds de-affore/ted 
fnce the twentieth year of king Fames ſhall be left out of the meets and 
brunds of the foreſt, which are to be enquired of, and ſhall be de- 


| affereſted. 


9. Provided that the owners and occupiers of tenements left out 
of the bounds of the foreſts to be returned and certified by virtue of com- 
miſſions granted to enquire of the meets and bounds and foreſts, may enjoy 


| ſuch common and other profits within the foreſts as anciently. 


5. Upon a bill in equity concerning common, claimed by the 


inhabitants in the foreſt of Sherwood in certain lands there lately 
encloſed by the king and his patentees, it being a common by pre- 
ſcription, and the lands of the inhabitants there, being now diſaffo- 
reſted, whether this common be deſtroyed by the de-afforeſta- 
tion upon the ſtatutes of charta de foreſta, ordinatio foreſtæ, & 34 
Ed. 1. was the queſtion ? And by the opinion of baron Raynesford, 
and Turner, the common is gone by the expreſs words of the ſtatute 
of ordinatio foreſtæ, and of 34 Ed. 1. and in an iter, 8 Ed. 3. a 
judgment was cited in point in a like caſe, in this very foreſt, of a 
common by preſcription, But the Ch. Baron doubted: for if the 
lands were not duly afforeſted at firſt, and that they had common by 
preſcription in the foreſt it was not the intent of the ordinatio foreſtæ 
to toll ſuch a common. But if they were well afforeſted at firſt, 


and afterwards diſafforeſted unduly by ſome perambulation, then 


the common is loſt, if the owner will have the land remain diſaf- 
foreſted ; and this 1s the true meaning, and interpretation, and in- 
tent of this act of ordinatio foreſtæ, and this being matter of fact; 


aud it not appearing of what nature theſe lands are, that are now 


diſafforeſted, nor whether there be a common by preſcription in 
the caſe; this caſe is not yet ripe for a decree, which muſt be 
made one way or other, as the matter of fact ſhall guide them; 
and this was the firſt ground of his doubt. 2d. This act of or- 
dinatio foreſtæ makes but a temporary 2 of the common law, 
VIZ, fo long as the owners of the lands would be out of the 
foreſt, & non ultra: ſo that there cannot be, in ſuch a caſe, an 
abſolute decree, or a perpetual injunction. His 3d reaſon was, 
becauſe now by the ſtatute 17 Car. I. 16. the lands cannot be affo- 


[ 426] 


reſted again; and therefore it would be hard to take away common, 
where it is due of right, For theſe reaſons he would not deliver 


any poſitive opinion in the caſe, which he ſaid was a caſe of great 
| L12 importance; 


426 Foreft. 


importance; and deſerved another kind of argument than upon an 
ordinary demurrer in law; which, yet, the court never reſuſeth to 
hear upon the leaſt difficulty, (though the conſequence be many 
times of ſmall concernment,) that this cauſe deſerved more con- 
fideration than to be determined upon a ſudden opinion upon the 
hearing. But becauſe the Chancellor of the Exchequer, and the 
other barons were againſt him, the decree paſſed pro rege. Hard, 


437» 438, 439. Hill. 18 & 19 Car. 2. in Scacc. the King v. In- 


habitants of Rodly in Glouceſterſhire. | 

6. A manor may be within the metes and bounds of a foreſt, and yet 
not within the regards. As if the manor were diſaffore/ted by charta 
foreitz, becauſe it was a ſubject's manor, and not the king's ; yet it 
remains within the metes and bounds of the ſaid foreſt, but not within 
the regards; for now by the diſafforeſting, it is made purlieu, and 
not ſubject to the regards and laws of the foreſt, as to the owner 
of the manor. See Charta Foreſta 1. and yet, notwithſtanding this 
ſtatute, if the ing had granted this manor to be free of the regard, 
it is ſtill within the metes and bounds of the ſaid foreſt, Arg, 
Bridgm. 25. in caſe of the King v. Biron, 


(x. .) (K) Offences in Foreſts, other than killing and 
; hunting Deer. How puniſhed. 


I. A was amerced at a juſtice- ſcat in the foreſt for putting in i; 
* fheeep to depaſture there, and being queſtioned for it, he 
juſtified ; for which contempt he was fined 20 marks, and for ref 
ſing to pay it, he was committed to priſon, and being brought up by 
hab. corp. the court refuſed to bail him, and thought he ought to be 
* puniſhed for the juſtifying. 3 Bull. 213. Trin. 14 Jac. Webb's 
caſe. | | 
2. If a man be preſented for any offence in a foreſt, as waſte, &c, 
and puts in claim to be quit of waſte, &c. he ſhall be fined for the 
preſent ; and when the claim is allowed, that diſchargeth the firs. 3 
Car. Jo. 267. caſe of the hundred of Wargrave. 

3. A man may fell by the view of the foreſters or verderors jr 
firewood and other neceſlary boots, but not any thing t ſell but by 
writ of ad quod damnum, per Noy. 8 Car. Jo. 268. Whitlock's 

"I 

4. If a man make an aſſart, either by his Hulbing up word and 
plowing it, or plowing up meadiny or paſture, the party ſhall be fined, 
and the value of the corn ſown ſhall be anſwered to the king. 8 Car. 
Jo. 269. Whitlock's caſe. - | 

5. It was very ſtrongly held (contrary to Ld Coke's opinion in 

427 I-43 __ | | 
: Litt. 115. a. b.) that no preſcription can be to fell and ſell wood without 


—＋＋¹⁷f view of the foreſters, except with the help of an allowance; per Ld. 


Loy, that a Richardſon and Noy. 8 Car. Jo. 270 & 271. Ld Lovelace“ 


preſcrip- caſe. | 

tion to fell _ : : | : 

wood, per viſum is not good, but it muſt be per viſum & allcationem ; for if it be per viſum only, 
then if the foreſter,being required, refuſe to come, it may be cut without view ; for which he 


cited a caſe in the dutchy, of one LI CAST IR. But in Sir Thomas PALMA s caſe, 5 Rep: * 
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it is held, there is no diverſity between per viſum, and per viſum & allocationem ; for in both 
caſes, upon requeſt made, and refalal, the party may take word without viiw or deli ver 75 8 Car. Jo. 275 
276. caſe of the inhabitants of Egham. A caſe was alſo cited by Noy as refolved 6 Jac, that 
i» cheſe one may preſcribe to fell, &c. becauſe not within the flatur? of charta de foreſtz ; from 
whence he ſtrongly inferred, that it could not be preſcribed for in a foreſt. Ibid. 

It was agreed by Noy, that a preſcription to cut down wood ina a chaſe without view, is good. 


Jo. 389. in caſe of the tenants of the manor of Bray. 


6. One B. was fined 4/. for making a ferry where there was 
none before; for by this means the foreſt may be abuſed by ſtealing 
deer, and carrying them over the water. 8 Car, Jo. 274. Bla- 
grave's Caſe. | | | 
7. One was indicted for threatning words to hinder à complaint Thid. Sir 
to be made againſt him for cutting wood, and hned 100 J. and com- _ 8 
mitted till he found ſureties for his good behaviour, 8 Car. Jo. 274. 5.p, © 
Street's caſe, 
8. Divers were fined for concealing the killing deer, Ibid 275. 
9. One was fined 50s. for carrying a gun with intent to kill deer. 
Ibid, | 
10. It was ſaid by Mr. Noy, that in H. the 2d's time, the inba- 
b;tants in the foreſt were fined 100 marks for burning heath. 8 Car. 
Jo. 276. in caſe of the inhabitants of Egham. 
11, It was preſented that one had erected a brick wall, and thereby 
firaitned the highway. Mr. Noy ſaid it could not be arrented without 
an inquiry, per miniſtros foreſtæ, ſi fit competens paſlagium. 8 Car. 
Jo. 277. Brown's caſe. | 
12. The foreſters may not take any thing for their view, per Noy. 
$ Car. 1. Jo. 277. in Brown's caſe, | | 
13. If the four men and reeve of any town make default upon the 
firſt fitting of the juſlice ſeat, the whole vill ſhall be amerced; but 
after appearance, they only who make default. Per Noy. Ibid. 
279. = | 
14. One, for drawing the preſentments of the agiſtors, whereby 
he made them preſent what did not belong to their charge, was fined 
10/, Ibid 280, | 
15. If there be a warrant to cut ww, yet they muſt cut fair, and 
n _ the remainder may not thereby come to deſtruction, per Noy. 
id, 280, | | 
16. Thoſe who claim common of paſture in the foreſt, if they uſe 
ſaff-herding, i. e. to have one fellow their cattle, &c, their com- 
80 may be ſeiſed till they pay a fine for the abuſe. per Noy. Ibid, 
282. a | 
17. Upon a diſallowance of a claim of fee-trees, the ſpoils are to be 
anſwered to the king; and the horſes and carts which carried them 
away, are to be enquired of; for they are all forfeited; by Ld, Ri- 
chardſon. Jo. 282. In Reſton's caſe. | | 
18, For erecting a windmill on his own ground within the foreſt a 
man was fined 5 J. becauſe it frighted the deer, and drew company 
8 diſquiet of the game. 8 Car. Jo. 293. Sir Sampſon Darrel's 
caſe, | 
19. Where treſpaſſers in a foreſt, chaſe, park, warren or incloſed S. P. O. 13, 
ground, wherein deer are kept, will not render themſelves to the Ny 
keepers upon an hue and cry to my to the king's peace; _ 3a6-pl 3 
| * 


—2— — Wide. aches —— 


—— — 


Foreſt. 
fy or defend themſelves, in ſuch caſes, they may be lawfully Hain. 
awk. Pl. C. cap. 28. ſ. 15. cites as in the marg. 
20. As to impriſanments for offences in the foreſt, which are nj 
within the benefit of a * replevin, they muſt be for offences in fo- 


Toft. 314. reſts ſtrictly ſuch, and not in + parks or chaſes, but it is not ma- 
$o. b.—F, terial whether the foreſt be the king's, f or a ſubject's. 2 Hawk, 


— . Pl. C. Abr. cap. 15. ſ. 20. the book at large, ſ. 38. cites as in the 
124. 2. . 


— ! Inſt- 2. a. 233. a. 


[428] 27. Perſons indicted or taken 101th the manner, being impriſoncd, 
4 Inſt. 290, have their election, either to purſue the remedy given by the ſtatute 
—Regiſter 1 E. 3. ſtat. 1. cap. 8, or to be bailed by the judges of Weſt— 
85. b—F. minſter Hall on a habeas corpus. But if a perſon de impriſoned 
(A)(B), for an offence relating to the foreſt without having been indicted for 
(C; it, or taken with the manner, he may have an action of falſe in. 
E. 3. 37. priſanment, &c. 2 Hawk. Pl. C. Abr. cap. 15. ſ. 22. the book at 
* large. ſ. 39. cites as in the marg. 


See (K.) 


(K. 2) Offences in hunting and in killing Deer. 
| Puniſhed how ; and Pleadings. 


D. 238. Ld. 1. The court of B. R. were of opinion, that upon a conviction 
8 v. of hunting on the ſtat. VJ. 1. 20. The = and impriſonment is fir 
. ting and not the party; and the defendant ſhall not be diſcharged 
out of priſon, but by the king's warrant directed to the ſame juſ- 
tices. Trin. 13 H. 7. Keilw. 39. pl. 5. | 
2. Indictment of filling of a hart proclaimed, found before juſtices if 
peace; there it is ſaid, that the place ought to be ſhewn where it 10a: 
proclaimed, and where it was killed ; for if it was killed out of the fo- 
reſt, it is lawful for every one to kill him, quod non negatur. And 
per Fineux Ch. J. he may plead this matter to the juriſdiction of 
the court; for the ju/tices of the foręſt ought to determine it. Br. 
Indictments, pl. 8. cites 21 H. 7. 31. | : 
3. A man having a chace within a foreſt, is yet finable for hunt- 
ing or killing any bea/? of the foreſt; jo if one have a chace adjoiu- 
ing to the foreſt, and dentes the keepers of the foreſt to fetch back an 
flag, &c. he is finable. 8 Car. Jo. 278. the caſe of the manor of 
Windleſham, „ 
Carth. 77. 4. Several were committed on the warrant of the chief juſtice 
$.C.itis in eyre of the foreſt, directed to a meſſenger ; and on their removal 
—_— by hab. corp. cum cauſa into B. R. it was argued, that by charta dt 
ferefla & 1 E. 3. c. 8.& 7 K. 2. c. 4. none ſhall be impriſoned before 


warrant 
being di- preſentment at the ſwanimote, and the C. J. in eyre is within theſ Aa- 
rect to a tutes, and ſo reſtrained, and the Regiſter de B. 80. and F. N. B. 67. 


* 82 was cited to the ſame purpoſe. Holt Ch. J. ſaid the ſtatutes 
officer of do not by expreſs words exclude the Ch. J. in eyre from commit- 


— ting, till preſentment made ; * he is within the general words 
tnat name of tnem; and by Eyres J. the . 


J. in eyre cannot commit, but only 


Was tlis | | where 


ing it 
tak li 


ly Hain. where the party is taten in the manner, viz. with bloody hands, or eſpecial 
with veniſon in the foreſt, or in the act of cutting down trees, &c. reaſon the 
are 4 But timber found in a yard, which was cut in the foreſt, is not in 3 
s in fo. the manner; to which Dolben J. and the reſt agreed. Pember- held illegal, 
not ma- ton Serjeant ſaid, although one be taken in the manner, yet the C. Am» * 
Hauk. J. in eyre cannot commit; for he can ground is warrant on no— eee by 
S in the thing but a preſentment; but Holt thought he might, on oath three of the 
made that the party was taken in the manner. Per tot. Cur. the eo 
warrant was illegal, and the priſoners diſcharged. Mich. x W. & EE 
| M. B. R. Comb. 159. Lord Lovelace's caſe. when a 
riſoned, taken in the very fact, or 7 lo 1 'ith his b her Is 4.8 oh . 5 
ſtatute : by . na 33 pan 8 5 = e OP bis does, or hands 
bloody; but that finding timber of the foreſt in a man's poſſeſſion, viz. in his yard, was not a tak- 
Weſt- ing in the manner within the ſtarme, though of this the Ch. J. doubted ; but all agreed, that the 
priſoned taklug upon a treſh purſuit, was a taking in the manner. 
ed for 
ſe in. | | 
ene (L) Pleadings and Proceedings. [ 429] 


| 1. 9 H. 3. flat. 2. cap. 2. enacts that men that dwell out of the 
| fore/t, ſhall not come before juſtices of the foreſi by common ſummons, un- 
Deer. 5 they be impleaded there, or. be ſureties for others that are attached 


for the foreſt. | 
i . 3. flat. 2. cap. 8. directs when ſwainmetes all be kept, 


E725 and who ſhall repair to them. | 
+ is fir , 3 9 H. 3. flat. 2. cap. 16. direcits how pleas of the foreſt ſhall be | 
idle. 7 
_ 4. 34 E. 1. flat. 5. cap. 1. direfts haw offences done in foreſts ſhall 
be preſented, 1 | 
ices of 5. 34 E. 1. flat. 5. cap. 6. The juſtice of the foreft or his lieute- 
„ n nant, in the preſence or by aſſent of the treaſurer, ſhall take fmes and 
he . amercements of thoſe indicted jar treſpaſſes in foreſts, and ſhall not tarry | 
And Ver the eyre. 5 | | | 
on of 6. 7 R. 2, 3. enacts that a jury, for the trial of a treſpaſs within | 
Br, a foreſt, ſhall give their verdict where they recerved their charge. | 
— 7. 7 R. 2. 4. enacts that none ſhall be taken or impriſoned by any | 
' WY Acer of the foreſt, without indiciment, cr being taten with the main- | 
3 our, or treſpaſſing in the foreſt. | 
* 8. Td f a ule . the defendant 2 that the pace | 
re where, &c. lies adjoining to the foreſt of . of which he is foręſter of | 
fee; and he and his anceſtors time out of mind, have _ in the | 
Nice fame place where to chaſe the ſavages of the foreſt with his dogs, and ta 
wal re-chace them to the foreſt; and that 4 deer came out of the foreſt | 
ta dt there, wherefore he re-chaced them, &c. to the foreſt, &c. and a 
72 good preſcription, per Mordant, Frowicke, Vaviſor & Brian; for | 
Aa- it may have a lawtul commencement. Br. Preſcription, pl. 107. | 
f 67. Cites I3 H. 7. 16. 
utes 9. Indiciment for killing of a hart proclaimed, found before the S. C. cited 
mit- Juſtices of the peace, the indictment was challenged, becauſe it was , 55 
kt nit ſhewn in the indictment, in what place the proclaiming was made, caſe of the 
only vor in what place the hart was killed; for if it was killed out of the hundred of 
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429 Foreſt, 

bounds of the foreſt, it was lawful for him to kill it. Per Fineux 
J. he may plead to the juriſdiction of the court, becauſe the juſtices 
of the foreſt ought to determine this matter, &c. Br. Foreſt, pl. . 

Cites 21 H. 7. 30. | 
10. In ejectment a ſpecial verdict was found, upon which the queſ- 
tion was, whether or no a preſcription for common of paſture for all 
cattle and ſwine in a foreſt at all times of the year, were a good pre- 
ſcription, or not? it was objected, that it does not appear that it 
is a foreſt; for it does appear to have been difafforeſted ; and a few 
words in a ſpecial verdict found afterwards, ſhall not by inference 
and conſtruction make it a foreſt again. And it mult have been a 
foreſt temps d' ont, &c. or the preſcription cannot come here in 
queſtion. It was argued pro quer', that the preſcription was 
naught, which was agreed to by the court and the counſel of the 
other fide; but for nt finding expreſsly that it was a foreſt ; judg- 


ment was given pro defendente. Hard. 87. Mich. 1656, in the 


exchequer. Woolridge v. N b | | | 

11. The proceſs in eyre is de hora in horam ; and the party may 
plead preſently : and the preſentment of all the officers is ſufficient 
evidence, 8 Car. Jo. 268. Whitlock's caſe. 


An wndr- 12. Warrant from the king to fell for repairs, was held to be not 


09 bag legal; for the decay ought fir/t to have been viewed, and an eſtimate 


ment , thereof made, and then thereupon the warrant to have gone. 8 
exiting u- Car. Jo. 269. Sir Cha. Howard's cafe. 


l 
browſe 25 „id he did it by the tirg's command to buy bay for the deer in hard times, but he was 
fined 107. for not having it firſt viewed. Ibid. 279. Rapley's caſe.—S. P. where although the 


verderors affirmed that it was employed in repairs, ye: the. paity was fined 5 *. for the undue way 


of taking. Ihid. Clifton's caſe. 


[ 430 ] 13. One being preſented for felling trees in 3 acres of his woods 


ſhewed the general pardon z; Mr. Noy, on reading it, ſaid that rre/- 
paſſes were there pardoned, but not va/ta, and therefore he was fined 
40 5. Jo. 279. Sir W. Tichborn's caſe. 


14. Per Cur. Certiorari may be granted out of this court ts the 


Juſtices in eyre; but they would not grant it in this cafe, which was 
to remove a record before them, concerning Pickering foreſt, fr 
culting wood there, becauſe the matter is only a Fire Aro of a 
thing, and enquirable and puniſhable by the regarderors there; for by 
their law, whoſoever is owner there, cannot cut his wood without 
leave of the king, And to the intent that ſuch offences againſt fo- 
reſt law ſhould not go unpuniſhed, they reſolved that they would nt 

grant a certiorari upon preſentment till conviction there; but they 
further declared for law, that no preſentment nor conviction upon it 
before juſtices in eyre, concerning matters of the foreſt, ſhall conclude 
the right of the party ; but that he may, notwithſtanding this, have 
his action at common law for the treſpaſs, or for the recovery of his 
right. Sid. 296. Trin. 18 Car. 2. B. R. Duke of Norfolk v. 
Duke of Newcaſtle. 


Fotellallers, 


con 


85 : 


Foreſtallers, ct. 


(A) What was a Foreſtalling, Puniſhable at Com- 


mon Law. 


1. A Lombard was indicted for attempting by words, to enhance the 


prices of commodities ; and it was objected, that this did not 


ſound in foreſtalment, ſed non allocatur. 43 Aff. 38. 
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Fitzh. AM, 


354+ S. C. 
Br. Indict- 
ment, pl. 


40. S. C. omits the words (non allocatur. Lord Coke cites 8. C. and ſays, that hereby it ap- 
pears, that an attempt by words, to enhance the price of merchandizes, was puniſhable by law, 


and did ſound in foreſtalment. 3 Inſt. 196. 


2. All endeavours whatſoever to enhance the common price of any 
merchandize, and all kinds of practices which have apparent tendency 
thereto, whether by ſpreading * falſe rumours, or by + buying things 
in a market before the accuſtomed hour, or by buying and felling again 
the ſame thing in the ſame market, or by any other ſuch like de- 
vices, are highly criminal at common law, and all ſuch offences an- 
ciently came under the general notion of foreſtalling, which included 


all kinds of offences of this nature. 1 Hawk. Pl. C. 234. cap. 80. 


{. 1, cites as in the marg. 

3. But any merchant may lawfully bring vifuals, or any other 
merchandize, into the realm in groſs, and ſell them in groſs ; but no 
one can lawfully buy within the realm, any merchandize in groſs, 
and ſell it in groſs again. 1 Hawk, Pl. C. Abr. 269. cap. 80. ſ. 1. 
Cites. as in the marg. : 

4. Alſo it is an offence at common law, for a man t ingreſs a 
whole commodity, with an intent to ſell it again at an ra as 
price, whether he ſell any part of it or not; and even the buying 
corn in the ſheaf,, is an oftence at common law. 1 Hawk. Pl. C. 4. 


cites 3 Init. 197. H. P. C. 152. 


| (B) What is Foreſtalling ; And who a Foreſtaller, 


&c. by Statute. 


1. 5 & Ed. EN ACTz, that 2 perſon hall buy, or vos to 


be bought, any merchandize, * vittual, or other thing, 


6. 14. / 1. 


coming by land or water towards any market or fair, to be fold in 
the ſame; or coming towards any city or port from beyond ſea to be ſold, 

er make any bargain, contratt, or promiſe, for the having or buying 0 
the ſame, before it ſhall be in the market, fair, city, or port, ready to be 
cla, or ſball make any motion by word, letter, meſſages or otherwiſe, to 
any perſon for gnhancing the price, or dearer ſelling any of the things 
„ da boveſaid, 


43 Al. 
38. 3 Inſt, 
195, 196. 
Br. Indict- 
ment, 40. 
Preſent- 
ment, 12. 
+ Crom. 
80. b. 
Crom. 80. 


3 Inſt. 196. 
H. . CI 
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1 Foreſtallers. 


Paſch. 35 aboveſaid, or diſſwade, or move any perſon coming to any fair or market, 


Eliz. Mo. ,, forbear bringing the things abovementioned to any market, fair, city 


. pl. : | 
$10. Avon or 1 — — be 3 a eee, 

— it} » 2, Direcis WHPS /Dalt be Azemed a Tegrator. | 

_ 39% S. 3. And whoſoever jhall ingroſs or get into his hands by buying, 

rinds it, contracting, or promiſe-taking, other than by grant or leaſe of land, or 

and fol - tythes, any corn growing, or any other corn, or grain, butter, _ 

thin his ö ö ö 

— aha fiſh, or other dead victuals, to the intent to ſell the ſame again, ſhall be 

deemed an ingroſſer. | 


is within _ | ; - 
the ſtatute. S. 7. Provided that the buying of any barley, big, er oats, as any 
Cited Ow. perſon ſhall buy to convert into malt or oatmeal in his own houſe ; or the 


.| . . 
Ge cb. buying by any fi/hmonger, butcher, or poulterer, ſuch things as concern 


J. as baſch. their trade, otherwiſe than by fore/kalling, who ſhall ſell the ſame again 
- _—_ at reaſmahle prices by retail, or the taking of any cattle, corn, grain, 
. Gerret. butter, cheeſe, or other things aboveſaid, reſerved upon any leaſe Ar life 
eit or years; or the buying of any wine or other dead victual, by any inn- 
was ad- holder or victualler, to ſell by retail in his houſe, or to his neighbours for 


Judged, that „ aſonable prices; er the buying any + dried or ſalted fiſh; or of any 


man buys corn, fiſh, butter, or cheeſe, by any badger, lader, kidder, or carrier, as 


_ — ſhall be allowed to that office, by three juſtices of peace 4 the county, who 
— ſhall fell or deliver in open fair or market, or to any other victualler, or 
flarch, and to any other perſon, for the proviſion of his houſe, within one month 
_ after he ſhall ſo buy the ſame, without foreſtalling ; ar any common 
wore Hine, proviſion made without fraud by any perſon of the things aboveſaid, fer 
and it is any city or town corporate; or for proviſion for victualling fe , 
out of the caftle, or fort, without fore/talling, ſhall nat be deemed or t. * be 


. any offence againſt this act. 
rr the ſame S. 12. Cern may be tranſported from one port to another. 


thing. Mich. S. 13. Provided, that it ſhall be lawful for any perſon in} abiting 


_ . avithin one mile f the main ſea, to buy all manner of fiſh freſh or ſalted, 
e 


Pl. 392. not foreftalling the ſame, and ſell them again at reaſonable prices, 

® Hep; 3 | 

were adindged not to be vituals within this ſtatute. Cro. C. 231. Mich. 7 Car. 1. B. R. the K. 
v. Maynard. S. P. per Roll. Ch.]. Sty. 190. And Paich. 15 Jac. Rot. 36. it was ad- 


judged. that buy ing ai to fell again, was not within this ſtatute. Cro. Car. 231,— For 
the law intros only 2 thing: that are 1 ſaaliy fold in mrkets tn great quantities, as corn, cattle, butter, 
cheeſe, &c. to be within the ſtatute. Ibid. + S much of this flatute a; concerns fea iſh unſalted, 
mud, fiſh, i; repealid by the flat. of 5 Eliz. 5. | 
2. By 13 Eliz. cap. 25. f. 21. the aboveſaid ac! of 5 & 6 Ed. 6. 
14. is made perpetual; and it is provided, that the ſaid act againſt 
fereſtallers, regrators, and ingraſſers, ſhall not extend to any wines, ous, 
ſugars, ſpices, currants, or other foreign victuals imported from beyond 
ſea, (fiſh and ſalt only excepted.) * 
3. In information for buying ſeed corn, having ſufficient of his 
own, and net bringing ſo much of his own unto the market, it was ſaid 
by the judges to be law, that a contract in the market, for corn not 
in the market, or which was not there thar day, is not within the 
breach of the ſtatute. But if corn or grain be in the market, al- 
though the contra? be made out of the market, and delivered to the 
[ 432 ] buyer out of the market, yet it is within the ſtatute; and that the 
market ſhall be faid, the place in the town where it hath been = 
| ally 
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ally kept, and not elſewhere. Hill. 29 Eliz. in C. B. Godb. 131. 


pl. 148. Anon. | 
4. One bought barley, and becauſe it was of ſuch quantity that 


he could not make malt of it in his own houſe, he made it in an- 


other man's, by his own ſervants ; and it was reſolved firſt, that 


the converſion of corn into malt in his own houſe, 0 fell again, was 
within the ſtatute, unleſs there be a ſaving for it; ſecondly, becauſe 
it was in another's houſe, he is out of the proviſo, and ſo within the 


penalty of the ſtatute, Cited Ow. 135. by Coke, Ch. J. as Mich. 


39 & 40 Eliz. B. R. Framlington's caſe. 


5. Information on the ſtatute 5 E. 6. 14. for buying toheat- meal, 


and converting it into * arch; reſolved, by 3 of the judges, that 


this is not within the ſtatute : but they agreed, that if one buys corn, 
and makes it into meal or oatmeal, and ſells it, it is within the ſtat, 


for there is u alteration in this caſe, but it remains the ſame corn; 


but ſtarch is altered by a trade, and fo is not the fame thing. But 


Coke, Ch, J. contra. Qw. 135. Trin. 9 Jac. C. B. the King v. 


Weſt. 


6. One was indicted and convicted by the name of Davies fiſh- 


monger, for ingroſſing and buying ſeveral ſalmons, quas tenuit & 
vendidit; it was objected, that every fiſhmonger, by the ſtatute, 


might buy and ſell at pleaſure; but the contrary was adjudged, if 
at unreaſonable prices; and the book ſays, that ingroſſing fiſh going to 
market is puniſhable, Paſch. 12 Jac. in B. R. Roll R. 11. The 
King v. Davies, | | 

7. Information on the ſtatute 5 E. 6. 14. for ingroſſing 100 
buſhels of falt to fell again, and upon demurrer thereto it was ob- 
jected, hrſt, that foreſtalling and regrating, are not in themſelves 


offences puniſhable before the ſtatute ; ſecondly, that falt is not any 


victual within the ſtatute, but only a condimentum, and for preſer- 
vation of victuals, though if any one ſhall eng ſalt to ſell it at un- 
reaſonable prices, he may be indicted at common law, fed adjourna- 
tur. Mich, 7 Car, 1. B. R. Cro. C. 231. the King v. May- 
nard. | 

8. And a record of Paſch. 18 Eliz. was cited, where * buying 
barley, and converting it into malt, and ſelling it, had been adjudged 


no offence, puniſhable in a mayor, nor made him a victualler, (the 


mayor being prohibited to ſell victuals) Ibid, 
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8. P. 
Bridgm. 5. 
Daviſon v. 
Culier. 
S. P. held, 
by 3 of the 
udges, to 
be weithin 
the ſtatute, 
bu: Coke 
contra. 


Mich. 9 Jac. C. B. 2 Brownl. 108, 115. Croſs v. Weſtwood. 


S. P. per 
Roll. Ch. J. 
Sty. 190. 


* By Coke, 
Ch. J. malt- 
ſters if they 
buy and ſell 
again, at 
unrea- 


ſonable rates, ſhall be within the ſtatutes of ingroſſers. Trin. 12 Jac. 2 Bulſt. 249. in caſe of 


Suckerman and Coates v. Sir Henry Warner. 
v. Davies. | | 


9. Indictment for ingroſſing divers kinds of fiſh, viz. ſmelts, whit- 
gs, Cc. to ſell again, contra formam ſtat. Upon not guilty plead- 
ed it was found againſt him, and being removed by certiorari into 
B. R. it was moved in arreſt of judgment; for that by expreſs words 
of the ſtatute, 5 & 6 E. 6. 14. fiſbmongers and butchers, &c. are not 
ingroſſers within the tat. if they buy only things belonging to their 


trades ; but held, per tot, Cur. that if they regrate and ſell at un- 
„ | reaſonable 


So likewiſe in 1 Roll. R. 12. the King 


Jo. 320. $. 
C. the King 
v. Salmon, 
— 
Coke, Ch. 
J. fiſh- 
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may well 
juſtify the 
buying of 
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Sth, if they reaſenable prices, they are within it. Trin. 9 Car. 1. B. R. Cro. C. 


fell it again » 

DC rears. 304 Penn's caſe. | 

able rates, otherwiſe they ſhall be within the ſtat. Tria. 12 Jace 2 Bulſt. 249. in caſe of Sucker- 
man and Coates v. Sir Henry Warner. 


A coſter- 10. On an indictment at the aſſizes in Kent, upon the ſtatute 
| monger, made againſt ingroſſers of victuals, for ingroſſing apples, pears, and 

who bought cherries, i inſiſted agai defendant, that app! d 
pippins to Herries, it was inſiſted againſt the defendant, that apples, pears, an 

fell again, Cherries, are victuals within the ſtat. and ſo expounded by ſtat. 2 E. 


was ad- 6. where fruiterers are called ſellers of victuals; but Roll. Ch. J. 


4 in aid, that 4 Jac. apples were adjudged no victuals; and after, upon 


drought in Writ of error, that judgment was affirmed in the Exchequer Cham- 
the exche- ber. Jerman, Juſtice, differed, * and Nicholas, Juſtice, held, that 


N apples are victual within the ſtat. becauſe better than fiſh. Ak, 
bdewithin Juſtice, held, that apples are victual, but not within the ſtat. for a 


the ſtatute. ſtat. cannot alter by reaſon of time, but the common law may. 
Citedty Adjournatur. Hill. 1649. B. R. Sty. 190. Anon. 


Coke, Ch. : 

J. Ow. 135. as the cafe of Baron v. Briſe. The barons of the exchequer held clearly, that 
apples were not within the ſtat. and adjudged accordingly ; which afterwards, on a writ of error 
brought in the Exchequer Chamber, was affirmed. Although the 2 E. 6. 15. mentions butcher :, 
brewers, baker :, cee, cafe mager, and fruiteres 35 as vittuallers, yet apples are not dead victuals with- 
in the ſtat. 5 E. 6. and no information before this time hath been exhibited for them, no more 
than for plumbs or other fruit, which ſerve more for delicacy than neceſſary food. But the ſtat. 
s E. 6. is to be intended of thing; neceſſary, and of common uſe for the ſuſtenance of man, But the ſtat. 2 E. 
6. 15. made oganff conſpiracies to enhance the pricct, extend to things more of pleaſure than profit. Mich. 6 
Jac. in the Exchequer. 13 Rep. 18. Baron v. Boys.————S. P. adjudged in error in the Ex- 
chequer Chamber, Mich. 6 Jac. Cro. J. 214. Braddon v. Brown; and per Coke, Ch. J. there 18 
any thing probibited within the ſtat. *ut ir has a proviſo, bow, in ſome kind, it may be bought ; but there 

wet being any proviſo for apples, therefore they are not 2within the intent of the ſtatute, 


*[433] 


11. In debt upon the ſtat. 5 E. 6. 14. for ingroſſing 2000 quar- 
ters of cats; after nil debet pleaded, it appeared in evidence, that 


they were Hreign oats, and exempted by 13 Eliz. cap. 23. and allo, | 


that the defendant was a licenſed badger, and by that too, exempted ; 
to all which the court agreed. Trin. 14 Car. 2. in Scacc. Hard. 
231. Hammond v. Taylor. | | - 
12. A poor woman that cried fiſh was indicted for foreſtalling, 
by buying of fiſh at Billingſgate; Holt, Ch. J. on the trial at niſi 
prius held, that ſhe was not guilty ; for Billingſgate was a mar#et 
time out of mind, and fo the party was acquitted ; and he faid, that 


S 


I Show. 292. Mich. 3 W. & M. the King v.. 


were it otherwiſe, all iſhmongers would be liable to proſecutions. 


(C) Puniſhed or reſtrained. How. 
And by ſer- 1. 31 Ed. 1. I. E NAC Ts that no fore/taller ſhall be ſuffered to 


jeant, Haw- dwell in any toton, and if any be convicted of that 


Kims 3 Hence, for the firſt time he ſhall be amerced, and loſe the thing ſo 
A — bengbt; for the ſecond, ſhall have judgment of the A for 2 


270. cap · third ſhall be impriſoned and make fine ; and for the fourth ſtall abjure 


” . ſ, 2. m K 0 : . . . 
Bir Ones day the town; and like judgment alſo ſhall be given his acceſſaries. 
all ſuch otHeuden are liable to fn and impriſonment, on an indictment at eammon law. 
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2. 5 6 Ed. 6. 14. /. 4, 5, b. enacts, that every perſon who ſhall 
— in any of the things contained in this act, ſhall, for the firſt of 
ence, ſuffer two months impriſonment, without bail or mainprize, 
and forfeit the value of the goods, cattle, and victual ſo by him bought 
er had; and for the ſecond offence, one half years impriſonment, and 
forfeit double the value of the goods, Fc. and for the third offence, 
Hall be ſet in the pillory, in the city, town, or place where he dwells, 
and forfeit all his goods and chattels, and be impriſoned during the 
king's pleaſure. = | | | 
S. 8. And if any perſon, having ſufficient corn of his own, do buy any 
corn in any fair or market, for change of ſeed, and do not bring to the 
ſame fair or market, the ſame day, ſo much corn as he ſhall buy for ſeed, 
and ſell the ſame if he can, he ſhall forfeit double the value of the corn 
0 bought. | 
/ S, 4 And if any perſon ſhall buy any oxen, ſheep, or other live cat- 


tle, and ſell the ſame again alive, unleſs he keep and feed them by the 


ſpace of five weeks before he ſell them again, he ſhall forfeit double the 
value of the cattle ſo bought and ſold again, one mnety of all which for- 


Feitures, to go to the king, the other to him that will ſue for the ſame 


in any court of record by action of debt, bill, plaint, or information. 
S. 11. None ſhall be puniſhed twice for the ſame offence. 
3. Information againſt ſeveral for ingroſſing 1000 quarters of 


FLorn; upon not guilty pleaded, the jury found one of the defendants 
guiity for 700, and the others not guilty at all. After much debate, 


judgment was given againſt him found guilty. Trin. 7 Jac. in 
Scacc. Lane 59. Vaux v. Auſtin & al. 

4. Information againſt a foreſtaller, who pleaded guilty, and prayed 
the court to mitigate the forfeiture ; Coke, on hearing the ſtat, 
5 E. 6. 14. read, ſeemed to think they might mitigate the forfeiture 
becauſe it was only of the value. Paſch. 13 Jac. B. R. 1 Roll. 
R. 194. the King v. Wray. | | 


(D) Pleadings. 


I. O N an information on the ſtat. of 23 Eliz. 25. for ingroſ- 

ſing barley, and converting it into malt, the queſtion was, 
whether the defendant might plead not guilty, and give the ſpecial 
matter in evidence? and held that he might. Mich. 29 Eliz. B. R. 
Godb. 144. pl. 180. Anon. 

2. Information upon the ſtatute 5 E. 6, 7. for buying w,; 
the defendant pleaded to all, except 50 /tone of wool, not guilty ; and 
as to that, he pleaded an information depending againſt him in C. 
B. at the ſuit of B. G. and averred, it was for the ſame offence, unde 
petit judicium, &c. Upon demurrer it was objected, that the plea 
was not good, becauſe it was not ſet forth, that any proceſs i ſued upan 


the information; and if no proceſs, then the information was not 


depending; but adjudged, that as ſoon as the information is filed, it 


is depending; and therefore the plea is good. Mich. 33 & 34 Eliz. 


Cro. E. 261. the Queen v. Harris. 


(E) Indictment 
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(E) Indictment and Information. How laid And 
b where. 


t. 586 E. e. EN AC TS, that the juflices of peace in every 


14. 10. county, at their quarter ſeſſims, are impowered © 
to hear and determine the offences, by inquiſition, preſentment, bill, or 


information before them, and award proceſs thereupon. 


S. 10. Proſecutions for this offence muſt be within two years after 


the offence committed. : 
8. P. 2. Upon the ſtatute of 5 E. 6. of ingroſſers, if the information 
Hawk. Pl. be, that the defendant hath bought corn, &c. it is not ſufficient; for 


» 238. fo G g 
— the words of the ſtatute are, get into his hands, Arg. 2 Le. 39. 


that in Trin. 30 Eliz. in the exchequer, in Martin Van Henbeck's 


every ſuch 
informa- caſe. 


tion, the words of the ſtatute muſt be ſtrictly purſued, 


3. By 31 Eli. 5. |. 5. it is provided, that nothing in this aft 


ſhall extend to any information, Ic. for any offence in any flatute 


againſt ingroſſing, regrating, or foreſtalling, where the penalty ſhall 


appear to be to the value of 201. but that every ſuch offence may be 


laid in any county. 


2 Show. 4. Exception was taken by Foſter Juſtice to an information for 


302. TIA 5; - , | 
3". Ingrofling that it concluded, contra formam ſtatuti, whereas it ought 


Prazcz; to have been, contra formam /tatutorum ; for this ſtat. of 5 E. 6. 


it was hol- 14. was determined by the 8 Eliz. and revived by the 13 Eliz. and 


we ſo there were two ſtatutes; but Warburton contra; for the infor- 


5 E. 6.14, mation did intend only, 5 E. 6. 14. the words whereof it recited, 


was re- Trin. 9 Jac. Ow. 135. in caſe of the King v. Weſt. 


vived, 


though the day of making thereof miſtaken in the 13 Eliz. 25.— kin. 110. Ti in. 35 Car, 2. 


8. P. and ſeems to be S. C. 
[1 435 ] 5. An information on 2 E. 6. for ingroſſing diverſ;s cumulos grant 


was adjudged ill for the uncertainty of the word cumulos; for the 


— 24 fame might be a heap thre/hed, or in ſhocks ; alſo a detinue lieth not, 


King v. nor is an indictment good, de uno cumulo tritici, pretii; and this 
Gouldſ® information being on a penal law, the certain quantity of corn en- 


burrough.” oroffed ought to appear. 2 Bulſ. 317. Hill. 12 Jac. Gouldeſborow 
v. Whider. „ | | . 
8. P. 6. One was indicted on the ſtat. 5 E. 6. as a foreſtaller, and the 


e Pl. indictment was, that he met with J. S. at D. near Briſtol, and 
ig TT e ſo much lead of him, which was to have been ſold at Briſtol 
| market ; it was objected, that the indictment was ill, becauſe it did 
not ſet forth that F. S. was coming towards the market with the lead; 

for the ſtatute is, that a foreſtaller is he, who buys any thing of one 

coming to market with it, and the averment ought to be, that it was 

coming to the market at that time, Mich, 14 Jac, B. R. 1 Roll. 

R. 421. the King v. Hook. | 
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7. Information in the exchequer for ingroſſing butter and chesſe; 


upon not guilty pleaded, it was found againſt the defendant, and a 


writ of error being brought in the exchequer chamber, the excep- 
tions, amongſt others, were, for that the forfeiture was prayed, le- 
galis one tæ Angl. (with a blank) ad valorem preditt. butyr. & caf. 


but held well enough, without mentioning any particular ſum, that 


being to be ſettled by the jury, fo that it was net alledged in the in- 
formation, that the defendant had it not by demiſe, grant, &c. but 
this was alſo held good, it being a matter for the defendant himſelf 
to give in evidence; laſtly, for that the plaintiff demanded his own 


. moiety, and took no notice of the moiety belonging to the king ; but this 


was difallowed, for all the precedents agree therewith, and accord- 
ingly the judgment was affirmed. Mich. 20 Jac. B. R. Jo. 156. 
Bedoe v. Alpe. 

8. Several were indicted, for that they ingroſſed magnam quanti- 
tatem ſtraminis & fent, at C. with an intent to ſell and make it 
dearer; it was objected, that the indictment was ill, becauſe it did 
not ſay, quilibet eorum ingreſſed, ſed non allocatur; then it was ob- 
jected, that it was ill, for that the indictment did not mention how 
many loads of hay and ftraw they ingroſſed; and for that cauſe 
the indictment was quaſhed. Mich. 10 Car. Cro. C. 380. 
Anon. | | 

9. Indictment for engroſſing upon 5 E. 6. exception was taken, 
that the indictment was laid in London, and the ſale in Surry; ruled, 
that it was well enough, (on a ſpecial verdict) Comb. 3. Mich. 1 
Jac. 2. B. R. the King v. Copeland. | 


(F) Cogniſable; In what Court. 
1, TJTUDGMENT was given in a court of piepoꝛuders, upon 


an information on the ſtatute of buying leather; the defen- 
dant was in execution, and being brought up by habeas corpus, it 


was objected, that the judgment was coram non judice; for though 


the court of piepowders is the king's court, yet they have not au- 
thority to hold pleas upon penal ſtatutes; and fo it was adjudged 
but having power to hold pleas in debt, and ſo having colour to 
hold plea in this action, the judgment is not void, but voidable by 
writ of error. Mich. 38 Eliz. C. B. Cro. E. 530. Wilkinſon v. 
Netherfſal, 

2. Information by the Attorney General in B. R. on the 5 E. 6. 
14. for ſelling live cattle within five weeks after they were bought ; 
upon not guilty pleaded, there was a verdict againſt the defendant, 
and it was moved in arreſt of judgment, that 1 information would 
lie in this court; becauſe by 21 Jac. 1. 4. all informations by the 
Attorney General, upon any penal ſtatute in any of the courts at Meęſi- 
min/ter, ſhall be void; and the court was of opinion, that ſince it 
was clear, the defendant might have been indicted at the ſeſſions, on 
the 5 E. 6 therefore this caſe was within the reſtraint of the 21 


Jac, 
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was, upon Jac. and the information was quaſhed accordingly. Mich. 10 W. 3. 
dure B. R. Carth. 465. the King v. Galle. nw 
held ill, becauſe it ought to have been brought in the ſeſſions of the peace, according to 21 Jac. 4. 
though there it was held, that B. R. was not reſtrained. Latch. 192. Anon. 


(G) Licences ; And Pleading thereof. 


1. 5 C 6 E. 6. E NAC TsS, that it Hall be lawful for any com- 
mon drover, licenſed by three juſtices of the peace, 


I4. / 16. 
quorum 2 to buy cattle in ſuch ſhire where drovers were - mg to buy 
cattle, and ſell the ſame in common fairs and market, forty mules diſtant, 
fo that ſuch cattle be bought without foręſtalling. 

S. 17. Provided, that no ſuch licence ſhall continue in force above 
ene year, unleſs the ſame be renewed. | 
2. Information for ingrofling cattle, the defendant juſtiſied as to 
a certain number under two ſeveral licences, without ſhewing how many 
Ey one, and how many by the other, and on demurrer it was adjudged 
for the plaintiff. Mo. 879. Dawkes v. Hill. 
3- It was ſaid by Hubbard, Ch. J. and Winch, but Warburton 
contra, that a man, having a licence of foreſtalling on 5 E. 6. need 
only, in pleading, recite the flatute of 5 E. 6. without pleading ; for 


the licence is grounded only on the 5 E. 6. and the 13 Eliz. only 


qualifies the perſon. Noy. 27. Anon. . | 

4. Information on 5 E. 6. for ingrofling corn, the defendant 4. 
tified as to part, by licence from three juſtices of peace, but did not 
aver his — it again within one month after. It was held not 
good without ſuch averment, it being parcel of the ſtatute, and not 
in nature of a condition ſubſequent, which is to be alledged by him 
that will take advantage thereof. Trin. 16 Jac. in B. R. 2 Roll. 
R. 33. the King and Smith v. Carter. 


5. It was doubted, whether a defendant, on an information 


brought againſt him on the 2 E. 6. for ingroſſing, might plead on 
culp. and give a licence from juſtices of peace in evidence, or plead it 
in juſtification; or whether the general plea of not guilty is good, 
without ſaying, contra formam /tatuti, Quere, Trin. 17 Jac. B. 
R. 2 Roll, R. 92. Anon. 
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(A) Forfeiture. In Caſes of Treaſon. In what 
| Cates. 
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. 34 E. 3. EN A CTS, that there ſpall be un ferfeitures of This act 


12. 
their lives. 


2. If a man be adherent to the enemies 4 the king, in France or 
77 y be . - » * 4. . . 

ciſetiobere, it is a forfeiture of his land. Br. Forfeiture de terres, 
pl. 94. Cites 5 R. - © | 

3. It H. 7. cab. J. enacts, that nene /hall forfeit any thing for 
ferving the king for the time being in the wars within the realm or 
without, 5 Z 

4. At this day, though a man bes aiding and aſſiſting the king's 


_ enemy, or be #://ed in open rebellion againtt the King, he ſhall not 


forfeit his land or his goods; but if the Ch. J. of England, (who is 
ſovereign coroner of al! England) in perion en View of the body of 
him killed in open rebellion nes record of it, and returns it nts 
B. R. he ſhall forfeit his land and goods, as was done and reſolved 
in time of H. 7. per Fincux. Ch. J. 4 Rep. 57. b. in a nota of the 
reporters, in the caſe of the Commonalty of Sadlers. 

5. cap. 20. f. 1. enacts, that if any perſon commit hig h 
treafon toben he is of perfect memory, and after accuſation, examina- 
4, ard confſſuon there” befere any of the king's count, ſhall fall 
into tunacy, he jhall be enquired of in any co:ty, where the King by 
bis eommilfzer fhail uffn; and if he be there indicted, he ſhall there be 
arraigied with; * hrs perfenal preſence, and if he be found guzlty, he 
hall freffer death, and ferteit as if he had been of perfect memory; but 
this 1s altered by 1 & 2 P. & M. cap. 10. ſ. 8. 

9. 3. Hany perſon be attainted of high treaſon, by the common laws 
or ſtatutes of this reaim, ſuch attaindcr by the common law, ſpall be of 
as good force, as if it had been done by parliament, and the king jhawu 

ave as much benefit thereby, viz. of lands, &Cc. of ſuch offenaer, and 
ſhall be as well adjudged in actual and real poſſeſſion of all ſuch things of 
toe offender which the hing ought or might lawfuily have, er Wien 
the offender ought or might lawfully life or forfeit, or as if he had been 
attainted by the parliament, without any office er inquiſition to be 
found of the ſame. | | 

S. 4. The rights, Sc. of all others, (except the offenders, &c.) is 
aved, | | 

M m 


Vor. XIII. 6. 5& 


land fer treaſon of dead perions not attainted in faves no- 
* thing to the 


king, but 
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6. 5&6 E. 6. cap. 11. / g. enacts, that the offender in treaſon 
being lawfully convicted thereof, ſhall Jorfect to the king all ſuch lands, 
tenements and hereditament:, as he fhall have of an eftate of inheritance 
in his own right, in uſe or peſſeſſion of the king's domin:ons, at the time 
of the _— committed, ar at any time after. 

7. 7 Annu. cap. 21. / 10. After the deccaſe of the perſon who pre- 
tended to be prince of Wales, during the lije of the late ting James, 
c. no attainder for treaſon ſhall extend ta the diſinheriting of any 


heir, nor to the prejudice of any perſon, ether than the offender, during 


his life, | 

8. Though the @& R. Ii. z. ſaves corruption of blood in 
caſes of treaſon by cining, yet, notwithſtanding, the real eſtate is 
toricited; for there are other ads which give the forfeiture ta the 
crown in all treajons; and when two acts feein to croſs one another, 
ſuch conſtruction ſhall be made, that both ſhall ſtand together ; be- 
ſides, it is not like the caſe of felony ; for there it is the corruption 
of blood only, that prevents the deſcent, and occaſions the eſcheat. 
MS. Rep. ſaid to be Lord Harcourt's, tit. Forfeiture, 21 Jan, 
1710. Horton v. Hinton. | 


ren (B) In Caſes of Treaſon ; What Things or Ef. 


tate ſha]l be ſaid to be forfeited. 


8. P. refoly- I. R IGHT of aftim is not forfeited by the words in the ſta- 
ea, but a tute 33 H. 8. 20. 3 Rep. 2. b. Trin. 25 Eliz. Marg. of 


ede Wincheſter's caſe. 

taken, be- | 

tu een a naked rigit of in, and an (fate of ine itance, which is forfeitab?., cuuplid with an an- 
tient right, for which the for ſeiture of the . ian is barred, by the 25 H. 8. 13. Mich. 4 Jac. 1. 
12 Rep. 5 Anon. 


2. By the general words in attainder of all hereditaments, neither 

a condition, nor an w/e was given to the king, for they were not for- 
[ 43 ] feitable at the common law ; but there is a difference in this caſe, 

becauſe inheritances and chattels, 3 Rep. 2. b. 3. Trin. 25 Eliz. 

Marqueſs of Wincheſter's caſe. | | | 
3 3. Right 4 a diſcontinued ęſtate tail, 2099 27 H. 8. is barred 
teil den- againſt the iſſue of that entail, by the 26 H. 8. 13. notwithſtanding 
nene the remitter. M. 4 Ja. 12 Rep. 6. Anon. | 
treaſon, and is attainted , this right of action is not forfeited. Jenk. 286. pl. 21.———Pt if: 
dy continue enfeeff the tenant in tail, the right of the tail is forfeited ; for the inheritance is involved in 
the poſſeſſion. Jenk. 256. pl. 21. But if the diſcontinuee had made a lf: for life to the tenant 
jn tei; the tail had not been forfeited ; for in this caſe, at the time of the treaſon, he had not any 
znheritanceto forfeit, as the ſtatute 26 H. 8. requires. Jenk. 286. pl. 21. 


ol was 3 4. Truſt of a leaſe fer years, granted by the king's patent, 1s for- 
held in * feited to the king by attainder of felony. Cro. J. 512. ; Mich, 
Eliz. in one 16 Jac. B. R. the King v. Daccombe, Exec” of the E. of Somerſet. 


Arm- 
ſtrong's caſe. Ihid —>——'; ; hut it was ſaid to be held by all that in ne.. . . s Caſe, that 


truſt of a frei was not forieited upon attainder of treaſon. Ibid, 


5. The 


we. A ws tw, eps. My pops A tons „ — — 2 A — —— eos WW 2% BJ dow 
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5. The rruft of a term upon the marriage of W. was conveyed to 


HI. till I. payed fo much, and then in truſt for M. and his wife, 
and their iſſue. W. is attainted of treaſon, and by the new ſtat. all 


eſtates, truſts, &c. of ſuch perſons, are given to che king. The n- 
rey is paid by the wife of M. and upon a ſpecial verdict in ejectment, 
it was held, that this truſt is not forteited to the king ; for it is a 
purchaſe to the wife and their iſſues; and Twiſden J. faid, that it 
had been a great doubt, whether the truſt of an inheritance ſhould 
be forfeited for treaſon before the new ſtatute ; but ſome have been 


of opinion, that the truit of a term ſhould be forfeited before for 


treaſon. Sid. 260. Trin. 17 Car. 2. B. R. Whaley v. Ander- 
ſon. | | 
6. A fſulje? of England, attainted of treaſon, was ſuppoſed to 
have married a foreigner, who was ceſty que truft of S. S. annuities of 
the value of 50,000 J. It was inlifted, that if ſhe was married, the 
law of England ſhould not be the meaſure of the decree of this 
court, {as to forfeiture or not) but the law of another country, this 
being a bare tru/t for 2 foreigner, and that the court has always a 
regard for the laws of other nations, as of Holland, and of the Plan- 


tations ; and that ſince all foreigners are encouraged by act of par- 


liament, to place their money in the public funds, it would be very 
hard that this money ſhould be forfeited ; but this point was not 
determined, the marriage being denied by the lady's afiidavit, and 
no proot made to the contrary, and fo the ſecurities decreed to be 
aſſigned to her. g Mod. 101. Mich. 11 Geo. in Chancery, 


Drummond v. Decker. 


(C) Forfeiture in Cafes of Treaſon. What Lands, 
in Reſpect of the Limitations of the Eſtate; or 
of Statutes made. | 
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1. 26 H. 8. cap. E ACTS that every offender, convict of This act er- 


13% $ high treaſm by preſentment, confeſſion, verdiét 
er proceſs of outlawry, ſhall forfeit to the king, all ſuch lands, te- 
nements, and hereditaments, which he fhall have of any eſtate or in- 
heritance in uſe or poſſeſſion, by any right, title or means within the 
king's dominions, at the time of ſuch treafon committed, or after. 


tended only 
to lands, . 
which the 
attainted 
perſon had 
in poſſeſ- 
ſion, and 


not to rights conditions, &c. nor did it extend to attainders by parliament, or when the party ſod mute. 
But the act of 33 H. S8. 20. extends to all manner of attainders of treaſon. 3 Rep. 10. b. Trin. 26 


Eliz. in the Exchequer in Dowtie's caſe. 


The rights, titles, intereſts, poſſeſſion, leaſes, rents, offices, and ether 
profits of all perſons, their hetrs and ſucceſſors (except of the offenders 


or others claiming to their uſe ) are ſaved, 


2. 33 H. 8. cap. 20. § 3. makes a forfeiture of lands, tenements, 
hereditaments, goods, chattles, uſes, rights, entries, conditions, p- 
ſelſions, reverſions, remainders, and all other things of ſuch 7 ; 
and that the king /hall have as much benefit thereby, and ſhall as = 

; nm 2 . 
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* Yet when 


a diſſ:i/ee is 
attainted, 


now by his | 


attainder, 
the king 
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his only a 


right; tor 


ti.cle werds 


office had been found of it; 
the ſeiün and diſſeiſin had been fund hy 
ſued, &c. or 
King ſhail not be in polle ion: U feifure. 1d ait p 
act ad not been made; and therefore the polſe fim of the diileiſ. 
ner as if an eſpecial office had been found 
Exchequer. 


Liu after ctfice found ; 1o : 


Forkeiture. 


be adfudged in actual and real priſiffion, without any Mice or inqui- 
ſction to be found. of the ſume. 


Mall be conſtrued thus, viz. that he Mall be in actual poſſeſſion without office 3 that is, as if an 


and at com n law if the diciſee 
ice, the pottcenien ſhauld not be i the king, till ſci. fa. 
ftranger 1s ited at the nme of the office found the 
ne att pottefſions are ſaved by this act, as if the ſaid 
ris fired by it, in the ſame man- 
2 Rep. 11. Trin. 26 Eliz. in the 


”» 1 
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Dowtie's calc. 


The words of this ſtatute, that the king Mall he in actua! potſeſʒion, ſhall not be conſtrued to 
extend to an actual and abioltme potteFon ; but ſuch a 1 emu, Which be had at common 
the ſtatute doth not give to the king a larger polſeiſion, but an exficr 

without the circumſtance of 14t vinww, 1 26 Eliz. Le. 21. lu the Duke of North umberlund's 


Ca:e. 


$. C. cited 
Mui. 40. 
1 Lev. 279. 


D. 300. pl. 
76. Paſch. 
14 Elz. 

S. C. Mo. 
100. Hul. 
14 Elz. 
Crau mei 


2 Hau k. Fl. C. 352. C. 49.1. 23. 


3. Note that Sir John Hulley Knight, enfcoffed certain perſons in 


te, to the uſe of Avine his wife for her life, and after to the vi: of the 


heirs male of his lc; and tor default of ſuch iflue, t9 the ſe of the 
heirs male of the body of Si 17. Il. his father; and for default of ſuch 
iſſue, to the uſe of Vis right heirs : and after had i, T7 Huſſey, 
and then, Sir 7obr: wes attatnted of treaſon anno 29 H. 8. and put 
to execution ; and after Anne diced, and the ſaid V. Hey prayed 
cuſter le main of the king; and by the king's attorney he {hall have 
it; for this name heirs male of the body, is only a name f purchaſe ; 
and Sir IV. Huſſey {the grandion] hall not have it as heir ts Sir 
Fobn, but as purchaſor; but it was agreed, that the 24 remainder ts 
the right heirs of Sir fahn Huſſey was forfeited by the attainder ; 
for none can have it but he who is heir in tact; note the dittcrence. 
Br. Noſme, pl. 1. cites 37 H. 8. | 
4. Where tenant in tail is attainted of treaſon, before the ſtatute of 
26 FH. 8. his fon ſhall have the land; for he does not claim only 


as heir, but by the ſtatute, & per formain doni. Br. Noſme, pl. I. 


cites 37 H. 8. | | 
5. Thomas Duke of Norfolk in anno 11 Eliz. cnveyed his lands 


to the uſe if him, for life, and after to the uſe of Philip Earl of 


Arundel, h:s eldiſi jon in tail, with divers remainders over, with a 
proviſe, that if he ſuouid be minded to alter and revoke the ſaid uſes, 
and ſignified his mind in writing, under his proper hand and jeal, and 
ſubſcribed by 3 credible witneſſes, that then, &c. and after the ſaid 
duke was attainted of high treaſon ; this proviſo or condition was 
not given to the queen, by the act of 33 H. 8. becauſe the per- 
formance of it was penal and inſeparably annexed to his perion, 
viz. to ſignify his meaning by writing under his proper hand, which 
no other can do but the duke himſelf. Upon which point, all the 
poſſeſſions of the dukedom ſo conveyed, ut fupra, were ſaved, and 
not forfeited by the attainder. 7 Rep. 13. a. cited per Cur. as re- 
ſolved 11 Eliz. in Duke of Nortolk's caſe. | | 
6. Cranmer the hithop of Canterbury, made a fecffinent of land 
to the uſe of himſelf during his life ; and after his decedſe to the uſe of 
his executors and affigns for 20 years; and after ts the uſe of T. 
Cranmer in tail, &c. after the archbiſhop was attainted of treaſon ; 
and if this was an intereſt in the biſhop or not, was the queſtion ; 
for it lo, then it appertained to the queen z and if not, then * 
25 wile, 
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wiſe, And it was agreed by the juſtices, that the biſhop had no Le. 196.8. 
intereſt in the term and remainder ; now it cannot be becauſe the 8 
biſhop did not, nor could he make an executor, &. And. 19. pl. 39. "oy 207. 
Hill. 14 Eliz. Kirke v. Bails, al. Cranmer's caſe. | - 7 
7. King H. 8. granted a certain manor 1% A. and his wife, and [ 440 ] 
the heirs of the:r two buttes, SC, atterwards A. by act of parliament 35 
was attainted of treaſon, and executed, leaving his wife and a ſon; 35 ay = 
and by the fame act it was ordained, that he fhould life all the lands 27. Paſch. 
whereof he was j-1jod, XC. Ihe wiie died, and the queſtion was if bg 8 
the ſon ſhould have the manor by the entail, or the king by attainder; = agar | 


reſolved that the king thould have it as forfeited; though it was —Entailed 
argued for the ion, that his mother ſurviving, he was inheritable to lands wer 
the manor, by deſcent from ber, and might claim from her per fer- — oY 
mam don; and though the blood between his father and him was the tuure 
corrupted, yet it was not ſo between his mother and him, 1 And, 26 H. 8. in 
29. pl. 102. Ld. Effingham v. Carew. | — 


this not by the general words, a laut, renement;, and lisredlit nent, bat by te words following, ViZe 
" any eff E caſo of Brown v. Wayte. 


of any eſtate wwhatſoever. Arg. 2 Lev. 170. Trin. 28 Car. 2. B. RK wthe 

— [f tenant in til be attainted of treafon and dies, the land fhall not veſt in the king before ot- 
fice fund, for the act of 26 H. S. gives the forfeiture, but neither the act nor the attainder makes 
corruption of the blood, as to the deſcent of the land in tail; and fo it was agreed as Popham ſaid 
the cate of Ld. LU NMH, that where the hαiulur was tenuunt in tai and the father <vas attained 
of trea/an, and died in ths life time of the grandfather, the land ſhould deſcend to the ſon norwithſtang- 
ing the attainder, which was athrmed per tot. Cur. to be good law, in which caſes the act of 26 
H. 6. gave the forfeiture only, and his attainder is not corruption of the blood for land ntailed. 
But now by th: 23 JI. 8. le ,p i (on „transferred and 7 led in the bing p® efertly oy te adtaider, 
as well in the life time, as at the death of the perſon attainted, and as well ot lands c:itaiied, as of 
lands in fee ſiniple. 3 Rep. 10. b. In Dowtie's caſe. 


8. Lands were given t9 A. and M. (whom he afterwards mar- Mo. 22 
1 &. 


ried) in tail, remainder to B. in tail, A. alone fſuffored a common re- 38 
covery and died, and H. furviving dicd without iſue, by which writ S. C. by the 
Ol error accrued by the ſtat. 9g R. 2. to B. in rematnaer, and he was _— ner 
attainted of treaſen by parliament, and all his rights and conditions Wincheſ. 
given te the crown, upon which the queen would have brought @ ter's cafe. 
writ of error to reverſe the recovery againſi W. R. who was the 

tertenant, and adjudged that ſhe could not have it in reſpect that it 

was a thing in privity, ſo united ts the perſon of B. that it could not 

be given by parliament to the crown. Arg. Mo. 323. Cites Prin. 

9. A ſeiſed in fee, by indenture 7: confderation of v9 couenants hg os 8. 
with B. his nephew to fland ſei} d to the uſe of biuiſelſ for life, and Ds ade. 
after to the uſe of B. in tail, the remainder to the right heirs of B. S. C— 
proviſo if the ſaid A. by himſelf, or by any other during his natural life wag 293+ 
tender to B. a gold-ring to the intent to make void the ſaid uſes, that Food. eb. 
then the 2 ujes ſhall be vid; aiterwards A. is attainted of treaſon S. &. 
and outlawed upon it; the attainder is confirmed by act of parlia- 


ment; the king by letters patents under the great ſeal, reciting the 
uſes, the proviſo, and the benefit thereof given him by act of parlia- 


ment, authoriſed E. to deliver the gold ring to B. ta the intent to make 


void the uſes; E. reads the patent to B. and offers the ring to him, 


which he refuſeth to accept ; all which with the parent he certified in- 
to the exchequer. Upon Which an information was brought in 
tag exchequer, averring the life of A. and it was reſolved; (1) that 


lands were 
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2 Roll. R. 


312, 333 
374, 421, 
423, 496, 
501. S. C. 
— et. 
150. S. C. 

0. 69. S. C. 

alm. 351. 
S. C.— 
Godb. 314. 
8. . / 
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the condition in the principal caſe, viz. the tender of the gold ring 
was not annexed to the perſon of A. but that any one might make the 
tender, and that it was given to the king by the act of parliament, 
(2) That the fender and certificate was good, without office found, 
(3) That preſently by the tender, according to the proviſo, the 
uſes were determined, and the land veſted in the king by force of 
the act of parliament. Mich. 33 & 34 Eliz. in the Exchequer. 7 


/ 


Rep. 11. b. Englefield's cafe. 5 


10. Tenant in tail attaint of treaſon, the xing ſhall have fee deter- 


minable on death without iſſue and has no greater eſtate. 2 And. 
Arg. 139. 

11. Though an caridom be a dignity, and within the ſtatute de 
donis conditionalibus yet it had been forteited by attainder of treaſon 
though the ſtatute of 26 H. 8. had never been made; adjudged. 
Mich. 2 Jac. 1. 7 Rep. 34. in Nevil's caſe. | 

12. A. covenants by indenture to band ſeiſed to himſelf for life, 
remainder to B. his brother's eldeit fon for life, remainder to the 
firſt ſon of the ſaid B. and to to the 8th ſon, &c. remainder to the 


right heirs of A. A. is attaint of treaſon, and executed before the 


birth of any ſon to B. the fons born after are all utterly barred by 
that attainder, and the king thall have the fee diſcharged of all the 


remainders limited to the fons not yet born. Noy. 102. Trin. 


9 Jac. Sir Thomas Palmer's cafe. 
13. Tenant in tail 6 H. 8. made 


2 in fee to W. and 
others, to the uſe of his laſt will, and die 


4; the right of the land, 


together with the inf deſcended to D. 1h2, 21 H. S. made a ferff- | 


ment to the uſe of — and K. his wife, and the heirs of their tw1 
Bodies, and had iſſue E. a fon, and F. a daughter, —D. in 26 H. 8. 
was attainted of treaſon and executed; and 31 H. 8. a ſpecial ac 
of parliament was made of his attainder and forfeiture; 5 Eliz. E, 
ſon and heir of D. was reftored in lid by parliament, and died with- 
out iſſue; F. married J. S. and they had iſſue W. S. 8 Eliz. K. 
died; 33 Eliz. all was found by office; 34 Eliz the queen granted 
the lands to R. and the heirs male of his body. It was reſolved; 


_ 1ſt, That the feoffment gave away all the ſtate, which the tenant in 


Palm. 429. 


remained a right by force of the ſtatute of Weſtminſter 2. 


tail had concerning himſelf; but concerning his iffue in tail __ 
An 
24. that this o/d right of intail was forfeited by the ſtatute of 26 H. 
8. for that there was an actual entail in the perſon attainted at the 
time of the attainder. 3d. That their rights were bound by the ex- 
preſs words of the ſtatute, there being no ſaving thercin for them. 
Then 4thly, when the office was found the iſſue in tail was barred 
notwithſlanding any pretended remitter. Mich. 13 Jac. in the Ex- 
chequer Chamber. Hobh. 334. Lord Sheffield v. Ratcliff. 

14. A. made a feeffment ts divers feoffees, to the uſe of the feaffor 


S. C. Roy. for life, with divers remainders over, provided always, that if the 
79. 5. - feeffor during his life, tender a ring, or a pair of gloves, or any ſum of 
cited, Ley. money, to any of the 75 or to any of their heirs (ipſo A. declarante 


279.— Mod. 
16, 28.— 
Moreton 

J Mod. 


that his intent ſhould be to alter the uſe and to make thoſe uſes void) 
that then all thoſe uſes ſhould be void; and after this, the faid A. 
| | Was 


Forkeiture. 


was attainted of treaſon, and by a ſpecial act of parliament, 28 Eliz. 
that he ſhould forfeit to the queen all his Jands, tenements, here- 
ditaments, rights, conditions, &c. and after this the queen by her pa- 
tent, reciting all the matter aforeſaid, authoriſed Sir Fohn Forteſcue 
to tender a ring accordingly ; and he did fo, and certified it in the ex- 
chequer ; after this B. obtained a leaſe of this land, &c. now the 
queſtion was, Whether tae power of the tender of the ring, &c. be 
forfeited to the queen by the attainder aforeſaid, or be tied to the 
perſon of A. becauſe it is a declaration of the intent annexcd to the 
perſon of A. And adjudged not forfeited. Lat. 24. Harding v. 


Warner. | 
feited.— Jo. 134. Trin. 2 Car. B. R. Warner v. Harding. 


15. Tenant in tail to him, and the heirs males of his body, rever- 
frm in the croiun, ae a feolfinent of the lands, and afterwards was 
attainted and executed for treaſon, and by a ſpecial aft of parlia- 
ment, by which his attainder was confirmed, it was enacted that he 
ſhould loſe all his lands, &c. and that they fhould be. veſted in the 
queen without office found; the queſtion was, whether there was any 
eſtate, or right remaining in the tenant in tail after the feoftment, 
which was not forfeited by the attainder and act of parliament ? the 
judges on arguing this in the Exchequer Chamber were divided, 
ſome held, that by the feoffment of tenant in tail (the reverſion ſtill 
remaining in the crown) there could be no diſcontinuance of the 
eſtate tail, and therefore, being in him at the time of the attainder, 
was by the forfeiture veſted in the king, by the ſtat, 26 H. 8. but 
if the eſtate tail was not in him, yet the right of the intail remained, 
which was given to the king by the 33 H. 8. The other judges 
argued that though the reverſion was in the king and * ſo no diſcon- 
tinuance, yet all was diveſted out of the tcoffor as ſtrongly as it there 
had been a diſcontinuance, and ſo nothing remained to be forteited ; 
+ no 8 was given. Paſch. 7 Car. in the Exchequer Cham- 
ber, Cro, C. 427. Stone v. Newman. 
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40. cited 
this caſe ay 
a caſe that 
had walked 


through all 


the courts 
of Welt- 
minſter hall 
and that by 
reaſon of 
the words 
ip/o dec las 
rants 18 
could not 
be for- 


2 Roll. 393, Warner v. Hargrave. 


In this caſe 


it was 
agreed by 
all, that if, 
tenant in 
tail of a 
common. 
perſon, 
where 2 
rever fron 1s 
in the king, 
make a fe- 
offment, it 
is a diſcon- 
tinuance, 
and if he be 
altainted of 
treaſon, 
there is no 
forfeiture 
according 
to 3 Rep. 2. 
b. Cro. C. 
428. in caſe 
of Stone v. 
Neu mats. 
+ Excep- 


tions being afterwards taken in B. R. to the pleadings, it was there agreed, that according to the 
greater opinion in the Exchequer Chamber, judgment thould be entered in B. R. for the plaintiff, 


{and fo the eſtate was adjudged forfented } Patch. 12 C. Cro. C. 450. 

16, Land is conveyed by A. 12 J. S. and his heirs, to the uſe of 
him and his heirs, in truſt for A. and his heirs; the King in this caſe 
upon the death of A. ſhall not have ward, nor forteiture for treaſon, 


or felony; but if J. S. dies, his heir within age ſhall be in ward; 


if J. S. be attaint of felony, or treaſon, the land and the f 1s lat. 
In caſe of chattel fo conveyed upon truſt by A. and A. commits fe- 
lony, or treaſon, the truſt is loſt. Jenk. 219. pl. 66. 

17. Lands are given upon condition not to conmit treaſon, and af- 
terwards the party commits treaſon the king's title thall be preferred 
and he ſhall have the land, Arg. Hard, 24. 

18. A writ of error was brought in B. R. to reverſe a judgment 
given in C. B. upon a ſpecial verdict in ejectment; the jury tound 
that one Simon Mayne was poſſeſſed of a rectory for a long term, and 
having conveyed the whole term in part of it to certain perſons ab- 

| | M m 4. folutely, 


*[442] 


Lev. 278. 
5. 0.— 
Vent. 128. 
S. C. 


v 
— 99 00, — — . —— — —— ory — * 
— 1 K 

* 


442 


2 Lev. 159, 
S.C. and 
ſays, that in 
1W.&M. 
this judg- 
ment was 
affirmed in 
parliament 
dy one 
voice only. 
Ibid. 171. 
Pollex. 18 ö. 
3 Reb. 459. 


Cortra 
where the 
dane d. 
grain the e- 
nant int. 
for ent, and 
after the 
tenant in 
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folutel;, he conveyed, his term in the reſidue, being 2 parts, in this man- 
ner; viz. in tri? for himſelf during life, and afterwards in truſt fer 
the payment of the rent reſerded upon the original leaſe, and for ſe- 
veral of his friends, &c. provided that if he fpruld have any 1/ſur of 
his body at the time of bis death then the tru/ts to ceaſe, and the af- 
ſignment to be in truſt for ſuch iſſue, &c. and there was another 
proviſo that if he were minded t change the ujes, or otherwiſe to dif- 
poſe of the premiſſes, that he cu have power js to do by writing in 
the preſence of two or m:re witneſſes, or by his laſt will and teſta- 
fitizn purſuant to his power; all which was found by verdict, and 
that in his life time he had committed treaſon, and they find the act 
of his attainder. The queition was, whether the reit of the term 
that remained unexpired at the time of his death were forfeited to 
the king; it was inſiſted that the deed was fraudulent, becauſe 
he took the profits during his life, and the affignees Enew not of the 
deed of tri. But adjudged that nothing was forfeited but during 
Simon Mayne's lite, and the judgment before given in C. B. was 


affirxmed. Paſch. 23 Car. 2. B. R. 1 Mod. 16, 38, 40. Smith v. 


Wheeler. | 

19. Upon a ſpecial verdict in ejectment, the cafe was, viz. A. the 
father of the leſſor of the plaintiff was in anno Dom. 1640, tenant 
in tail of- the lands in queition, and afterwards inſtrumental in 
bringing the late king Charles to death, and fo was guzlty of high 
treaſsn and died; afterwards the act of pains and penalties, made 
I3 Car. 2. 15. enacted, that all the lands, tenements and heredita- 
ments, which Sir Fobn Danvers had the 25th day of March 1646, 
or at any time ſince ſhall be —_ ta the King; and whether theſe 
intailed lands ſhall be forfeited to the king by force of this act was 
the queſtion ? and adjudged that the lands were forfeited. Mich. 28 
Car. 2. B. R. 2 Mod. 130. Brown v. Waite als. Sir John Dan- 
vers's caſe. | | 


(D) In Cafes of Felony. 


I. I F a felon be abjured, he ſhall forfeit his lands and goods, Br, 


Forfeiture de Terres, pl. 121. cis 6 F. 2. 
2. A man diftrained his termor for rent arrcar, and after the ter- 


mor is attained for felony done before the diſtreſs taten; and by the 
opinion of the court, the king thall not have the diſtreſs as forfeit, 


unleſs he ſatisſies tne “ party v-ho diſtrained; for it was lau- 


fully taken tempure captiunis. Br. Pledges, pl. 31. cites 13 R. 


2. 1 3. 


tail 15 attain for felony done before the dijftrifr ; for the donor may Viſtran the heir of the tenant in 
tail after execution of hi father; but in the firlt cate he nas no other remedy. Br. Pledges, pl. 
31. cites 13 R. 2. 13. : 


3. If a man pledges his goods, and after is attainted of felony; yet 


the king ſhall not have the goods pledged, without paying the ſum 
fo: which they were pledged. Ibid. TY | | 


4. By 


ment; he had i/Jue male at the time of his death, hut made no diſpo- 


Forkeiture. 
4. By 24 H. 8. cap. 5. if any he indieted or atpealed, for the death 


of one attempting to murder, roh or commit burglary (and js found by 
— 5 7 h 77 od 0 / y g 7 * tt; 25 7 * kt Il b 
verdict) he fhai! forfertt no lands or goods for tue ſame, but ſhall be 
fully acquit and diſcharged theres}. 5 | 
5. For ſuch crimes as murder, homicide, burning of houſes, &c. 
which iudoment ſhall be given, that he be hanged by the neck til] 
or TOY 71 IIe 7. al 4 81 ENS 0 45 E N 7 A C 
he be dead ; the offender ſhall forteit all his lands in tce timple, and 


his goods and chattels. Co. Litt. 391. a. | 


6. But for felony by chance-medley, ſo defendendh, or petty larceny, 
he ſhall forfeit his goods and chattels, but no lands of any eſtace of 
freehold or inheritance. Co. Litt. 391. a. 


(E) In what Caſes not. Killing in Defence, &c. 


1. H E who kills a man ſe defendends * ſhall forfeit his goods; 
; but the acceſſory was not arraigned, therefore it ſeems that 
he ſhall not forfeit his goods; for the principal was not felon of 
death, and ſhall not have judgment of life; and ſo ſce that a 
man fhall forfeit his goods where judgment fhall nat be given. Br. 
Forteiture de Terres, pl. 13. cites 15 E. 3. Fitzh. Coron. 116. 
& 11 H. 4. 93. > 


2. It a main is arraigned de morte hominis, and it is found ſe 


| defendendo, yet he fſnall forfeit his goods; for it was ſaid, that 


by the common law, he ſhall have judgment of death; and the 
ſtatute of Glouceſter c. q. gives no remedy but for his life only, 
and not for his goods, Br. Forfeiture de I erres, pl. 15. Cites 
21 T. 3 87 * | | 

3. A man was arraigned of the death of W. N. and pleaded not 
guilty; and the jury found, that the deceaſed fruck the defendant to 


the ground, and drawed his knife to have fille him, and the de- 


fendant * likewiſe drawed his knife; and the deceaſed, for haſte to 
have killed the defendant, fell uon the defendant's knife, and fo Huld 
himſelf, and demanded judgment, &c. Per Knivet, if he had killed hirn 
ſe defendendo, he had forfeited his goods and his body at the grace 
of the king to have his charter of pardon ; but now it is found that 
he killed himſelf; therefore we will adviſe, if he ſhail be adjudged 
not guilty, or if his chattels ſhall be forfeited or not. Br. For- 
feiture de terres, pl. 8, cites 44 E. 3. 44. And after 44 Al. 
17. he was adjudged not guilty, and his chattels ſaved, Br. ibid. 

4. In appeal of murder againtt A. the jury found that the de- 
ceaſed made the firſt aſſuult prope altam viam, but did not ſay, ad ip- 
ſum murderandum, and therefore the judges were clearly of opinion 
that A. ſhould forfeit his goods, and that by the 24 H. 8. c. 5. 
Mich. 3 & 4 Ph. & Ma. Bendl. 47. pl. 86. Newman v. Punter. 
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* Br. For- 
feiture de 
Terres, pl. 
. 
cites 4 H. 


7.2. 


Br. Corone, 
PL 40. Cites 
58. C.- 
3 Init. 56. 


220. 


Ling 
upon the 
ground. Br. 
Corone, pl.. 
12. Cites 
. 


Nu: upon 
the lame 
ſtat. the 
judges of 
B. N. held 
that where 
one lit in 


Wait near the bighway, or in the highway to nurder or i anther, or to commit eweloy ; there if the party 
fo to have been murdered, &c. 4il/s the felon in his own defence, he ſhall not torteit his goods. Mich. 


3 & 4 Ph. & Ma. Bendl. 47. pl. 36. Newman v. Punter. 


5. A felon rabs a merchant and kills him; the merchant's boy comes 


quickly after, and finds this fact juſt done, ard Ai the JO 
n 


— —— —— — — —U — oe —— 
- © ih 2 8 
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In this caſe there is no forfeiture of goods to the king; and the 


ſtat. 24 H. 8. 5. is only an affirmance of the common law. Jenk. 
30. pl. 57. | | 


[ 444 ] (F) In Caſes of Felony by Acceſſories, 


— ö r I. W HERE exigent is awarded in appeal of death, the goods 
43 E. 3. 17. are forfeited, and exigent H nt be awarded againſt the 
Br. Ap- acceſſory, till the principal is attainted, i it may appear to the court, 
pony tt who is principal and who acceſſory. But where appeal is brought 
3-17,18, again/t 3, and at the exigent one is outlawed, and the others render 
19. themſelves, and the plaintiff counts that he who is outlawed was prin- 

cipal, and the other 2 receivers of him, there the goods of the acceſ- 

ſories are forfeited; for it does not appear to the court till the 


count ; and a thing veſted cannot be deveſted, per Knevet clearly, 


er that the appeal be adjudged againſt the plaintiff, 
t 


becauſe the was done in one county, and the receiving in an- 
other county. Br. Forfeiture de Terres, pl. 6. cites 43 E. 
3. 18. 


coroner ; and it was found that he fled for the felony ; and by all 
the juſtices of both places, he ſhall forfeit his goods; and fo of 
all acceſſeries at the time of the felony done, but not of acceſſories 
after the felony done. Per Townſend, where the acceſſory is ac- 


quitted, yet it ſhall be inquired of the flying. Per Huſſey Ch. J. 


this is the courſe in B. R. Br. Forteiture de Terres, pl. 52, cites 


4 H. 7. 18. 


(G) In Caſes of Felony. Eſtates in Lands. 


I. A Man ſeiſed of land, ſhall forfeit it for felony ; and by at- 
tainder of him, the femme ſhall /ofe her dower. Br, For- 

feiture de Terres, pl. 78. cites 21 E. 3. 49. | 
2. 25 E. 3./lat. 5. cap. 14. enacts that after a man is indicted of 
felony before the juſtices ta hear and determine, it ſhall be com- 
manded to the ſheriff to attach his body by writ or precept 75 capias; 
and if the ſheriff return that the bedy is not found, another capias 
fall be made returnable at 3 weeks, and in it ſhall be compriſed, 
that the ſheriff cauſe to be ſeiſed his chattels, and keep them till the 
return of the writ; and if the ſheriff return that the body is not found, 


and the indiflze cometh not; the extgent ſhall be awarded, and the 


 chattels ſhall be forfeit. 
3. A aiffeifor is attainted of felony, and the land was holden of 
the crown. he aferſee enters into the land, and afterwards / 
fice is found that the diſſeiſor was ſeiſed. The remitter is deveſted 
out of the diſſeiſee. Arg, Godb. 326, cites 3 E. 4. 25. 
| | | 4. Tenant 


2. A man is indicted as acceſſory to the death of a man before the 


rr 


* — 


2 
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4. Tenant in fee of a common lord is attained of felony; his lands 
remain in him ee. his life, until the entry of the lord, and where 
the Hing is lord, until office found; but in the caſe of a common lord 
after the death of a perſon attainted, they are in the lord before entry, | 
and in the cafe of the king before office, for the miſchief of abey- | i 
ances. Arg. 2 Le. 126. in caſe of Venables y. Harris. | 

Lord and tenant. "Tenant is attaint of petty treaſon or felony. 
Eſcheat of the land of the tenant with the charters of the land, belong 
to the lord; but goods, lraſes for years or life, and choſes en action 
belong to the king, and year day and waſte, Jenk. 125. pl. 52. 

6. Truſt of inheritance not to be forteited by attainder of felony -N. cn. 
to the lord by e/cheat. Paſch. 21 Car. 2. 3 Ch. R. 36. * Att. Gen. R. 133. 8. 

v. Sands. Cites 3 Rep. . . . . Marg, of Wincheſter's caſe. ep 5 

otherwiſe of a chattel. A feotfee of a truſt at this day, commits treaſon or felony, the land is loſt, 

and cſcheats, and the truſt is extinct; for the King, or lord by eſcheat, cannot be ſeiſed to an 

uſe or truſt; for they are in the poſt; and are paramount the confidence. Jenk. 190. pl 92. 

| And ſo upon a title elder than tlie ute or truſt, viz. the right of his lordſhip by eſcheat for 

want of a tenant. Jeni. 245. pl. 30.———Arz. Hard. 466. & per Hale Ch. B. 697. that he 

who comes in the poſt ſhall not be liable to a truſt. Trin. 9 Car. 2. In Scacc. in caſe of Pawlet v. f 
tt. General. | 


7. Attainder i felony makes a forfeiture of the eſtate to the [ 445 ] 1 
lord by way of eſcheat only, pro defectu tenentis, and the not de- 5 


ſcending is the conſequence of the corruption of blood. 1 Salk. N 

85. Hill. 8 Annæ, in the Houſe of Lords. Sir Salathiel Lovel's Sir Geore 

Caſe, Sands, 
N. Ch. R. 


133. 21 Car, 2. in the Exchequer, S. C. Jenk. 2.45. pl. 30. 


(H) In Caſes of Felony. What Eſtates in Offices, 
Dignities, &c. 


I, I F the king creates one to be a baron to him and his heirs males 
* of his body iſſuing, without ſaying of any place, he ſhall not 
have an eſtate tail, but a „e /ample conditianal, which ſhall lie for- i: 
feited for felony. But if he creates him baron of a place, then he | 
ſhall have an eſtate tail. 12 Rep. 81. Paſch. g Ja. Anon. 
2. C:fty que truſt of a grant of the licence of wines for years com- Cro. I. 512. 
mitted felony ; it was reſolved by the judges una voce, that the ſame * 
was forfeited. And after it was reſolved fo in the Exchequer. Hob. R. ſenk. 


214. pl. 275. the E. Somerſet's caſe, 29 ;. pl. 
39 * 


(I) In Caſes of Felony, &c. to whom. 


9 H. 3. cap. 22. EN ACTS that the king fall * not hold e It there 
| * the lands 4 perſons convitt t of felony, longer de >rdmz/ne 


and tenants 


than a year and a day, and then they ſhall be delivered to the lords of and the 
the fee, meſue is 
N ; attainted of 
felony, the lord paramount ſhall have the meſnalty preſently; for this prerogative belonging to the 
king extend: only to the land, which might be waſted, in lieu whereof the year and day was granted. 2 
| | | laſt. 
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Inft. 35, Ard this is to be und-rRood when a tnt in foe forple is attainted ; for when tent 
i tart, or for life is attainted, there the king thall have the profits of the lends during the life of te. 
nant in tail, or of the tenant for life. Ibid. | 

1 This muſt be underſtood of Al manner of felies puniſhed by death, and no- of petit {arcery, Which 
notwithſtanding is felony. Ibid. 38. . . 


2. 17 E. 2. 14. enacts that the King ſhall have the eſcheats, during 
the vacancy of the bi/hoprick. | | 
3. 17 E. 2. 16. enacts that the king have all the gocds of felons 
and fugitives; and the year day and waſte of their land, and then ihe 
land ſball be delivered to the lord of the fee, who may 4% (if he pleaſe ) 
_— with the king for the year, day and waſl:. 

xcept lands holden in gaveltind, c. where the lauds of the felan 74 

ts the heirs by cuſtom; and the wife has dower. 

4. Otligee in truf? is fels de ſe, ceſty que truſt was relieved againſt 
the king in equity upon the ſtatute 33 H. 8. 39. Hard. 176. Hill, 
12 & 13 Car. 2. in the Exchequer, Hix v. the Att. Gen. and Sir 


W. Cooper. | 


5. If I purchaſe an eſtate in the name of J. S. and after am attaint 


of feleny, the truſtees ſhall hold the land to him and his heirs, free if 
all truſts. Sid. 403. Hill. 20 & 21 Car. 2. in the Exchequer. Sir G. 
Sand's caſe, 


6. In caſes of penalty by fatute for any public offence the king is 


intitled to the penalty, if no particular application of it is directed. 
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MS, Rep. faid to be Ld Harcourt's, tit. Forfeiture cites 23 Feb, 
1720. Thornby v. Fleetwood, | 


(K) For Crimes at Common Law. 


A L L fclonies puniſhable according to the courſe of the com- 
mn 


non law, are either by the common law, or by ſtatute. 


There is alſo a felony punithable by the civil law, becauſe it is done 
upon tne high ſeas, as p7racy, robbery or murder, whereot the common 
law did not take notice, becauſe it could not be tried by 12 men. 
If this piracy be tried before the lord admiral in the court ot the admi- 
ralty, according to the civil law, and the delinquents there attainted; 
yet ſhall it work no corruption of blood, nor forfeiture of his lands; 


otherwiſe it is if he be attainted before commiſſioners by force of the 


ſtatute of 28 H. 8. Co. Litt. 391. a. 


2. The judgment againſt a man for felony is, that he be hanged by | 


the neck til] he be dead; and by the common law he was puniſhed 
zIfo ; firſt, in his wiſe, that ſhe fhould loſe her dower ; ſecondly, in 
his children, that they ſhould become vaſe and ig noble; and his blood 
ſo {tained and corrupted, that they cannot inherit to him or any other 
anceſtor ; thirdly, that he ſhall forfeit 4% his lands and tenements 
which he had in fee; and which he has in tail for term of his life; 
and all his goods and chattels, 3 Inſt. 211. but acts of parliament 
have altered the common law in ſome of theſe points, Firſt, by the 
flatute de donis conditionalibus lands in tail were not forfeited, neither 


for {clony nor fox treaſon; but for the life of tenant in tail: and this 
; ſtatute 
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ſtatute was made to preſerve the inheritance in the blood of them 
to whom the gift was made, notwithſtanding any attainder of felony 


tengge 2 
of te. L or treaſon ; and this law continued in force from 13 Ed. I. until 
«hen RE the 26 of H. 8. when by act of parliament eſtates in tail were 
5 forfeited by attainder of high treaſon; but as to felonies, the 
8 ſttatute de denis condlitionalibus does yet remain in force: fo 
76 zs for attainder of felony, lands or tenements in tail are not 
5 WW forfeited, but only during the life of tenant in tail; the inhe- 
% WE ritance being preſerved for the iſſue. R. S. L. 3 Vol. 197. cites 
1 74 N ; 
..) In Caſes of Felony. In reſpect of the Place 
init where. 
Jill. 5 
Sir 4 I. F O R robbery, piracy or murder committed /upcr altum mare, and 
25 tried in the court of admiraity by the civil law, and nat by 
unt ex, the attainder there, works no corruption of blood or forfeiture : 
: Ul 5 out Fhe be attainted before commiiſſiane rs by force of 28 H. 8. it doth. 
G. 1. P. R. 627. 
5 
Ca, . | . 
bb. (Mx) What may be forſeited. 
1 1. PH E donor in tail may give or forfeit his fee ſimple, quod nota. 
19 I Br. Eſtates, pl. 40. cites 4 H. 6. 119. and 5 H. 7. 14. 
451 2. A nian has the ward of his jon and heir apparent, and he is 
5 outlawed; yet it is ſaid, that the father ſhall not forfeit this ward, 
= for he cannot compel his fon to marry, as the lord may his ward, 
n- F no more than a guardian in ſocage. Br, Forfeiture de terres, pl, 70. 
te. Z cite#:33 .. 55 
ne 5 3. A man is attainted of felony, he ſhall not forfeit his charters of 
NM 25 his land; nor ſhall he, who has catalla felonum & fugitivorum, have 
n. 2 them. But, per Moile, the lord fhall have the charters with the 
i I land, Br. Forfeiture de terres, pl. 60. cites 10 E. 4. 14. and 21 
|; H. 
1 4. Geeds ſtolen, and warved are forfeited, quære, if the owner makes 
ie freſh ſuit. Br. Forfeiture de terres, pl. 62. cites 12 E. 4. 5. 


5. And in appeal of robbery, if the plaintift takes “ the mainour 
ſor thing taken in the manner, ] and the de/endant diſclaims in the pro- 
perty, and after is acquitted ; the king + ſhall have the mainour [ or 
| 1 taken in the manner. ] Br, Forteiture de terres, pl. 62. cites 12 
; o 4. 5. : | 
6. Note, if a man be attainted of treaſon by parliament, his lands 
and goods are thereby forfeited, without words of forfeiture of land or 
goods in the act. Br. Forfeiture de terres, pl. 99. cites 35 H. 8. and 
4 H. 7. 11. concordat per Townſend. _ | 

7- Grant of licence of wines, ſþall be forfeited for felony of ceſty 
que truſt, Hob. 214. E. of Somerſet's caſe. 1 
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447 Forfeiture, 


Br. tit. Co- 8. A founder/hip cannot eſcheat or be forfeited by attainder of fe- 
redy, pl. 5. lony or treaſon; for it is a thing arnexed to the lob, which cannot be 
cites 24 E. ſeparated. Arg. 4 Le. 138. cites Br. time of H. 8. 


4» 33: 72. 
— Rep. 13. 2. Arg. | 


Le. 190. 9. A man ſeiſed in right of his wife, may grant, but not forfeit ; 


s — - . . F wt 
4 Le 112, and fo may * guardian in focage — — The huſband may grant 


S. C. and A term for years, which he hath in the right of his wife, but he 

P.—— cannot forfeit it, &c. Arg. 2 Le. 126. in caſe of Venables v. 

Arg. Godb. Harris | 

316. S. P. E 

in caſe of Sheffield v. Ratcliff—® PI. C. 293. Oſborne's caſe. | 
Ex-cutor may give teſtators goods, but not furfeit them by outlawry. Guardian in ſocage may 

grant his guardianſhip, but not forfeit. Arg. 2 Roll. R. 325. cites Pl. C. Otborne's calc. 

10 E. 4. 1-——Godb 316. Arg. 322, S. P. in caſe of Sheflield v. Radcliff, | 


323 Los 


T enant by the cgurteſy, in the life of bis wife, cannot grant his eſtate of tenant by the courteſy, to anv- 


ther, £4: >: may fer fett i: for treaſon or iciony, viz. % way of dijchw7r, Arg. Godb. 325. 


And not- 10. Annuity pro concilis impendendo, cannot be granted or forfeit- 


— Arg. 3 Le. 185. becauſe there is a confidence. W roth's caſe. 


ing attain- 
cer and impriſonment of the grantee, vet he may give counſol, if the grantor comes to him as well 
as he could before the attainder and impriſonment. D. 1. b. 2. a. Mich. 6 H. 8. Oliver v. Emſon. 


11. An earledom may be forfeited by way f diſcharge and ex- 


oneration. Godb. Arg. 325. cites 7 Rep. 33 Nevil's caſe, 
*Theking 12. A park may be forfeited by attainder, but a* parker-/ip is a 


ſhall not uatter of ſervice, and cannot be forfeited as an intereit may. Arg, 


e Godb. 418, 419. cites Pl. C. 399. 

keeper fr a forfeiture, becauſe it is a matter of truſt. But if keeper of the king's park be attainted, hi 
ſhall for feit his office by wv ry of diſcharge and exoneration. Arg. Godb. 323. in caſe of Sheffield. 
Ratcliif.— Pl. C. 379. Sir H. Nevill's cafe. | | 


Contra, for | . N Ls: 70 
if iſſue on 13. One may forfeit as much as he may grant, Arg. Litt. R. 122. 
tail in life of i father, is attaint of treaſon and dies, it is no forfeiture of the eſtate tail ; but if hs 
levies a fine in his father's life, it is a bar to his iffue. Arg. Godb. 316. cites 3 Rep. 50. Sir George 


Brown's cate. 


a Stow. 14. If by forfeiture of all gocds and chattels, a bond be forfeited to 
133. Mich. the king? Per Coke Ch. J. it ſeems not. Roll. R. 7. Paſch. 12 Jac, 


2 C: B. R. Cullom, Betts, &c. v. Sherman. 
R. Anon. 


It is held, that where a perſon hath a grant of bona felonum & fugitivorum, he ſhall have rea, 
mon: y. dee inf. pl. 24. 


And if a 15. At common law cefty que uſe did not forfeit the uſe for felony 
7 5 An, or treaſon; for it was only a confidence; and it is the ſame at this 
95 % at this R 5 i 

Jah, commit: day, for a fruſt of inheritance or freehold, but otherwiſe of a chait:l, 
greaſmm or TJenk. 190. pl. 92. | | 

| felony, the | . 
12ad is luſt, and eſcheats and the truſt is ectinct. For the king or lo1d hy eſcheat cannot be ſeiſed 


to an uſe or truſt; becauſe they are in the poſt, and are paramount the confidence, Jeik . 


190, pL 92. 


[448 ] 16. e was not forfeitable at common lat, but it was grantable. 
Truſt is not grantable ar this day by law, nor forfeitable, but for 
CIK. 248. - ; 

1 chaltels. Jenk. 219. pl. 66. cites Hob. 214. : 
An uſe in contingency, ſo long as it is ſo, cannot be forfeited ; as if the mortgagor be attainted and par 
doned meſns between the mortgage and day of redemption, &c. per Wray Ch. J. Le. 260. 13 
Elz. B. R. in caſe of Manning. Andrgws, | 
| - 17. Commit 


EIN 


7 


I. 


ker. 


of fe. 
Ot be 


rſeit; 
grant 
1t he 
les y, 


e may 
— — 


an 


feit- 


ale, 
well 
on. 
ex- 


is 2 


Arg. 


book cites as in the marg. 
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17. Common or rent cannot be forfeited. Arg. Hard, 492. in caſe 
of Att. Gen. v. Sir Geo. Sands. | 
18. Inflantaneous ſeiſin gained by a fine is not forteited for treaſon. 


2 Lev. 170. in caſe of Browne v. Waite. 


19. It is ſaid, that the inheritance of things not lying in tenure, as 3 Inſt. 19, 
of rent-charge, rent-ſeck, commons, 5c, ſhall be forteited to the king 21. 
by an attainder of high treaſon, and that the profits of them ſhall be 
forfeited to the king by an attainder of felony, during the life of an 
offender, and that the inheritance ſhall be extinguiſhed by his 
death; for it cannot eſcheat, becauſe there is no tenure ; nor deſcend, 
becauſe the blood is corrupted. 2 Hawk. Pl. C. 449. cap. 49. 
ſ. | | 
20. It ſeems agreed, that all things whatſoever, which are compre- $taundf. 45, 
ended under the notion of a perſonal eſtate, whether they be in action 46. S. P. C. 
er poſſeſſion, which the party hath or is intitled to in his own right, Gg. H 
and not as executor or adminiſtrator to another, are liable to ſuch 566. 12 


| forfeiture. 2 Hawk. Pl. C. 450. cap. 49. ſ. 9. The book cites Rep. 12r. 


— 0 . P. * 
as in the marg. ee 
28. 44 E. 3- 44. Fitz. Coro. 317, 318, 319, 323, 334 379, 380. 2 Le. 5, 6. And. 19 Mo. 100. D. 


309, 310. 


21. It ſeems to be ſettled, that a bond taken in another's name, or Truſt of a 


a leaſe made to another in truſt, for a perſon who is afterwards con- leaſe for 
victed of treaſon or felony, are as much liable to be forfeited, as a granted by 


bond made to him in his own name, or a leaſe in poſſeſſion. 2 Hawk. the king's 
Pl. C. 450. cap. 49. f. 10. The book cites Cro, J. 312, 313. Patent, is 


| forfeited to 
Hob. 214. the king 


by attainder of felony. Cro. J. 512. the King v. Daccombe, executor of the Earl of Somerſet, 
So it was held, 24 Eliz. in one Armſtrong's cate.-Ibid. But, it was ſaid to be held 


by all, that in owe . + .'s caſe, that a truſt of a freehold was not forfeited upon attainder of treaſon. 


22. Allo it ſeems to be in a great meaſure ſettled, that the tru/? of 3 
a term granted by a man, for the uſe of himſelf, his wife and children, oa. 2 
Sc. is liable in like manner to be forfeited, if fraudulently made with Lev. 279. 
an intent to avoid a ſubſequent forfeiture ; but that it ſhall be for- Lane 642 
teited ſo far only, as it is reſerved to the benefit of the party himſelf, 1 

if made bona fide, whether before or after marriage for good con- Hard. 466. 
ſideration, without fraud, which is to be left to a jury on the whole cir- And. 294. 
cumſtances of the caſe, and ſhall never be preſumed by the court, where _—_ * 


it is not expreſsly found. 2 Hawk. Pl. C. 450. cap. 49. ſ. 11. The 34, pl. 1, 2. 
f Roll. Abr. 


343. F. 5 
6, 7. Mar. 45, 88. Sid. 260, 403. 1 Keb. 909. 


N) In Caſes of Treaſon or Felony. Chattels. 


I, I F a man be arraigned of felony, and takes to his clergy, he ſhall 
forfeit his goods, and the profits of his land. Br. Forfeiture de 
terres, pl, 117. cites 4 E. 3. 46. 
4 2. Indictment 


4 
3 


that this 


Nr . 


Forſeiture. 


2. Indictment of the death of a man, the exigent is awarded, and 
the party comes, and is found not guilty; yet the goods are forfeited, 
and the inqueſt compelled to ſay what goods he had: who faid that 


he had to the value of 40s. "Thorp afked what vill ſhould anſwer 
for the chattels; the inqueſt {aid the vill of W. and fo it was 
entered in the roll. Br. Forfeiture de Terres, pl. 32. cites 


[ 449 ] 23. A. was brought into the exchequer to anſwer the queen for a 
3 certain ſum of monty, by him received of B. to pay over to C. attainted 
Fife Of treaſon, and a bill made by C. to B. but not fealed was ſhewn forth, 
de Terres, upon which A. demurred in law; and becauſe it is only a che en 
p!. 2 2 8 action, and a naked contract upon the matter, he was diſmiſled. But 
Sure if a ſervant receive money to the ute of his maſter, and brings this 
though the into the houſe of his maſter, who after is attainted ; this is forfeited 
matter. be which is in the maſter”s poſſeſſion. Savil. 40. pl. 91. Mich. 24 and 25 
— 4 . : . 
ound BY! Eliz. Anon. | 
ice 101 : 
the queen — Nu ibid. pl. 48. cites co. Aſſ. . contra. That the queen ſhall hve thc money, and that 
the land of A. thall be thereof charged, niit u itt unding thut A. ht Hit av; Zed Hs law. og —* Us 
where the receipt was by ins proper hands. Brooke makes a quere how this cafe, and the former 
caſe, pl. 47 agree. | 
Br. Choſe in action, pl. 10. cites S. C. and P. and ſays, that A. wor ſoif d of certain lard, after that 
be was debtor to the king, part in fee fimplc, and part fr 20 year i, and thewed who vas tenant of the 
one, and who of the other, by which a ſcire facia- iſſued 2gwnit the terterants, and the king tad 
execution, and ſo ſce choſe in ancien foricited to the king————Br. Charge, pl. 34. cites S. C. 


4. A termor is diſtreined for rent behind; afterwards he is at- 
tained for felony, done before the dil: ſe taten; the king ſhall not 
have this diſtreſs as a forfeiture, unleſs he ſatiiſies the party that diſ- 
treined ; for this was lawfully taken tempore captionis, per Doderides 


J. 3 Bulſ. 17. Hill. 12 Jac. 


5. If A. gage gooas to B. and after A. is altainted of felony, yet 


the king ſhall not have the goods thus gazed, without payment of 
the ſum for which they were gaged ; becauſe neither of them hath the 
abſclute property in the goods to gaged, per Doderidge J. 3 Bull. 17. 
Hill. 12 Jac. : ; 
6. A covenant to pay money ſhall be forfeited to the king by attain- 
der of felony, per Cur. Noy. 155. and fays that fo it was adjudged in 

the caſe of George Norris, | | | 
It fees 7. If aperſon is attainted, the king is intitled to penal things in- 
Mould be #7741), as to an obligation, horſe, &c. ſo the attainder of one jointenant 
dameHale's forfeits all, Arg. Raym. 121. but not fo of things in poſſeſſion, which 
caſein Pl. may be divided. citcs 3 Inſt. 55. of a chattel real in poſſeſſion, and 
— 233-0 that Pl. C. 243. * intimates ſo much, becauſe he inſtances only in 

entire chattels. | | 

Jenk. 293. 8. Truſt of a chattel is forfeited for fclony, if it be a lcaſe in groſs; 


L 59. cites hut otherwiſe, if it be to attend the inheritance. 3 Ch. R. 36. Paſch. 


b. NE / > 1 
en 21 Car. 2. in the Exchequer, in caſe of the Att. Gen. v. Sir Geo. 


of Win- Sands. 


cheſter's | 
Gale. Arg. Hard, 466. and per Hale Ch. E. 467. 
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double the value of the goods jo taken, to the party grieved, to be re- mon law, 2 


Forfeiture, 449 


(0) In Caſes of Treaſon or Felony, what is to be 
done with Chattels before Conviction. 


1. 18. E. 2, enacts that felor's goods may be ſecured before attainder, 
but he ſhall be maintained out of them, and they ſhall be reſtored to him 


if acquitted, 
2. Stat. de catallis felonum, enacts that none taken for felony, for 


which he ſhall be impriſoned, ſhall be diſſeijed of his lands or chattels, 


until he be convicted thereof; but as ſoon as he 1s taken, his tenements 
and chattels ſhall be viewed by the ſheriff, and other officers of the king 
and lawful men, and inventoried and kept by the bailiſf of him that is fa 
taken, who hail give ſurety to the juſtices, of the chattels, or the price; 
ſaving to the accuſed and his family their neceſſaries, as long as he ſhall 
be impriſened, and his reaſonable eſlover ; fo that when he is convicted, 
the reſidue of his chattels (beſides his eftover may remain to the king, 
with the year and day of his lands; but if he be acquit, his chattels 


Hall be reſtored. | Ea 
3. The vill may ſeiſe the goods of a man outlawed for murder, 


where they can find them. Quod nota. Br. Forteiture de Terres, pl. 


32. cites 22 Aſſ. 81. | | 
4. The officer nor the ſheriff cannot take * the goods away with [ 0 
him, unleſs they he forfeited. But where one is appealed or indicted > 45 | 
of felony, he muſt ſeiſe and take /ecurity, that they ſhall not be efligned, | Of 2 ie-. 
ut not remove them; and if the party will not find ſurety, he ſhall fce and Off. 
put them into the hands of the nezghbours to keep, per Cur. Br. For- pl. 3. cites 


feiture de Terres, &c. pl. 7. cites 43 E. 3. 24. . C.—Þr. 


Corone, pl. 


9 cites S. C. Br. Forfeiture de terres pl. 44. cites 44. Aff. 14. S. P. per Finch. Quod Curia conceſſit. 


And it ſeems that this order ought to be ot every one that commits felony, till he is attainted. 


8. If a man ill another by misfortune, he ſhall forfeit his goods, 
and he ought to have his charter of pardon of grace, per tot. Cur. 


Br. Forfeiture de Ferres, &c. pl. 9. cites 2 H. 4. 18. 
6. Where a man is indicted of felony, till he be attainted, his 
goods hall not be removed out of his houſe, but ſhall be in keeping of the 
neighbours quouſque, &c. and all the mean time, the felon ſhall have 
his living of his goods; quod nota, that they are not forfeited before at- 
tainder. Br, Forfeiture de Terres, pl. 10 cites 7 H. 4. 47. per Hulſ. 
7. 1 Ric. 3. cap. 3. enacts that no ſheriff, under ſheriff, eſcheator, This ſtatute 
bailiff of franchiſe, or other perſon, ſhall ſeiſe the goods of any ferſon ar- is ſaid to be 


in affir- 


reſted or —_— ſuſpicion of felony, before he be convicted or at- n nee of 
tainted thereof, or the ſame goods be otherwiſe lawfully forfeited, on pain he com- 


* 
Hawk. Pl. 
455. ch. 49. 
| ſ. 39. 
f as ena ed by 25 F. 3. 14. that in 1h: ſgtond capias, given by that ſtatute, on the return of a n'# 
invent as, it ſhall be compriſed, that the ſheriff ſhall cauſe the party's chattels t» be {-1/-d, and ſafely kept till the 
day of the writ or precept returned, cc. and this is ſtill in force, notwithſtanding this ſtatute of 1 R. 3. 
3- for this prohibits only the ſeiſing of the goods of thoſe who are arreſted. 2 Hawk. Pl. C. 455. 
ch. 49. f. 37. ; 

It ſeems plain from this ſtatute, that goods may be ſeiſed as ſoon as they are forfeited ; and it 
ſcems the whole townſhip is anſwerable for them to the king, and may ſeiſe them wherever they 
can be found. 2 Hawk. Pl. E. 455. ch. 49. ſ. 40. | 

Vor, XIII. 


covered by action of debt, fc, wherein no ir, &c. to be allowed. 
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See Lutw. 132. for the pleadings upon this ſtatute Del upon this ſtatute, for that the 
plaintiff being irie upon juſpicion of felony, the d-fendant ton his goods b fore he was convifted or at. 
tainted, contra formam ſtututi, &c. and demanded the double value. Upon the iſſue non debet, it was 
frund for the plaintiff, and moved in arreſt of judgment, that the declaration was not good, for that 
it 1S not olledged that they w ſciſed for this cauſc. For it he took them as treſpaſs, an action lies not 
upon this ſtatute, ſed non allocatur. Becauſe it ſhall he *:e»d:, that he ſeiſed them for this cauſe, 
when no other cauſe is ſhewn. And the addition of contra f mum flatuti explains ity and makes it 
good, if it had been before ambiguous. As in 14 El:z. D. 312. in an action for diſtreining averia 
carucz, contra formam ſtatuti; although it be not averred, that he had other goods ſufficient for 
the diſtreſs, it is well enough. For contra formam ſtatuti implics as much, wherefore it was ad- 
judged for the plaintiff. Cro. E. 749. Paſch. 42 Eliz. B. R. Hill v. Langly. | 

Tr. ſp): upon this ſtatute for taking the plaintiff's gods (being arreſted for ſuſpicion of felon) 

before conviction, and declares of , a certain parcel of manrcy ; and after verdict for the plain. 
tiff, it was moved in arreſt of judgment, becauſe the wores of the ſtatute are, tat none /Þull [rife eli 
gods of any perfor, Sc. and that money is not goods tes Fitz. Brief. 512. but adjudged for the plain. 
tiff. and that money is goods: And that cate is only the opinion of Finchden. Mich 32 Car. 2. B. R. 
Ray m. 414. Oſborne v. Wandel. 
And upon exception taken in an action upon this atute, after verdict; for that the declara. 
tion ſays, dona & catalla, and then alleges money and goods, u herea money is not included under 
bona according to“ Fitzh. it was anſwered, that it is true, though en y cannct be demanded by its 
N.. of bna, vet il may be granted by that naue ; for the perſon who hatlh the grant of bona ſelon. & 
fugitivorum, ſhall, without doubt, have his ready money, though a declaration for money is pro 
pecuni's numeratis. 2 Show. 132, 133. Mich. 32 Car. 2. B. R. Anon. ſeems to be S. C. as above, 
Ofbora v. Wandel. * Fitzh. Abr. tit. Brief, 512. cites M. 39 E. 3. 23. 

It has been alledged to extend, as well to the ſeiſure of money, as of any other chattels. 2 
Hauk. 475. f | 

Ad another exception was, for that the e Hion recited the ſtatute, and ſaid, no /eriff nor wund:r- 

ſheriff, nor eſcheatar, nor ary ther perſon ; and in the Fatute, underſberiffi are nat mentioned; yet held that 
this doth not enlarge the ſtatute ; for that it is included in the word ſheriffs ; and then it is, 7 ay 
ether pn, and therefore that is well enough. 2 Show. 132, 133. Mich. 32 Car. 2. B. R. Anon, 

An action being brought upon this ſtatute, and a verdi for the plaintiff, it was moved in arreſt 
of judgment, that the ſtatute was m/r-cited, whereupon the parliament roll was brought into court 


and read, and the ſtatute was for /-/p:ic:9n , ; whereas the declaration was for telony, which 


— 


being matter of ſubſtance, the court ordered an capiat, per billam. Sty. 18 5. Mich. 1649. E. R. 
Archer v. Holbidge. | 


[451] (P) From what Time; and what Power the Of- 


fender has over Goods before Conviction. 


Is ] F goods are forfeited by outlawry or attainder of treaſon, the 
property is in the king immediately, and the king may grant 

them over immediately; and the grantee may have an action in his 

own name. Br. Forfeiture de Terres, pl. 26. cites 39 H. 6. 26. 


2. If a felon be convified by verdict, confeſſion or recreancy, he doth 


| forfeit his goods and chattels, &c. preſently ; for, where a reaſon has 
see the been yielded in our books, that the * praying cf his clergy was a refu- 
note on pl. ſal of the judgment of the law, and a flight in law, and that for that 


| + cauſe he forfeited his goods and chattels, that doth not hold; for if a 


man be convict of petit treaſon, or murder, or any other crime, for 
which he can't have his clergy, yct by the very conviction he forfeit- 


eth his goods and chattels before attainder. And Stanford (ſpeak- 
ing of a felon convict by verdict) faith, that he ſhall forfeit his goods 


which he had at the time of the verdict given, which is the convic- 


tion in that caſe, and by the ſtat. 1 R. 3. 3. no ſheriff, bailiff, &c. ſhall 
ſeiſe the goods of a felon before he be convicted of the felony, where- 
by it appeareth that the goods may be ſeiſed as forteit after convice 
tion. Co. Litt. 391. a. 8 
It was held by all the barons, and fo they delivered the law to the 


jury; that where B. entered into a /tatute to A. and A, afterwards was 


a fugitive 


Forkeiture. 


451 


TO a fugitive beyond the ſeas in 27 Eliz. and after, before office, A. re- 

© turned and releaſed this ſtat. and office is after found, this releaſe 

for that ſhall not be a bar to the 477”; for he was intitled by the flight, and 

apr the office is but an informing of him, and the ſtatute was In him 

inkes > before the office. Mich. 3 Jac. 1. Cro. J. 82. the King v. Sir 

g averia Rich. Wendman. 

ent for 4. The goods are not forfeited 2%, conviction, and till then the The praying 
TR party ought to have them for {15 manntenance. And before con- of clergy 
felons) viction they cannot be ſeiſed for the king's uſe, though they may tee e any 
. 3 be put in ſalva cuſlodia. Godb. 200, Mich. 11 Jac. in the Starr forfeiture, 
a x Chamber, in the cut: of Miller v, Reynolds and Ballet. wo 4 
„ Be . chattels are forfeited immediately upon his conviction. 12 Rep. 121. Mich. 12 Jac. Anon. 
S 3 5. Co, a felon or traytor may, after the felony or treaſon, and be- 

1 fore conviction, fl! bona fide for his ſuſtenance, Sc. his chattels, be 

lon, & they real or perſonal; per Coke Ch. J. 8 Rep. 171. b. Paſch. 8 

i pro Jac. in Sir George Fleetwood's calc. | 

above, 6. Trover for diverſe goods was brought againſt the defendant, 

tels. 2 being fheriff of London, by the plaintiff, who was the ſan of Jones, 

— who was executed for roobery, and burglary 3 and he being in New- 

yok gate, and his goods ſeized by the defendant, Jones made a bill of ſale 

10 410 of the goods mentioned in the declaration, to the intent to make pro- 

pee viſion for the plainiif, being.his fon; and by Holt Ch. J. the bill 

2 was ruled fraudulent; for thougli a fale bona fide, and for a valuable 

which conſideration, had been good, becauſe the party had property in the 

B.R. goods till conviction, and cινxt to be reaſonably ſuſtained out of them 


yet ſuch a conveyance as this, cannot be intended to any other 
purpoſe, than to prevent a. forfeiture, and defraud the king; and 
Holt Ch. J. ſaid, that there was a fraud at common law, as in ſuch 
a caſe as here; and though this bill would not be fraudulent againſt 
a ſubſequent voluntary diſpoſal by Jones; yet, when he is convicted 
for a fact before the tale, this jhall relate and avoid the fate, and no 
countenance ought to be given to ſuch a conttivance as this, where 
a man has gained an eſtate to a contiderable value by robbery, and 
when he is detected, he would give this to his poſterity; and the 
plaintiff was nonſuit. Skin. 357. on a trial at Guildhall. Trin. 
5 W. & M. Joncs v. Aihurlt, 

7. No part of the perfonal eſtate is veſted in the king, before the 
ſelf murder is found by ſome inquiſition, and conſequently the for- 
feiture thereof is ſaved by a pardon of the offence, before ſuch 
finding. 1 Hawk. Pl. C. 68. cap. 27. ſ. 9. 

8. But if there be no ſuch pardon, the whole is forfeited imme- 
diately after ſuch inquiſition, from the time ſuch mortal wound was 
869 and all intermediate alienations are avoided, 1 Hawk. Pl. 


68. cap. 27. f. 10. 
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® Br. For- 
ferture de 
terres, pl. 
58. S. P. 
At crot- 
Ace found 


thereof. 


citas S. C. 
Br. Prærog. pl. 67. cites S. C. 


Forfciture, 


(Q) Forfeiture of one Perſon, in what Caſes it 


ſhall be of another. 


I. \ was bound to tio in 201. and one of the two was felt ae fe, 
* which was found by office, and per Chocke J. the * whole 


obligation is forteited. But contrary per Younge; for by the 
death it is veſted in the other by the ſurvivor; and the office which 
came after, cannot deveſt this which was veſted before, quære. Br. 
Jointenants, pl. 34. cites 8 E. 4. 4. | 


withow the otter, might have releaſed the obligation. 


S. P. Br- 
Relation, 
pl. 36. cites 
33 E. 3. 


2. Goods taken by a treſpaſſor ſhall be forteited by the attainder 
of the owner for felony; for the right and property remains in the 
owner, and the law ſhall adjudge them in him, until he makes his 
election to the contrary, by bringing writ of treſpaſs. Cro. E. 824, 
Paſch. 43 Eliz. C. B. in caſe of Biſhop v. Lady Montague. 

3. Tw jointenants of a ward, ane des td, both ſhall be puniſhed 
in action of waſt. Co. Litt. ſ. 67. 54. | 

4. Hertgagee of lands forfeited to the king muſt make his de- 


mand of the money at the exchequer, and not upon the land, nor 


need the king tender it. Goldſ. 137. pl. 41. Sir Rowland Hey- 


ward's caſe. 
5. A. deviſed to B. the father for life, reminder to C. his ſon as 
infant in fee, and deviſed 4001. to the ſon, to be paid at 21; A, 


made the father executor, and left 20001. perſonal aſſets, and B. 


having ſpent the perſonal aſſets, mortgaged: the lands to F. S. and 
made affidavit that they were free from incumbrances, and that he was 
ſeiſed in fee, and levied a fire for corroborating the mortgage, and 
ſo declared the uſe thereof for him and his heirs; the /n having 
entered for a forfeiture, the mortgagee brought his bill to be re- 
lieved, and the court decreed that the mortgagee, notwithſtanding 
the forfeiture, ſhould hold and enjoy the Jands againſt the fon, dur- 
ing the life of the father. Hill. 1699. Abr. Equ. Caſes 257. 
Willis v. Fineux. 

6. If tenant for life, of the office of marſhal of B. R. grants an of- 
fice for life, and then commits a forfeiture of his eſtate ; yet the 
under grantee ſhall continue in for the life of the grantor ; becauſe 
the grantor ſhall not, by his own act, defeat his own grant; per 


Holt Ch. J. 12 Mod. 558. in Sutton's caſe. 


(R) Relation as to Lands and Chattels. 
I. ALTA INDER in felony or treaſon, by verdict, confeſ- 


ſion or outlawry forfeits all from the time of the oftence 
committed, as to lands; and ſo it is upon an attainder of out- 
; lawry. 


len k. 65. pl. 22. S. P. Becauſe the outlawed perfor, 
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{awry. But for + goods, chattels or debts, the king's title ſhall look no and Fitzh. 


a . Forfeit 
farther back than to thoſe goods the party, attainted by verdict or con- nite eiture, 


>fſicm, had at the time * of the verdict and confeſſion, and in out- IS. p. But 


lawries at the time of the exigent, as well in treaſons and felonies, Brooke 
makes a 


Bacon's Uſe of the Law, 41. —_ 


thereof; for he ſays, that it ſeems to him, that it ſhall only be from the time of the outluzury pro- 
nounced, or after ; for outlawry has no 1{.ution, as verdict haz, Br. Forfeiture de Terres, pl. 98. 
cites 30 H. 6. 8. {but it ſhould be 30 H. 6. 5. S. P. Br. Relation, pl, 42. cites 30 H. 6. 5. 
as well as upon attainder by verdict ———C9:r4 held in the time of H. 8. of attainder of felony ; 
tut it is: good law upon attamder % v dict; for this ſhall have relation to the act; contra of out- 
lawry. Note the diverſity. Ibid. S. P. Br. Relation, pl. 14. cites 42 E. 3. 26. 
Attainder /y ol: y ſhall have relation unto the * exiz-xt, as unto lands and tenements; ſo that 


a feoffment of the land or grant of a rent, before the exigent awarded by him that is attainted in 


ſuch manner is good. Perk. ſ. 28. - ” Bro Relation, pl. 14. Cites 42 E. 3. 26. 8. P. 
And attainder dy verdi ſhall have relation unto the time of the felony commied according to the 
ſnppoſal of the indiffm- nt, as unto lands and tenements, and / ſhall an attamder 5y corfe/ton. Perk. 


I. 28. cites 30 H. 6. 8. | LED 

+ Perk. f. 29. So that a gift made of the goods before judgment, is good. cites 41 Af. 13.— 
Br. Forfeiture de Terres, pl. 58. cites 8 E. 4. 4. acc. per Danby Ch. J. and Needham J. quere, if 
by covin, per Brook, ibid. 


2. Where a man is arraigned ef felany, and acquitted, and it is 0 1 api 
clation, 


found that he fled for the felony, he ſhall forfeit ins gogods which he . 
had at the time of the acquittal, and nit at the time of his flight. Br. S. &. 
Forfeiture de "Terres, pl. 119. cites 3 E. 3. It. Nor. Goldfb. 

3. But where the flying is found before the coroner, they are for- CD 
feited which he had at the time of the verditt taken before the coroner, Fitzh. Co- 
Br, Forfeiture de Terres, pl. 119. cites 3 E. 3. It. Nor. rone, 296. 

4. In attaint, judgment was given againſt the petit jurors, and The judg- 
it was doubted, it the jurors having aliened their lands meſne between near very 
1 : goods, 
the teſte of the writ and the judgment, whether the king ſhall have qall have 


| thoſe lands or not? therefore quizre of the relation of it, Br. Rela- relation 22 


the teſte of 


. tion, pl. 14. Cites 42 E. 3. 20. | rats ad, 


2!taint, where they have aliened for fear of the attaint, viz. by covin. Br. Relation, pl. 45. cites 
8 E. 2. and Fitzh. Ailiſe, 369. S. P. Er. Colluſion, pl. 44. cites 8 E. 2. and Fitzh. Atfiſe, 
3296.——Therefore it ſcems contra of gods ſold betore, or atter the teſte of the attaint bona fide; 
tor if they are ſold before judgment, it ſeems that the ſale is gad. Quere, of a ſale before exe- 
cution. a 


5, And of the relation of a judgment in premunire alſo, and ſee Quere, as 


: to an in- 
the ſtatute thereof. Ibid. | eee 
a preminire, on 13 Eliz, For it was not reſolve. Cro. C. 172. Mich. 5 Car. B. R. Grolts y 
GUY Cr, Jo. 217. S. C. by name of Grois v. Gayne. 


b, And, it ſeems, that where treaſon is made by tatute, ſhe ſhall 
forfeit in like manner. Ibid. | 

7. Quære, if it be not the ſame law in the premunire or attaint. 

id, | 


8. If a man commits felony, and after. „ land, and after ig , 
attainted ; there the land purchaſed is forfeited, as well as the land 1 
which he had at the time of the felony committed, per Perſey and þ 
Belknappe. Quod nullus dedixit. Br. Forfeiture de Terres, pl. | 


80. cites 48 E. 3. 2. 

9. If goods be given to A. by deed in his abſence, and A. commits 
felony before notice of the gift, yet the king ſhall have the goods; 
tor his notice ſhall have relation to the gift. Br. Done, &c. pl. 30. 


Cites 7 E. 4. 29. . 
NY I Nan 3 10. If 


—_—_ :  - Forfeiture, ; 
Baron and 10. If one be found fel de ſe by office, the office ſhall have re- 8 indi& 


PF rn EM 


Þ 
5 feme * lation 10 the fir/? ftrote, per Littleton, Br. Prærog. pl. 67. cites 8 _ 
$2775 for | 5 , 
| years; the E. * we | NS __ : | | Kely 
en is felo ds ſe, feme is in by farvivor ; yet 1f this he afterwards found by office, the King thall 10 
have the whole term. Pl. C. 458. Trin. 3 Eliz. Hates (Dame) v. Petit] - 
| : f the | 
11. There is a great diverſity, as to the forfeiture of land, )e- Har 
tween an attainder of felony by cutlatory, upon an appeal, and upon 
an maifment ; for in the calc of an appeal, the detendant ſhall for- 
feit no lands, but ſuch as he had at the time of the outlawry pro- "® 
nounced; but in caſe of indictment, ſuch as he had at the time of then 
5 the felony committed, and the reaſon of this diverſity is evident; 1 felt. 
5 for that in cafe of appeal there is ne time alledged in the writ, when WE Da 
5 the felony was dene; and therefore of neceſſity it mult relate, in that 
i caſe, only to the judgment of the outlawry ; but in the caſe of in- 
4} dictment, there is a certain time alledged ; and therefore, in that 
* caſe, it thall relate to the time alledged in the indictment when the ME 
8 felony was committed. Co. Litt. 390. b. 5 = 
15 * For then 12. But in the caſe of the indictment, there is alſo a diverſity to 
# the title of be obſerved; for as it hath been ſaid, it ſhall relate to the time al- ex. 
F _=_ —w_— ledged in the indictment for @v:idin:g of eftates, charges, and incumn- WW tut 
ed. brances made by the felon aſter the felony committed; but for te ca 
Rep. 170. mean prof.ts of the land, it ſhall relate only to the * judgment, as WM <i 
4 . well in this caſe of outlawry, as in other caſes. Co. Litt. 390. b. 25 
* and cites Pl. C. 483. | | = ſel 
* T3. A. committed treaſon, 18 Eliz. for which 26 Eliz. he was 1 


attainted by trial; and in the mean time, between the treaſon and 
the attainder, he was canuſce of a fine of certain lands, conveyed by 9: Wi 5 
B. to the uſe 7 the ſaid B. and His wife, ſiſter of the ſaid A. and if =. oh 
the heirs of the ſaid B. And after this, B. and his fame bargained Wl C 
and ſold the lands to J. S. ir money, and they coveyed them to him 2 
by fine. And now upon diſcovery of the treafon, and the attainder 
of A. J. S. was advited by Flowden, Popham, and many others, 
that the eſtate of the land was in the queen, becauſe the queen is 
intitled to all the land that traitors had at the time of the treaſon, or 
after. So the uſe, which ſhould create eftate to B. and his wite =_ 7? 
upon the fine, by the relation of the right of the queen by the at- 
tainder, is deſtroyed; wherefore J. S. ſucd to the queen, and th WE n 
ranted him the land again by patent. Mo. 196. Trin. 27 Elz. bi 
Pimb's caſe. | | a 
14. The treaſon of compaſſing the king's death was laid in the in- ( 
dictment to be the 3oth of May, 11 Cur. 2. yet upon the evidence, it 0 
appeared that Sir Henry Vane, the very day the late king was Wl 
murdered, did fit in counſel for the ordering of the forces of the na- 
tion againſt the king, that now is, and ſa continued on all along, un- | 
til a little before the king's coming in. It was reſolved, that the day Wi 
laid in the indictment is not material, and the jury are not bound to 
find him guilty that day, but may find the treaſon to be as it was in 
truth, either before or after the time laid in the indiciment, as is re- 
ſolved in 8yYER's caſe, Co. Pl. Coron. 230. And accordingly, in 
this caſe, the jury found Sir Henry Vane guilty of the treaſon in the 
| 5 indictment, 
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jndictment, the 3oth of January, 1 Car. 2. which was from the very 
day the late king was murdered, and ſo all his forfertures relate to 
that time, to avoid all conveyances and lettiements made by him. 
Kelyng. R. 16. pl. 6. Prin. 14 Car. 2. Sir Henry Vane's caſe. 

18. If there are two j5int-oblivees, and one of them is outlatued, 
the king ſhall have the whole, becauſe each had power of the whole, 
Hard. 26. Arg. cites Fitzh. Execution, 113. 
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Put if a 

COM MOIL 
perion's 
title is prior 


50 the King's, it is otherwiſe. Ibid. cites 49 E. z. 16. 


16. If A. gives B. a mortal zvaund, and then A. ſells his land, and 
then B. dies; there ſhail be ſuch relation as to make the land for- 
feited from the firſt ſtrote. Arg. Vent. 371. cites Pl. C. 293. 
Dame Halc's catc, | | 


(88) Purged, or diſpenſed with, by what. 


1. ] T was agreed, that where exigent is awarded in felony, and 
after the party ſhews charter of pard:n Hellen date than the 
exigent awarded, and ſurety put in in chancery, focundum formam fta 
tuti, before the exigent, the goods are ſaved and not forfeited; be- 
cauſe the charter and ſurety appear by matter of record, Br. For- 
feiture de Terres, pl. 6. cites 43 E. 3. 18. 
2, No part of the perſonal eſtate is veſted in the king before the 


ſelf murder is found by fome inquiſition; ana conſequently the for- 


1 


feiture thereof is ſaved by a pardin of che offence before ſuch finding. 
1 Hawk. Pl. C. 68. cap. 27. ſ. 9. 

3. But if there be no ſuch pardon, the whole is forfeited imme- 
diately after ſuch inquiſition, from the time ſuch mortal wound was 
given, and all intermediate alienations are avoided, 1 Hawk. Pl. 


C. 68. cap. 27. ſ. 10. 


CB} What Charges are avoided by it. 


1. CFENANT in tail, reverſion in the king, Tenant in tail made 
a leaſe for years, and levied a fine to the king. The king ſhall 
not avoid the leaſe ; for he comes in in the reverter. But in ſuch 
caſe, if he be attainted of treaſon, the king ſhall avoid the leaſe. 80 
a ſtatute of forfeiture is ſtronger than a ſtatute of conveyance. Arg. 
* 324. cites 2 Mariæ. AvusT1N's caſe cited in Walſingham's 
caſe. | | | 


(U) Forfeiture. By Flight; and how to be ſeiſed, 


and when. 


Ibid. pl. 46. 
S. P. cites 
45 All. 
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I. N OTE, that if it be found before a coroner by inqueſt, t haf 
a felon or thief withdrew himſelf, the chattels are forfeited 


without more; and the ſheriff ought immediately to ſeiſe his /and 
Nn4 into 


Am, 


R R 
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Forfeiture, 


into the hands of the king, by ſimple parol toit heut ingugſt, and cauſe 
to ſeiſe all his chattels into the king's hands, and fe carſe them to le 
appriſed, as well by villains as by freemen, and put the price in the 


Br. Forteiture de Terres, pl. 33. cites 22 Aff. 96. 

2. In appeal of death, the defendant made default, by which exigent 
was awarded ;, and thereby the goods and chattels were forfeited, 
A writ may iſſue to the ſheriff, or to the eſcheator, to ſeiie them. 
But per Knevet, commiſſion cut of the exchequer, to ſeiſe them, is 
againft law; for they were not forfeited till now. Br. Forfeiture 
de Terres, pl. 40. cites 41 Aſſ. 13. 

3. A man was taken for ſuſpicion of larceny, and bailed to F. N. 
bail:ff of D. to keep him, and he eſ-aped for default of good keeping; 


and there it was ſaid, that if he was not indicted, his goods ſhall not 


be forfeited ; quod mirum ! for he who flies for felony ſhall forfeit 
his goods. But it ſeems, that this word (indicted) is intended, that 
it ſhall be found by indictment, that he fled for felony before the 


yup were forfeited; for the flying ought to be of record. Br. 


orfeiture de Terres, pl. 43. cites 42 Aff. 5. 

4. Appeal was brought by a feme againſt three, of the death of her 
huſband, one is outlawed, and the other two render themſelves at the 
exigent, and their goods were forfeited, becauſe they ſtaid till the 
exigent. Br. Forteiture de Terres, pl. 45. citcs 44 Aſſ. 16. 


5. Appeal againſt two, the one as principal in one county, and the 


ether as acceſſary to the ſame murder in another county, and the ext- 
gent was awarded; and after the acceſſory goes quit, becauſe it was 


in another county, and prayed reſtitution of his goods, and could 


not have it; for the goods are forfeited by the awarding of the cxigent, 
which yet ſtands in force, Br. Forfeiture de Terres, pl. 46. cites 
45 Aff. 9. | =: 
6. Upon a jury's finding that the defendant fled at the ſame time 
that they acquit him of an indictment of capital felony, or as ſome 
ſay, of larceny before juſtices of oyer, &c. he forfeits all his perſonal 
— But ſuch od 
land; becauſe by the acquittal, the land is diſcharged. Neither 


will it have any effect as to the goods, if the indiciment were inſuſ- 


fictent ; or if the flight be diſproved on a traverſe, which, as all agree, 
may be taken to any ſuch finding, except that by a coroner's inqueſt ; 
and as ſome ſay, even to that, as well in reſpect of the flight, as 


of the particulars of the goods, 2 Hawk. Pl. C. Abr. 445. cap. 


49. 1. 11. | 
7. Upon a preſentment, by the oaths of 12 men, that a perſon, 


arreſted of treaſon or felony, fled from, or reſted thoſe who had 
him in cuſtody, and was killed by them in the purſuit or ſcuffle, he 
8 all his perſonal eflate, 2 Hawk. Pl. C. Abr. 445. cap. 40. 
II. : 


(W) In 


roll oe coroner, and deliver them to the vill, to anſwer to the king. 


nding cauſes no forfeiture of the iſſues of the 
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Forkeiture. 456 


(W) In Caſes not Treaſon rior Felony, but of infe- 


rior Nature. 


I, I F a man be miſcreant, it is a forfeiture of his land, per Belknap, 


Br. Forfeiture de terres, pl. 94. cites 5 R. 2. 
2. In treſpaſs, it appears, that where the defendant is attached And the di- 
for goods in an action of treſpaſs, and makes default at the day, his 1 4 os 
goods are forfeited. Br. Forfeiture de Terres, pl. 23. cites 14 H. fuch cafe, 


6. 14. is the de- 
F fault of ba- 


ron and feme. Br. Forfeiture de Terres, pl. 23. cites 14 H. 6. 14. 


3. For petit larceny, under 12d. the party ſhall forfeit all His goods, 
but no land, quod nota; for this is felony, though not felony of 
death. Br. Forfeiture de Terres, &c. pl. 1. cites 27 H. 8. 22. per 
Fitzherbert J. 

4. Attainder of premunire works no corruption of blood, but is a 
forfeiture of lands in fee ſimple, but not of lands in tail. Co. Litt. 

1. a. 

" By g9 Anne, 14. one challenging another for money won at play 
 forfeits his goods. | | 

6. 1 Geo. 1. 55. Papiſts not regiſtering their eſtates forfeit them. 

7. An heretick, though burnt for hereſy, forteited neither lands nor 
goods. Becauſe the proceedings againſt him were only pro ſalute 
anime. Hawk, Pl. C. cap. 2. 1. 10. | 


(X) Where, after Forfeiture, a Subject may enter 
| without Livery of the King. 


I. HERE a man is attainted of treaſon by parhament, and 16 
* his lands in uſe, and in poſſeſſion, and after the Heir 
i reſtored by another parliament after that the king had made a feoff< 
ment in fee of a manor ; he ſhall not have {cire facias to reſume the i 
land, and to have livery; for where the king departs with fee ſimple, | 
he cannot reſume. Br. Livery, pl. 13. cites 7 H. 4. 20. 
2. But where the king is ſeiſed by attainder of felony, and leaſes for So where 


life, and J. N. has title, he thall ſue to have reſumption to the king, _— 


and to have livery out of the hands of the king; for the rever/z9n 8 
and fee was in the king, Ibid. fee of the 
land of th: 


heir in ward; there ſhall be reſumption and livery made to the heir; for the king had not the 
fee fimple to give; contra where he has the fee, and gives the fee; note, a diverſity. Ibid, 


3. Tenant in tail levied war againſt the king by treaſon, and was 
killed in battle, and ſo died before he was attainted, by which it was 
enacted by parliament, that he ſhould forfeit all his lands of fee ſimple, | 
and that the king ſhould ſeiſe as well the land of fee-ſimple as the [ 457 ] 


Jand tailed ; and by mandamus it was found that the land tailed _ 
tailed, 
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Forfeiture, 


tailed, &c. and that the heir is within age, upon which the heir at full 
age, ſued in the chancery to have livery of the land tailed, where, 


upon argument, the beſt opinion was, that he ſhall have livery; for 


where the ing ſeiſes by a title ſurmiſed, and has other true title, the law 


will adjudge him in by the juſt title, which is here by the wardſhip; 


for nothing was forfeited by the act of parliament but land of fee 
ſimple, and it appears there, that none ſhall have livery without 
office ſerving for him; and fo the beſt opinion is that he ſhall not be 
put to ſue by petition. Br. Livery, pl. 14. cites 7 H. 4. 32. 

4. Office was found that J. N. who held of the king aliened without 


licence to W. S. and returned in the exchequer, and thence ſent into 


chancery, and thence into B. R. to be diſcuſled; and there fon! for 


W. S. that it was held of T. R. who held over of the king ; by which 


he had livery out of the hands of the king, with the iſſues in the mean 


time. Br. Livery, pl. 15. cites 7 H. 4. 41. 


5 Where the king is intitled to ſeiſe, as for outlawry of felony, ward, 


alienation without licence, &c. there the party who has title ſhall be 
compelled to ſue livery; contra upon outlawry in a perſonal action; 
for there the king /hall not ſeiſe, but only take the profits. Br. Livery, 
pl. 5. cites 9 H. 6. 20. 


pires, the leftor, or be ub bas right, may enter without livery ; for the king is not ſeiſed but of a cha7- 
tei, or of the profits of the land, and never could ſeiſe the ſoil of the tenant of the franktene— 


ment but only the profits in the one cafe, and the chattels in the other. Br. Livery, pl. 5. cites g 


H. 6. 20. 


See Pre- 
rogative. 


(v) Levied or * Recovered. How. 
I. 31 £. 3. fat. 1. cap. 4. enacts that the eſcape of felons, ani 


the chattels of felons, fugitives, and clerks conviet, adjudged by the king's 


Juſtices ſhall be levied as they fall. 
2. T. B. of Kent, knight, was attainted of * and the Ling by 


his letters patents gave all his goods to M. and he brought thereof ſub- 


N. 


pœna in chancery eo quod bona devenerunt ad manus ejus, and per Cur, 
it lies well, though he may have an action of detinue at common 


law. Br. Prerogative, pl. 45. cites 39 H. 6. 26. 


(Z) Pleadings. 


1. 3 E. 3. flat. 1. cap. 3. enacts that if any charged with the goods 
of fugitives and felons will, in diſcharge of himſelf, alledge another 
tha! 15 chargeable therewith he ſhall be heard, and right ſhall be done 
him. | | 

2. In an information for debt forfeited, and found by inquiſition to 
be due to the felon by bond, it muſt be directly charged againſt the 
debtor ; that he became bound by his bond, in ſuch a ſumme, and 
muſt not be laid by a prout patet & an obligation hic in Cur. pro- 
lat. per Saunders, Sand, 275. Trin. 21 Car, 2, in the caſe of King 
v. Sutton. 1 
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(A. a) Forfeiture. * Relieved in Equity. 


1 IN caſe of ſorfeiture equity can relieve, where they can give 
| ſatisfaction. 1 Salk, 150. Grimſton v. lord Bruce & Ux. in 
Canc. | 

2. A witful forfeiture, by ſuffering a recovery in point of law was 
ſupplyed and helped in equity, becauſe of an agreement precedent. 
Paſch. 16 Car. 2. Chan. Cafes 49. Goodrick v. Brown. 

3. A forfeiture of a copyy-9:4 by feilng ttunber was relieved in 
equity; but lord keeper declared, that in cafe of a il/ul forfeiture 
he would not relieve. Hill. 19 Car. 2. Chan. Cafes 96. Mary Tho- 
mas v. Porter and the Biſhop of Worceſter, 

4. In caſe of a forfeiture of a leaſe for non-payment of a ground 
rent, and a recovery, in ejectment, chancery will not relieve on ten- 
der of arrears and cofts, Where the forteiting perſon was offered the 
ſame terms by the ground-landlord before the bill brought and re- 
fuſed them, per Jefferies C. Vern. 449. Paſch. 1687. Dorrington v. 
Jackſon and W ation. 


1457 


* See (Q) 
P 


Condition. 


2 Vern. 
594. Mich. 
1707. 8. 2 
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See Copy- 
hold. 


Sce Rent. 


5. An aſſent after reſiſal was allowed to prevent a forfeiture; 


for a forfeiture ſhall not bind where a thing may be done afterwards, 


or any compenſation made for it, unleſs where there is a deviſe over to 
a third perſon. 2 Vent. 352. Cage v. Rutlel. 


6. Equity will not relieve againſt a forfeiture incurred by act of 
parliament, MS. Rep. ſaid to be Ld. Harcourt's. tit. Forfciture 
1723. Sweet v. Anderſon. | 


(B. a) How far Equity will aid the taking Advan- 


tage of a Forfeiture. 


. [] PON the diſabling fatute of 11 & 12 77, 3. cds 4. C6 
Ld Cowper inclined, upon a bill brought by an after protci- 


tant remainderman, and upon another bill by the heir at law a pro- 


teltant, to direct an z//ue to try whether F. S. to whom a firſt re- 
mainder was limited, was a hapiſt at the time that the remainder 
ſhould have veſted in him; and this was deſired by the plaintifts ; but 
in regard, the act inflicts a forteiture and diſability, and therefore is 
to be taken ſtricily, and that J. S. being above 18 at the making the 
ſettlement, and ſo not within the clauſe of retrieving the eſtate by re- 
turning to the proteſtant religion (which probably was intended by 
the parliament) his lordſhip would not aſlſiſt the plaintiffs fo far; but 
left them to go on and try their ejectments upon ſeveral demiſes, 
and directed that none of the trufl-terms, or eftates in the ſettlement, 
previous to the ſaid eftate limited to J. S. or mejne beiwixt him and the 
after proteſtant remainder-man, ſhould be given in evidence, or inſiſted 
22 to the intent, that it might be tryed whether J. S. who was 
rongly affirmed to be a papiſt but had controverted it, was capa- 
ble of taking or not, and who had the title, in caſe he was not 
1 | | capable 
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capable of taking, whether the remainder-man by the ſettlement, or 
the heirs at law. Wms's Rep. 3525 353. Trin. 1717. Vane v. 
Fletcher. 


[ 459 ] Paorgery. 


(A) At Common Law, or Now. In Reſpect of 
the Deed or Writing, or Thing contained there- 


in. 
Wann 1. 1 H. 5. 3. LJ EREAS perſons have forged falſe deeds 
— pm ts change the lands of the good 3 of the 


be | Country, and to deſtroy and trouble the poſſeſſions and titles of the ſub- 
ar within jects of our lord the king, therefore our lord the king Sc. provides 
ahi: flute: and ordains, that the party fo grieved, may have his ſuit in ſuch 


for W ere 
Cle, | 
the ſtatute fe | | | 
ſays, to change the land, ard troubl: the poſſeſſion and title, it cannot be intended of an eſtate for years. 
Pl. C. 80. Arg. in the caſe of Partridge v. Strange. 


2. In forger of a deed, becauſe the defendant forged a deed of cer- 


tain land, and four ſhillings rent, and letter of attorney of the ſame 
5 land, and rent. Defendant demanded judgment of the bill; for rent 
® Orig. does not lie in livery of ſeiſin, and therefore cannot be * grieved of 

(greave) the rent, by the letter of attorney. And yet becauſe by this the te- 

and 1n the . : , 3 

year book nant may give 1d. in the name of ſeiſin, and fo the plaintiff may be 

it is diſturbed and vexed, therefore he was awarded to anſwer, quod nota, 

(zreve.) Br. Forger de faits, pl. 4. cites 33 H. 6. 12. 

3. If a notary, or other perſon, of covin counterfeit ſeal of any par- 
fon or vicar, and forge letters of reſignation of his parſonage or vicar- 
idge in the name of the parſon or vicar of his benefice, he ſhall there- 
upon have a writ of diſceit. But whether by that he ſhall be reſtored 
to his benefice, quzre ? It ſeemeth not, becauſe the removing of 
him is a ſpiritual act. F. N. B. 99. (K) | 

Forgery of 4. 5 Eliz. cap. 14. / 2. enacts that, if any one alone, or with 

e e others, ſhall willin iy, ſubtilly, and falfly forge or make, or cauſe, or 4 
Here 4 1 : 8 7 

leaſe for ſent to be forged or made, any falſe deed, charter, or writing ſealed, court 
years is cen- roll, or will in writing, ta the intent that the freehold or inheritance of 
- + "oh lands, or the right or title thereof, may be troubled, defeated or charged, 

the ſtatute, or ſhall publiſh or ſhew forth in evidence, any ſuch forged writing as 

by reaſon of true, knowing the ſame to be falſe and forged, and ſhall be — con- 
— victed upon an action of forger of falſe deeds (to be founded upon this ſta- 
only. Trin. tute) at the ſuit of the party g rie ved, or otherwiſe, he Hall pay to the 
13 El. D. party grieved double cofts, Fc ; . 

O2. D. . . 
a A = Grandfather, father and daughter. Land deſcended from the grandfather to 
the fauucr. The father made a leaſe for 199 years and died. The daughter, to avoid an — of a. 

| | ue 


— ww e A 


. D e eee eg 


Forgery. | 459 4 


ſtalute. Faple, (the leaſe being defented } forged a will of the grandfather, by which he gave the land to the 
father for life, the remainder to the daughter in fee. It was argu by the ſolicitor general, to be with. 
inthe firſt branch of the 5 Eliz. becauſe He for y-ar; has a title, an intereſt, and a right, and there- 
fore within the words of the ſtatute, and that thoſe words ſhall b- referred to the words, /ands, 
| tinemerts, &c. but Coke on the other ſide ſaid, that they ſhould be referred tothe words precedent, 
* viz. eſtate of freeveld or inheritance, and then a leaſe for years Is not within them. Then the ſolicitor. 
4 inſiſted, that a teſtument in writing is within the words, if any ple.:d, push, or ſhew forth, &c. to the 
intent, to have or claim thereby any Hate of inheritance, freehold or leaſi for years. And he ſaid, that 
a Hlatute ſtaple is an eſtate for years, though it be not a leaſe for year's, hecauſe it is not Certain. But 
Coke anſwered, that the ſtatute is whereby an fate for years ſhall be claimed, and that in this caſe, 
the daughter would defeat an eſlate for years, and not claim one, and a ſtat ute ſtaple is not a leaſe for 
years, and that the ſtatute is a Peau, and nat t9 be taken oy equity. The ſolicitor replied, that when 
the ſtatute is extended it is a leaſe for years, though it be uncertain. If a man forge a leaſe for 
years, It 15 directly within the ſtatute. But if a man h45 a le e, and anther rs forged to defeat it, it is a 
queſtion, whether it be within the ſtatute. And all the doubt of this caſe, is upon the reference 
of theſ: words, right, title, and intereſt. And it was adjourned. Godb. 62. Mich. 28, 29 Eliz. E. R. 
Sturgie's caſe.—Nelſ. Abr. tit. Forgery. pl. 3. S. C. ſays, the court ſeemed to incline, that this 
was not within the ſtatute; for an eſtate for years was not ſuch an intereſt or title as is intended 
by the ſtatute, by ſuch a forged will or deed ; beſides the defendant did “ not claim the leaſe, for her 
intent was to defeat it; and this being a penal ſtatute, ſhall not have an equitable conſtruction, 
and cites S. C. and book. But quzre ; for there is nothing more there, than in the principal 
caſe here. | | 

If a p:rſon con i red of publication of a deed of feoffment or rent charge, knowing the ſame to be 
forged, aft: ward: foros ande, deed of teoffment vr rent-charge, the firſt whereof is within the 


t, or 
le v. 


he ſecond branch of the ſtatutc, and the ſecund, viz. forging is within the firſt branch, it was reſolved, 
3 that the ſecond offence, (though not of the ſame nature with the firſt ottence, the one being pub- 
/ lication and the other forgery) is felony ; ſo if he be convicted of forging or publiſhing any writ- 
ws ing, concerning freehold, within the firſt branch, or concerning intereſt or term for years, within 


the ſecond branch, and be convicted, if he afterwards offends, either againſt the firſt or ſecond 
branch, the ſame is felony. 13 Rep. 34. Paſch. 7 Jac. Read v. Booth, *[460] 


Q 3. A forger, Cc. of a leaſe for years, of land not copyhold, or of One Hand- 


I's 
an annuity, obligation, bill, acquittance, releaſe, ar other diſcharge wy cha 
5 of any . goa thing, and he who fhall publiſh and give the ſame in eui- fr gd a | 
0 dence ſhall pay double cofts, Fc. | lebe for 
| | year, which 
7 luſe was afierwards redeemed by one Weynman for 200/. and carce/l:d, After Weynman, per- 
ff ceiving it to be forged, ſued Handford for reſtitution of the 200 J. and then Handford, after this 
ls ſat, maintaincd the leaſe as good and true; whereupon Weynman ſued him in the ſtar chamber, 
and there i: <vas hn, not to be within the ſtatute, hecauſe the deed was cancelled, and Han- 
1 ford made no title to the intereſt of the term. 3 Inſt. 172. cites Trin. 11 Eliz. Weynman v. 
0 Hanford. | 
The 5 Fliz. 14. extends wt to forgery of a deed, conveying a gift of chattels perſonal, and as to 
that point, extends but 75 obligations, bills obl:vator y, © acgquitian.es ? -leaſe or other diſcharge. And it 
fe extends not to an atiignment of a /-aſ- of {rnd in Irland. But the court may puniſh ſuch offences, 


as miſdemeanors at common law. 3 Le. 170. Mich. 29 Eliz. in the ſtar chamber. Newman v. She- 


E Tiff. Le. 25. Mich. 29 Eliz. S. R.— *Counterfeiting an acquittance of money, was 
| held forgery, though without a ſeal. 2 New. Abr. 568. cites Mich. 12 Geo. I. the K. » Ward. { 
S. P. Sid. 278. Paſch. 18 Car. 2. B. R. the King v. Ferrars The defendant was 4 


indicted for publiſhing. a falſe, forged and counterfeited ait, and likewiſe a certificate of J. S 
a juſiice of P. Knowing the ſame to be forge , by virtue and colur whereof, he did unlawfully and 
fraudulently procure the ſum of 571. 85. to be paid bim for four munths pen ſion, due to A. B. as a widow of 
a ſ:aman who died in the ſervice. It was moved in arreſt of judgment, that this was no offence. 
indigable at common law; for that the forging ſuch affidavit and certificate was no offence ; and 
if ſo, the publiſhing ſuch aftidavit could be none neither. The cour: eafily over ruled the ex- 
ception, admitting the forgery not to be a common law otfence : becaute it was making uſe of the 
affidavit, whether forged or not, as a falſe token, and in order to cheat. But it was lizewife re- 
ſolved, per Cur' that this would have been a good indi&tment for forgery at common law, and that 
had it been laid on any of the ſtatutes of forgery, it would have been ill, for the ſt t. of 33 H. 8. 
ſpeaks only of counterfeit letters and privy tokens, ich has always been interpreted real tokens ; 
as a Watch, ring, &c. belonging to the party. The 5 Eliz. extends oniy to deeds and charters re- 
lating to land, and the 2 Geo. 2. 25. extends to deeds, bills of exchange, notes and aſſignments, in- 
dorſements of hills of exchange, and nothing elſe; and they held, that nothing could be inferred 
from its being omitted in the ſtatuies, to prove it therefore to be no offence at law; but that all 
forgeries were indictable as ſuch, before any ſtatute was made, where it appears, that a th1+d perſon 
has been prejudiced thereby. For all which, the caſe of the KING v. Warp, Mich. 12 Geo. 1. was 
relied on, as in point. Mich. 14 Geo: 2, B. R. King v. Obrian. 


= * 


Forgery 


| _ Forgery, 


Forgery of a rent charge, or a {-aſe for years, is within the ſtatute. But forgery of an aſſgnment, 
or [of] a rent cbarge in eſſe, or a leaſ- for years, is not within the ſtatute ; for that does not charge the 
mheritance of any; ſaid by Coke to have been agreed by the juſtices in the ſtar chamber. Ne = 

2. in Mirxham's caſe =——S. P. 3 Inſt. 170. ſays it was fo refolved, Paſch. 38 Eliz, in the Rar 
chamber, between the lady Greſham and Booth. Markham & al. 

Indictment for forging a de-d of oſſignment of a l-afe figned 0ith the mark rf one Godard. Cujus tenor 
ſequitur, but „e down toe mark, as in the aſſignment, and yet well. 1 Salk. 342. Patch. 2 Annz 
Queen v. Smith. It is directly within the ſtatute, 3 Inſt. 170. N 


§ 9. Provided this act ſhall nat extend to charge any ordinary, 
commiſſary or official for putting their ſeal of offi e to any will nat 
knowing the ſame to be forged, nor for writing ſuch a will or the pro- 

bate therecſ. To: 
§ 12, 13, 14. Provided, this at? ſhall not extend to any proctor, 
advocate or regifter, for writing, ſetting forth, or pleading of any proxy 
Ver the appearance of any perſm cited to appear in the eccleſiaſtical 
court, nor to any archdeacon, nor official for putting their ſeal to ſuch 
proxy, nor ta any eccleſiaſtical judge, for admitting the ſame, nor 10 
any attorney or counſellor for pleading or gromg in evidence any ſuch 
forged writing, being not party er privy thereunto, nor to any perſon 
that fhall plead or ſhew forth any writing exemplified under the great 
ſeat, or the ſeal of any of the courts of this realm, nor ta any judge, juſ- 
tice, or other perſon that ſhall ſet ary juch jeal thereunts, not knowing the 

ſame to be forged. | 

[ 4 61 ] 5. If a man forge a fatute ſtaple, or a recognizance in the nature 
| MH a ſtatute ſtaple, viz. acknowiedres them in the name of another; 
20rd theſe are obligations within the ſtatute; for each of them hath the 
in Ireland, feal of the party; otherwiſe of a /tatute merchant, or recognizance, 


was aſſigu- becauſe they have no ſeal of the conuſor. 3 Inſt. 171. cites Mich. 
ney ot 13 and 14 Eliz. Hinde v. Grevill. | 


forging a 
bare * ecogni ants is not within the ſtatute, as [it would be] if it were in the nature of a ſtatute ſta- 
ple, heing only before a maſter of chancery there. But per Cur” this recognizance, b&ing no writ- 
ing ſealed by the conuſor is not within the ſtatute. 3 Reb. 436. pl. 22. Trin. 27 Car. 2. B. R. the 
King v. Leſtrange. cites Newton's caſe. a x 
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3 Le. 108. 6, A copyholder of a manor made a cuſtomary of the manor in 
1 parliament, w:th labels and ſeals of himſelf, and other tenants of the 
i [1 manor, inſerting therein diverſe cuſtoms very falle, tending to the diſhe- 
rifon of the lord, and by the title thereof, pretended to be collected, 
renewed, and ſet forth by conſent of all the freeholders and copy- 
holders of the manor, being at Icaſt 100, and allowed and permitted 
by the lord of the manor, and ſeveral names were ſubſcribed and 
ſeals: put, and mentioned to be fo done the day and year above— 
mentioned, but no day nor year appeared in the titic, nor was there 
in fact any conſent of all the tenants, or allowance of the lord: this 
by the opinion of the major part of the judges, upon a reference to 
tnem, was held to be forgery within the ſtatute. D. 322. b. pl. 20. 
Paich, 15 Eliz. in the Star Chamber. Taverner's caſe. 

7. If a js{dier counterteits the warrant of his captain, it is felony. 2 
Roll. R. 266. Mich. 20 Jac, B. R. in Stone's caſe cites ſtatute 39 
19. - 5 1 | 5 

8. An information was brought againſt three for forging, &c. an 
entry in the regiſter back of a marriage, between the huſband and an- 
other woman, to the impeachment of the deer of the true and lawful 


wife b 
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witz, and to the deprivation of the inheritance of the daughters by 
the true wife, and judgment was given againſt him. Paſch. 1658. 
B. R. 2 Sid. 71. Dudly's caſe. 8 

9. One counterſeited a Protection, in the name of a privy counſellor 
of the king, but neither a n:vleman nor member of partament, and fold 
this protection for 6 /. he was tried, and found guilty of this coun- 
terfeiting and extortion, It was moved, that this was no offence, 
inaſmuch as the protec/ion was merely doid. But the court thought 


it a great offence, becauſe by ſuch protections many were impo- 


OS j 6h . 
veriſhed and diſabled to recover their juſt debts, and fined him 5o /. 


and impriſonment till paid. Sid. 142. Paſch. 15 Car. 2. B. R. 
the K. v. Deakins. | | 

10. The plaintiff produced a deed mrelled, at a trial at the aſſiſes, 
which in fact, never was inrolled; and the defendant moved for a 
new trial, which the court reſuſed although there is no remedy 
againſt any of the partics for forgery or perjury. And T widen 
faid that fo was the cale of one POLINGTON, who had paid fees, but 


the clerk omitted the inrollment, and the party added it, and no re- 


medy againſt him; ſo of a cyrograph of a fine. But by Keeling, 
ſuch an indorſement is forgery, when nothing will paſs without it; 
ſed Curia contra, that it is only a great miſdemeanor, but no forgery. 
1 Keb. 568. pl. 15. Mich. 15 Car. 2. Noy v. Tucker. 

11. Putting the chief jrj/ice's hand ts common bail, is forgery. 1 
Keb. 841. pl. 28. Hill. 16 & 17 Car. 2. B. R. Sherwood's caſe. 

12. Defendants were indicted at common law for forging two pa- 
tents under the great ſeal, by afjizing an old ſeal to a new patent. 2 
Keb. 74. pl. 57. Trin. 18 Car. 2. B. R. the King and Monox v. 
Winter & al. 

13. In information for deceit in connterfeiting a letter, the court 
were divided, whether it was puniſhable as an oftence at the common 
law, where no miſchief is intended, nor docs any enſue. Mich. 30 Car. 
2. 2 Show. 20. the King v. Emerton. | 

14. A. B. and C. were indicted upon the coroner's inqueſt for 
the murder of R. D. at H. in Kent, and were thereupon indicted 
and arraigned, The fact upon the evidence appeared to be, that the 
priſoners were cuſtomhouſe officers, and ſuſpecting that ſome wool 
would be traniported, went to the fea ſide in the night, where there 
happened an aftray, and A. was twice knocked down, and recovering 
himſelf, ſhot the deceaſed. They were all accquitted of the murder, 
and then upon complaint made, that A. only was found guilty upon 
the coroner's inqueſt, two of the jury depoſed in court, that they, 
upon the coroner's inqueſt, found the inditment againſt A. alone, which 
indictment was in Engliſh; but one F. D. who was then mayor of H. 
and by virtue of that office was 4e coroner, took the indictment, and 
told the jury it muſt be turned into Latin, which was done; and he then 
inſerted the names of B. and C. the other two priſoners at the bar, 
whereupon J. D. was called, and he appearing, was bound in a re- 
cognizance to anſwer this matter. And upon an information, was 
found guilty; but having ſpoke with the proſecutor, he was only 
aned 20 nobles, 3 Mod. 66. Paſch. 1 Jac, 2. the King v. Marſh. : 

15. 
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460 | . Forgery, 


Forgery of a ret charge, or a leaſe for years, 1s within the ſtatute. But forgery of an aſſignment, 
or [of | a rent charge in e, or a aſe for years, is not within the ſtatute; for that does not charge the 
mheritince of any; ſaid by Coke to have been agreed by the jultices in the tar chamber. Noy, 
42. in Mzrxham's caſe =——S. P. 3 Inft. 170. ſays it was ſo refolved, Paſch. 38 Eliz, in the ir 
chamber, between the lady Greſham and Booth. Markham & al. 

Indictment for forging a de-d of affienm: nt of a leaſe figned with the mark -f one Godard. Cujus tenor 
ſequitur, but /e down toe mark, as in the aſſignment, and yet well. 1 Salk. 342. Paſch. 2 Anne, 
Queen v. Smith. It is directly within the ſtatute, 3 Inſt. 170. 


§ 9. Provided this act fhall not extend to charge any ordinary, 
commiſſary or official for putting their ſeal of offi e to any will nat 
knowing the ſame to be forged, nor for writing ſuch a will or the pro- 
bate theresf. | | | 

$ 12, 13, 14. Provided, this at? pull not extend ta any proctor, 
advocate or regifter, for writing, ſetting forth, or pleading of any proxy 
for the appearance of any perſm cited te appear in the eccleſiaſtical 
court, nor to any archdeacon, nor official for putting their ſeal to ſuch 
proxy, nor ta any eccleſiaſtical judge, for admitting the ſame, nor 10 


any attorney or counſellor for pleading or giving in evidence any ſuch 


Forged writing, being not party er frivy thereunto, nor to any perſon 
that ſhall plead or ſhaw forth any writing exemplified under the great 
ſeal, or the ſeal of any of the courts of this realm, nor to any judge, Juſ= 
tice, or other perſon that fhall ſet ary ſuch jeal thereunts, not knowing the 
fame to be forged, | 
If fi le, Or "COTNt: mn th ; 
[ 61 ] 5. If a man forge a /fatute flaple, an a recognizance in the nature 
+ of a flatute ſtaple, viz. acknowledges them in the name of another; 
Error of 2 theſe are obligations within the ſtatute; for each of them hath the 
zudgment | 
in Ireland, feal of the party; otherwiſe of a flatute merchant, or recognizance, 
was aſſigu - becauſe they have no ſeal of the conuſor. 3 Inſt. 171. cites Mich. 
1 | 1 . 6 
. 13 and 14 Eliz. Hinde v. Grevill. | 
Bare »ecopnizzante, is not within the ſtatute, as [it would be] if it were in the nature of a ſtatute ſta- 
ple, being only before a maſter of chancery there. But per Cur” this recognizance, being no writ- 
ing ſealed by the conuſor is not within the ſtatute. 3 Reb. 436. pl. 22. Trin. 27 Car. 2, B. R. the 
King v. Leſtrange. cites Newton's caſe. 


2 Le. 108. 6. A copyholder of a manor made a cuſtomary of the manor in 
<4 parliament, wth labels and ſeals of himſelf, and other tenants of the 
E275 {| manor, inſerting therein diverſe cuſtoms very falſe, tending to the eiſhe- 


*  Tifon of the lord, and by the title thereof, pretended to be collected, 
renewed, and ſet forth by conſent of all the freeholders and copy- 
holders of the manor, being at lcaft 100, and allowed and permitted 
by the lord of the manor, and ſeveral names were ſubſcribed and 
ſeals put, and mentioned to be fo done the day and year above— 
mentioned, but no day nor year appeared in the titic, nor was there 
in fact any conſent of all the tenants, or allowance of the lord: this 

by the opinion of the major part of the judges, upon a reference to 
tnem, was held to be forgery within the ſtatute. D. 322. b. pl. 26, 
Paſch. 15 Eliz. in the Star Chamber. Taverner's caſe. 

72. If a ſoldier counterteits the warrant of his captain, it is felony. 2 
Roll. R. 266. Mich. 20 Jac, B. R. in Stone's caſe cites ſtatute 39 

. 3- 1. 5 | 
8. An information was brought againſt three for forging, &c. an 
entry in the regiſter back of a marriage, between the huſband and an- 

other woman, to the impeachment of the deter of the true and . | 
; 70 45 
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B. R. 2 Sid. 71. Dudly's caſe. 


Forgery. 


wife, and to the deprivation of the inheritance of the daughters by 


the true wife, and judgment was given againſt him. Paſch. 1658. 


One counterſeited a Protection, in the name of a privy counſellor 
of the king, but neither a nobleman nor eber of paritament, and ſold 


this protection for 6 J. he was tried, and found guilty of this coun- 
terfeiting and extortion. It was moved, that this was no offence, 


inaſmuch as the preteclian was merely void. But the court thought 
it a great offence, becauſe by ſuch protections many were impo- 
veriſhed and diſabled to recover their juſt debts, and fined him 50 J. 
and impriſonment till paid. Sid. 142. Paſch. 15 Car. 2. B. R. 
the K. v. Deakins. | 

10. The plaintiff produced a deed imrelled, at a trial at the aſſiſes, 
which in fact, never was inrolled; and the defendant moved for a 
new trial, which the court reſuſed although there is no remedy 
againſt any of the parties for forgery or perjury. And Twiſden 
{aid that ſo was the caſe of one POLING TON, who had paid fees, but 
the clerk omitted the inroilment, and the party added it, and no re- 
medy againſt him; ſo of a cyrograph of a fine. But by Keeling, 
ſuch an indorſement is forgery, when nothing will paſs without it; 
ſed Curia contra, that it is „ a great mijdemeanor, but no forgery. 
1 Keb. 568. pl. 15. Mich. 15 Car. 2. Noy v. Tucker. 

11. Putting the chief e hand to common bail, is forgery. 1 
Keb. 841. pl. 28. Hill. 16 & 17 Car. 2. B. R. Sherwood's caſe. 

12. Defendants were indictcd at common law for forging two pa- 
tents under the great ſeal, by Hing an old ſeal to a new patent. 2 
Keb. 74. pl. 57. Trin. 18 Car. 2. B. R. the King and Monox v. 
Winter & al. | | | | 

13. In information for deceit in commerfeiting a letter, the court 
were divided, whether it was puniſhable as an oftence at the common 
law, where no miſchief is intended, nor docs any enſue. Mich. 30 Car. 
2. 2 Show. 20. the King v. Emerton. 

14. A. B. and C. were indicted upon the coroner's inqueſt for 
the murder of R. D. at H. in Kent, and were thereupon indicted 
and arraigned, The fact upon the evidence appeared to be, that the 
prifoners were cuſtomhouſe officers, and ſuſpecting that ſome wool 
would be traniported, went to the fea ſide in the night, where there 
happened an aftray, and A, was twice knocked down, and recovering 
himſelf, ſhot the deceaſed. They were all accquitted of the murder, 
and then upon complaint made, that A. only was found guilty upon 
the coroner's inqueſt, two of the jury depoſed in court, that they, 
upon the coroner's inqueſt, found the indictment againſt A. alone, which 
indictment was in Engliſh; but one J. D. who was then mayor of H. 
and by virtue of that office was alſo coroner, took the indittment, and 
told the jury it muſt be turned into Latin, which was done; and he then 
inſerted the names of B. and C. the other two priſoners at the bar, 
whereupon J. D. was called, and he appearing, was bound in a re- 
cognizance to anſwer this matter. And upon an information, was 


found guilty; but having ſpoke with the proſecutor, he was only 


&ned 20 nobles. 3 Mod. 66. Paſch. 1 Jac. 2. the King v. Marſh. 
15. A 
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462 Forgery. 
Mod. 137. 15. A man was indicted for forging a bill of leading, but the in- 
$.C. 


For forziug W. 3, The King v. Stocker. 


& ce tet for 


five packs of linnen cloth. 6 Mod. 87. Mich. 2 Anne. The Queen v. Browne. 


16, It is no forgery, where #2 perſon can be prejudiced but the per- 
fon doing it. x Salk. 375. Hill. 11 W. 3. B. R. The King v. 
Knight. 8 

17. A man was indicted, for that he guodddm ſcriptum obligatorium 

abricavit & contrafecit ; exception was taken, that it was a bord to 
the ſheriff of London, for the appearance of a perſon under arreſt a die 
purificationis in cclavis dicbus, and there is no ſuch day, and therefore 
the bond is void, not being according to the ſtatute, and by conſe- 
quence, the forgery, no crime, becauſe ns prejudice to any, But it 
was held, that the avis diebus, may well be underſtood for the oc- 
tave of, &c. beſides theſe bonds are not merely void by the ſtatute, 
but only voidable, and therefore you mult plead the ſpecial matter, 
and not non eſt factum. And you may fay, that a forged bond 
binds no body, (as in truth it does not) and thence infer, that it is no 


crime to forge. Per Holt, Ch. J. and the Queen had judgment, 


notwithſtanding this and other exceptions. 7 Mod. 150, 151, 152. 
Hill. x Annæ. The Queen v. King. | | 

18. By 7 Annæ, cap. 20. Q . p 4 perſon forging or counterfeiting 
any entry of the acknowledgment of any memorial, certiticate, or 
indorſement, as is therein mentioned or directed to be regiſtered, and 
be theresf lawfully convicted, ſuch perſon ſhall incur, and be liable ts 
fuch pains and penalties as are impjed upan perſons for forging and 
publiſhing of 125 decdi, Sc. by 5 Eliz. cap. 14. | 

19. By 8 Geo. I. cap. 22. \ I. forging authorities, Sc. to tranſ- 
fer ſtock, or receive dividends, Fg. and perſonating proprietors is made 
felony. | | | 

20. 9 Geo. I. cap. 12. § 4. enacts that if ary perſon after the 


ſecond of April, 1723, fhall fange or counterfeit, or precure to be forged, 


Sc. or enowingty att or aſſiſt in the forging, Sc. any order made forth 

in purſuance of the atis of © Geo. I. c. II. and 8 Ges. I. c. 20. or of 

this act, or any aſſignment ct ſuch order, or of the annuities payable 

thercon, or any receipt or diſcharge to the exchequer, for the an- 

nuity due en ſuch flauding order, or ary letter of attorney, or other 

author ty, to transfer, aſſign, Sc. any ih order, or to receive the 

annuities due thereon, or ſhali counterſeit, Sc. any name of the pro- 

prietor of ſuch order, in any aſſignment, receipt, letter of attorney, Sc. 

or ſhall fraudulently d mand to receive any fuch annuity, by virtue of 

ſuch forged receipt, Sc. or Shall folfly, aud dece'tſnily perſonate any 

| true proprietor of any the ſaid 11ers, thereby aſſigning or endoavouring 

[ 46 3 ] ts affign any ſuch order, or recerving or endeavouring 19 receive the no- 

ney of juch proprietor, as if ſuch offender were the lawful owner there- 

ef, in every ſuch caſe, every ſuch perſon, (being convicted thereof in due 

Ferm of law ) ſhall be adjudged guilty of felony, without benefit if clergy. 

21. 12 Ges. I. cap. 29. & 4. enacts that perſons convicted of forgery, 

Sc. practiſing as attornies, &c. offending againſt the att for preventing 
frrovous and vexaticus arreſts ſhall be tranſported for 7 years. 

; 22. 2 Gem 


dictment being uncertain, was held naught. 1 Salk. 342. Mich, 7 


Forger sx. 463 


22. 2 Ce. 2. cap. 25. F 1. ena cts that forger, c. or counterfeiter, 

& uſer, Se. of iny deed, will, teſtament, bond, writing oblivatoryy 

bill of exchange, or promiſſory note for payment of money, inaorſement 
or aſſugnment or ſuch bili or note, or any acquittance or receipt either 
for money or goods, or ſhall utter or publiſb any ſuch deed, &c. with in- 
tention to defraud any perſon knowing the - ne to be falſe, Ic. ſhall ſuf 
fer death as a felon, without benefit of clergy. _ | 

23. 4 Geo. 2. 18. § 1. enacts that any "_ forging or counter- 
feiting ary paſs, for any ſhip, commonly called a Mediterranean paſs, or 
20% ſhall alter or eraſe any Pa made cut by the commiſſimners for exe- 
cuting the office of lord high admiral; or ſpall publiſh as true, any 
forged, altered, or eraſed paſs, knowing the ſame to be forged, Sc. ſhall 
be guilty , felony without benefit of clergy. 

24. 7 Gee. 2. 22. makes the forging, altering, &c. the acceptance 
of bills of exchange, or the number or principal ſums of accountable 
receipts, for any note, bill, or other ſecurity fir payment of money, or 
delivery of goods, &c. and the uttering, Oc. the ſame as true, with 
irtent t9 ere any perſen, and knowing the ſane to be falſe, &c. to be 
felony without benefii of clergy. | 

25. 9 Ges. 2. II. makes the 2 Geo. 2. perpetual. 


(B) In Reſpe& of the making or proclaiming the 
| Deed or Writing, &c. 


* 


I, WAS agrecd, that if a man fr 795 a deed, and des nt pra ©» Forger 
| claim it, action docs not lie. tr. Forger de faits, Pl. I. cites “ I. 
9 H. 6. 26. g 8 x : en S 4 2 
H. be 1 
| S. P. Per raſton 


2. If the father forges a died and dies, and the fon tnotbing it, pro- 
claims it; action hes again ſt the ſon, grad ipſe ſciens factum ud fore 
falſum & fabricatum illad prociamavit. Per Bab. & Patton. Br. For- 
ger de faits, pl. 1 cites 9 H. 6. 26. 

3. In treſpaſs upon the caſe, tne beſt opinion was, that where a 
man forges an obligation againſt me, and puts it in ſuit, J ſhall have 
action upon my caſe for the vexation; contra, if be forges it and 
foes not put it in ſuit. Br. Action ſur le caſe, pl. 89. cites 5 E. 4. 126. 

4 So, I thall have action upon the caſe for fr ging of a falſe teſta- 
ment, or of a falſe releaſe which is pleaded againſt me, by which I am de- 
layed ; wherefore after argument, the defendant pleaded not guilty, 
notwithſtanding it was ſaid for the defendant, that the action does not 
lie, inaſinuch as the plaintiff, in ſuit thereupon, may plead non eſt fac- 
tum; and action upon the ſtatute is not given in this caſe. Ibid. 

5. If one forges a deed, and another proclaims it, action of forgery of 
deeds does not lic againſt him who proclaimed; for the writ is fabrica- 
vit & proclamavit, and it is ſufficient for the defendant to . the 
forging, without the proclaiming in an action again/? one, otherwile it is 
in an action againſt two ; for one may forge and the other proclaims 
Per Needham J. Br. Forger de faits, pl. 18, cites 14 E. 4. 32. 

Vor. XIII. O 9 | 6. If 


o 


464 Forgery. 


_ if the 6. If A. makes a deed of feoſſment in December, and after this, 
fooffee cau- - . 2 7 7 | 

ſec nen. And before livery and ſciſin executed, the Fer jells the land by gend 
very le . Aftcrance to another, and after this, firſt feaffee takes livery of jeiſin of 
ried ges- the feoffor 5, this is iurgery in the feottor and feoffee. Klo. 655. Mich, 

Ty, W 1. "#5 2 9 — 2+ 0 „ FRY \ ” 
<3: a 44 & 45 Eliz. in the Star Chamber. Salway v. Wale. | 
day of 1+ ia of it, this inverfernent is alſo for-ery, becavſe t written to the intent to defraud 
ehe mean aſſurance. So it is of ® at's of a dec, for ſuci purpoſe. Mo. C55. Salway v. Wale 
* 3 Lit. 169. . 


« 


4? te. OS a n+ > 9 3 AE Ss —_ . b 
Pat ante . Had arte dating, a counterfeit deed is forgery, and ſo is counter- 


71717 10 5 * 
dating is ot 


2 mean it- Langton. 


teceſt i | 

any ited pero jo be prigad<rd ty ii. Mo. 6z5. Salwey v. Wale. | 

If . man S. If a man forges a l in my name, it is poſſible I may be dam- 
al hz a - . p 8 * . . 5 . 7 27 0 8 

3 n nificd by it, but ' till it is put in ſuit againſt me, I cannot bring action 

ONfQU TATION " » *. 4 a = 2 | 

mm againſt the forger. Per Gold. J. Arg. 6 Mod. 46. cites 19 H. 6. * 


i 


name, T | 23. Hob. 267. 6 E. 4. 7. 2 Bulſ. 268. 
ſqall mr | | 5 

have diſceſt, becauſe I mav f/cad non of . F. N. B. gb. (B) Marg. cites 19 IH. 6. 44 — II. 
ſeems mii printed. 


9. A perſon cut et a dead man's hand, and put a pen and a ſeal in 
it, und fo jigned and ſeated und deſtvered the deed with the dead hand, 
and ſwore taat he {aw the deed ſealed and delivered, and upon this he 
was convicted of forgery. Sti. 362, 363. Hill. 1652. The Kang v. 
Howell Gwin. : 

10. Darnel] (Serj.) ſaid, that defendant may bring an action upon 
his cafe againſt the plaintiff, „er /uing him upon a forged bond, and that 
a verdict therem world be evidence for him, it being between the 


* 


ſame parties. © Mod. 234. in cafe of Selby v. Green. 


(C) In Reſpect of the Alteration of the Deed, &c. 


Tf ſuch per- I. O NE wrote the will of a perſon mortally fick, and :nſerted a 
_— clauſe in the will after the teſtator was ſpeechleſs and witho!'t 
Z . : ; 6 of 5 : : ; b 

clauſe in memory and without any direction before, for the inſerting of it, and it 
the will being moved, whether this was forgery of the will and puniſhable, by 
concerns the ſtat. 5 Eliz. it was agreed and reſolved by the better opinion, 
the deviie d 7 5 5 8 0 1 

of any lands that it was not. D. 288. pl. 52. Paſch. 12 Eliz. in the Star Chamber. 
or tene- Ihe caſe of Sir John Marvin's Will. | 

ments, ; 

which teſtator had in fee ſimple falfy, without any warrant or direction, though he did not forge, 
or ſalſiy make the whole will, yet he is prriſhable by the ſtatute 5 Eliz. as hath been often held in 
the Star- Chamber, contrary to the opinion reported by my Ld. Dyer. 3 laſt. 170. 


Noy. % 2. If obligee alters or razes (libris) & inferts (marcts, ) this is not 
S. F. Mich. forgery punithable, becauſe it prejudices no body but himſelf in void- 


== .- ing his bond, and leſſening the duty; but if he had increaſed the ſum, 


v. Allen. — Or leſſened it to avoid ary collateral prejudice to himſelf, or to prejudice 


x Salk. 275. another, it would be forgery. Mo, 619. Mich, 42 and 43 Eliz. in the 


" 2 _ Star Chamber. Blake v. Allcn, 


B. R. in caſe of the K. v. Kniglit. 8 
3. Omitting 


ES EE ³ A  f IWS In eerie 


5 
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Forgery, 


; > Omitting a thing or legacy out of « a will, which is appointed 


27 to be inſerted is not forgery. But if he is d to give eſtate for 
lich. life, with remainder to another in fee, and he omits the c/tate for life, 
4 by which remainder in fee takes effeft preſently, this is forgery. 
- 3 Il ritins & will and bringing it to a perſon of non ſanæ memoriæ, „ and 
8. he allo! xs it, it is void but no forgery ; but filling up blanks, during 
ou the time of his being non ſane memoriz, was thought to be a miſe | 
5 d-meanor if he knew + to be non ſana memoriæ. Mo. 760, [ 465 [ 
W a Paſch, 3 Jac. in the Star Chamber, Combes's caſe. 
rt of = . 4, If A. makes a zrue deed of feoſtment of the manor of Dale unto & if a rn | 
and f ; B. —and B. or fome other roſe . D. (the firſt letter of Dale) and ans er 
8 put in 8, whereby it is faliiy altered, and made the manor of Sale: "wy by - 
this is within the ſtatute. 3 Inſt. 169. the year be 
| granted out 
m- ok n l N f e Or for life, &c. aud he grantee or any other raſe aut /one/ and inſtead thereof wie 
4p (abe) his is within the ſtatute. 3 Inſt. 169. 
8190 
k . 5. But if one having a leaſe for tewenty yea: * alters tie ſame into 
1 thirty years; this is no forgery, becauls my a go ad deed, and 
Die . not Ee | g. . firſt making. Star Chamber r Caſe 5 44. 
| ) Am 1 may. loſe an honeſt debt by playing a trick to come 
; "ug and Sir Wm. Beverſham's lifter”s caſe, was 5 Cited, who a1dins 
in BH l to a note, Which was iuticient without a fa), loft her ſecurity; 
145 3 cited by Hutchins committoner, Irin. 1690. 2 V ern. 162. in caſe 
he #1 of Hitchcox v. Sedgwick. | 
v. 
"1 | 
_ (D) Forger. Who. 
a0 | 
I, O acce ary can be in forgery, but all are principals. Mich. 
44 & 45 Eliz. Mo. 666. Boot!” s caſe, 
To cauſe, is to procure or counjel one to forge, &c. To afſont, 
85 18 "a give his afſent or agre ement afterwards to the procure ent 
i 5 or counſel of another; to con/ent, is to agree at the time ot the 
4 | procurement or counſel, and he in law is a procurer. 3 Init. 69. 
. = 3- In a ſtrict ſenſe, he that cares a forgery to be done is A 
, = forger himſelf; but then it ouTht to be laid fo in the indictment. 
5 5 Mod. 138. Per Cur. Mich. 7 7 W. 3. in caſe of the King v. 


3 ; | : | Stocker, 


(E) Publication thereof; What is, or amounts to 
it. | 


F ORG ER of deed Tins where termor may pray t be re- 

cei ved, and ſhews a forged deed of leaſe ; per Moile ; for he 

cannot be received without ſhewing dced. Br, Forger de faits, pl. 
15. cites 9 E. 4. 

2. A man ſhall thew deed in formedon in remainder, and yet, 


though When it is ſhewn, the tenant ſhall not have anſwer to i', if 
Oo 2 ; | ihe 


465 
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the deed be forged, he ſhall have an action of forger of the deed; 
per Cur. Br. Forger de faits, pl. 20. cites 10 E. 4. 1. 

3. If A. telleth B. that ſuch a deed is falſe, and forged, and yet B. 
will after pronounce or publiſh this to be a true deed, and afterwards 
it falleth out by proof, that the relation of A. was true, and the deed 


forged; B. is in the danger * of this ſtatute; and ſo was it re- 


2 
ſolved in the caſe of the Lady e v. BooTH, &c. 3 Inſt, 


171. . 

4. If an innocent perſon receive money upon a forged note, not 

knowing any thing of the forgery, it is no crime in him; but he 

ſhall anſwer for the money ſolely; but receiving money upon a 

forged note, &nowing the ferzery, is a publication of the forgery. 

as Holt, Ch. J. 12 Mod. 494. Paſch. 3 W. 3. the King v. 
er. 


(F) What may be done in Caſe a Deed be denied, 
as forged; And if found forged, what ſhall be 
done with the Deed, &c. | 


1. ASSISE was adjaurned into banco, upin demurrer of baſ- 
tary, and the defendant at the day would have pleaded releaſe, 
and was not ſuffered; for it was not made after the adjournment, and 
the plaintiff recovered ; and notwithſtanding that the deed of releaſe 
appeared to be falſe, and ouſter is confeſſed; yet the defendant 
was not impriſoned, for the juſtices are out of the county where the 
aſſiſe was brought. But it ſeems to me that the reaſon is, becauſe 
the plea was not admitted of the releaſe ; for the juſtices of banco, 
upon adjournment, ſhall give ſuch judgment as the juſtices of aſſiſe 
—_ give in the county. Br. Impriſoment, pl. 54. cites 23. 
Aſſ. 5. 
2. In aſſiſe, the tenant pleaded falſe releaſe, to which the plaintiff 
was a ſtranger, and therefore they were at fue upon the ſeiſin of the 
feoffer, and found for the plaintiff, and that the releaſe was falſe, 
and the tenant was taken, quod mirum ! where the releaſe was not 
in iflue, and alſo the releaſe was made to A. que e/tate the tenant claimed, 
_ nat to the tenant himſelf. Br. Impriſonment, pl. 55. cites 24. 
Aſſ. 3 | | 
5 In debt for forging of deeds, if judgment paſs for the plaintiff, 
it ſhall be a good barr in every court afterwards, in action brought 
upon this deed, quod nota bene. Br. Faits, pl. 43. cites 37 H. 6. 
13. per Choke. 
4. When a deed is denied, the law has appointed it to remain in 
court, and the cu/tos brevium to have the cuſtady of it. 5 Rep. 75. 
5 per the reporter cites F. N. B. 243. (L) [but it ſhould be 
) | 
( 5. If the bufhand and wifeſue a bond, made to the wife, in C. B. 
and the deed is there denied, for whicn reaſon it remains in the 
keeping of the cuſtos brevium, and the huſband dies, the wife 2 
Haus 


e e „„ > „ 
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have a writ out of chancery, directed to the cuſtos brevium in e. 
to deliver the deed to the wife, becauſe the plea is determined by the 

death of the huſband, F. N. B. 243. (I) 

6. A deed upon evidence was found not to be the defendant's A bond he- 
deed, and by confequence forged ; and it was inſiſted on, that the ing found 


. : . . . fo ed, the 
court ought to cancel it, yet the court denied it, becauſe there might gn 


be error in the proceedings, for which the verdict might be ſet aſide, prayed, that 
and then the bond would ſtand unimpeached, and fo the matter be it might re- 


: mY - 8 ; 8 WT main in 
brought in queition again; and fo it was reſolved it ſhould not be . 


cancelled, but remain in court uncancelled, 6 Mod. 233. in cafe of the court 
SEL. BY V. GREEN. Cited per Holt, Ch. J. as Sir Sol. Swale's denied it, 


al and ſard, 
Caſe, that fuch 


matter had been.often moved, but never granted, and cauſed the bond to be delivered to the plain- 
tiffs. Sid. 147. Palch, 15 C. 2. B. R. Guillms v. Huley.— lenk. 70 in pl. 32. 

A deed found forged by verdict, and which concerned an eſtate of 1200 l. a year, was, 35 orders 
b ought into chancery, ond a year's trm- proven to juſtify the deed, by a new trial, where he pleaſe; and 
becauſe within the year he had a wo trial at Cheſter, and found again him, it was now moved, 
that the year being paſt, the deed ſhould be canceled, and damned, and decreed accordingly. Sid. 
170. Mich. 15 Car. 2. Gerard v. Phitton. | | 

7. A. was ſued as executor to J. S upon a bend of 10,000 l. fet ee 131. 

85 Aich. I 

up by an old woman, that looked aſter J. S. an old miſer, as his C 


nurſe; and upon non et ſactum pleaded, it was found upon a trial R. 8. C. 


at bar, nt to be the dred of J. S. and upon the authority of T Wy- 5 Rep. 74. 


MARK's Caſe, in 5 Rep. it was made a queſtion if the bond ſhould 
not be cancelled ? and it was held that it ſhould not be cancelled, be- 
cauſe the judgment might be reverſed by writ of error, but ſhould 
be kept in court. 1 Salk. 215. cited per Holt, Ch. J. as Sir 
. Huley's caſe, | 

8. The plaintiff making default, and upon opening of the cauſe, [ 467 ] 
it appearing that the plaintiff had forged ſeveral notes or writings 
in the defendant's name, it was prayed by the defendant's counſel, 
that ſuch bills or notes might be torn or obliterated ; but Mr. Solici- 
tor General obſerved to the court, that a forged deed or writing, 
cannot be torn or defaced by law, but muſt be #ept, ſo that the king 
may proceed upon it againſt the criminal. Mich. 1682. Vern. 66. 
Frankland v. Hampden. | 

9. The obligee made a material razure in the condition of a bond, ee 
and after brought an action upon the bond; and the defendant ee ns 
having had oyer, and the bond being now in court, and the razure cafe, and 
diſcovered, the defendant pleads non eſt factum, and notice of trial after _ 4 
given; but when the plaintiff underſtood that the defendant had DN =— 
found out the cheat, and could prove it, he countermands the notice; opinion, he 
and it was moved, upon affidavits of this matter, that the bond eee 
ſhould remain in the cuſtody of the gfficer of the court till the cauſe =p pee 
was tried; for otherwiſe the plaintiff would ſtay until the defend- bung an 
ant's witneſies were dead, and put this forged bond in ſuit againſt on on 
hin, when he could by ro poilibility rei:eve himſelf againſt it; fe fle him 
and now if he ſhould try it by proviſo, the plaintiff would be non- ; /4/- 
fuited, and might begin again. Per Cur, the defendant's beſt way ben, aud | 
would be to carry the cauſe down by proviſo; and if the plaintiff , 4 le 


would ſuffer himſelf to be nonſuited, whereby the ſuit would be at yu be 
3 Oo K 3 all evidence 
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for bim, it an end, and the plaintiff entitled to take his bond out of court, yet the 


3 nonjuit would be great evidence againſt him in anther action to be 
fame par- brought thereupon, or elle he might get his witneſles teſtimony 
ties; and perpetuated in Chancery. 6 Mod. 233. Mich. 3 Annæ, B. R. 


ſo he tox * 
noting oy Selby v. Green, 


his motion. Ibid. 2 34. 


10. In cftment the plaintiff made his title under ſeveral deeds, | 


but the jury found again/t the deeds; and upon motion, the court 
erdered them ta be keit in the officer's hands, in order to a proſecution 
for forgery; but upon application to. the court of chancery, whence 
the iſſue was directed, a new trial was granted, and theretore the 
plaintiff moved to have the deeds out of court ; and Holt, Ch. J. held, 
that they muſt be delivered out, as this caſe was, becauſe the deeds 
were not in iſſue directly upan the pleadings in the cauſe; otherwiſe 
if the iſſue had been non eſt factum. 1 Salk, 215. Hill. 4 Anne, 
B. R. Fitch v. Wells. | 


(G) Actions and Pleadings. 
T. 8 ONSPIRACY againſt ſeveral for forging a deed if entait 


of land of the plaintiff, by which he was put to grcat tra- 
vail, coſts, and expences, and ¶ forced] to fell his chattel, but be- 
cauſe it was qucd talrs procuravtt ſuch a one to forge the deed, and he 
was the ſame perſon who was named in the writ, and fo he cannot 
procure himſeli, therefore the writ was abated quod nota ; but it 
is badiy reported. Br. Conlpiracy, pl. 7. cites 46 E. 3. 20. 

2. In forger, &c. defendant ſaid, that at the time of the making and 
publifhing ſuppaſd be himjelf was ſeiſed of the tenements in fee, alſque 
bec that the plaintiff then had any thing. Newton laid, it was no plea, 
for it may be that he diticiſed us, and made the deed, and we re- ntered, 
and io diſturbed of the poſſeſſion; after Cot. J. faid the plea is 
good prima facie; for then you cannot be diſturbed of your poſ- 

1 teſſion, and if you have ſpecial matter ſhew it. But note, that the 

468 ] ſtat. of 1 H. 5. 3. ſpeaks of poſſeſſion and title, and diſſeiſor has 
title. Br. Forger de faits, pl. 9. cites 8 H. 6. 33. 

3. If a man brings an action, and ſuppsſes that the defendant fog, 


and proclaimed a deed, lic fall anſwer to both, per Bab. Br. Forge. 


de faits, pl. 1. cites 9 H. 6. 26. 


* Net gait 4. If an action be brought again/? two, and one ſays, that he did 
wb 1 — not forge, and the ether ſays, that he did not proclaim, it is not good; 
good iſſue, but each muſt plead * not guilty as to all, per Bab. Br. Forger de 
without fai, pL 1. cites 9 H. 6. 26. 
Sn. ; 
1 For ger de faits, pl. 17. Cites 37 H. 6. 37..——8. P. Ibid, pl. 2 7. cites 21 H. 7. 15. and 10 H. 
3. acc. | 


Pr. Accor 5. Forger de faits ; defendant, pr:t:Nand; that he did nat forge, pro 
4 Fo lang placito ſaid he gave a gallin of wine in ſatisfattiom of the treſpaſs, to 
Pare, pi, Which plainti agree, judgment ſi actio. Plaintiff ſaid, this is no 
22. cke : | | 


1 
S. C. - | picay 


V. 


eites 371. 6. Þ 


pl:a, without ſaying, that they accorded, &c. Newton faid, defen- 
dant has pleaded belt ; by which plant faid, be did ng! receive it in 
ſatisfaction of this treſpaſs, priſt. 19 H. 0. 29. 

6. In forger of deeds, the defendant {id that the plaintiff was ſeifed & The writ 
of the manor of D. in fee, aud covenari.d with =. N. ta enjerff him wat that 
of the manor of D. and * . prayed the acfendant tn write the deed ee, 8 
accordingly, which he did, and put a {cal to it, by the command of cpu, and 
the plaintiff, and read the deed at the [macxing] the livery and ſeiſin, 
which is the ſame forging and proclaiming ; judgment ſi actio; and 43 pe 
a good plea, per tot. Cur. notwithitandin$ wat che writ be * ſepa- jugs rhe hy 


ralia facta fabricavit; and he juſirfed vera fatiaz quod nota. Br. of the 


e = 1 count; & 
Forger de faits, pl. 10. cites 21 H. 6. 4. in! 

D 8 non allocas 
tur; the reaſon ſeems to be, becauſe 7: i ver form of the writs Br. Forger de faits, pl. g. 
cites 8 H. 6. 3. Br. General Brief, pl. 6, cites S. C. 8 H. 6. 34» 

8. Per 


7. The defendant ſald, that the plaintißf pad nothing in the frank S, P. 
tenement at the time of the forgery and proclaiming, which was ad- FO 5 
mitted a good plea, and iſſue taken thereupon; quod nota bene. e e 
picas pon; 9 cu, 
Br. Forger de faits, pl. 11. cites 21 H. 6. 51. «t the ne of 


15 Fab (4 — — 


» —_ ” cc ? * 3 : 0 1 Ea pe 1 - - ö 3 - . 7 5 * 5 

irg ; for the forgery and proclaiming is ſuppoſed on one and the ſame day ; and after they were 
>" » py , - +! ; : A < + "0, "Ho i „ þ a ba. a ths 5 1 

at iſlue ut fupra, viz. U ithout mentoung of the proclaimmg as M ſeems. Brook favs, he wonders 


at the plea ; for it may be that he had in .] er or 1omuendor, though her had not in the franktene- 
ment, and the ijſue is good. Br. Forger de f.uts, pl. 12. Cites 22 H. 6. 16. 
8. In forger of deeds, for that the defendant ſuch a day and year e the iſ- 
9 3 l . Ss ge Was re. 
forged and proclaimed a 4-:d, by which the ſeme of the plaintiff made e 35 
a feoſpinent t V. of his land in D. and letter of attorney, by which the H. 6. 3. a. 
fame defendant ſhsuld be atterney to deliver ſeiſin to the faid N. &c. to pe 8 a 
. 4 8 8 > 5 : tt Z. dit. 
which the defendant fait, that the fe me, before the COVETTUTC, WAS Iitue, pl. 


fe ſed in fee, and canſed the defendant t9 write the ſaid deed and letter ot. cies 


of attorney of the ſaid lands in D. to the faid N. but he alledged other S. C. 


date than the plaintiff all aged, and that he <urote it, and delivered it 


to the feme of the Plat ntiff to feat, which fhe jeate! and delivered as her 
aeed, by which the defendant mude livery of teilin, and prblifhed it 
prout ei bene licuit, abſque hoc, that he is guilty of any ſuch talte 
torging or publiſhing modo & forma. Er. Forger de faits, pl. 3. 

9. Forger and proclaiming of a deed by A. to TY. N. in fee, &c. Br. Tra- 
the arfendant ſald that A. was feijed, and infe:fjed MW. and bis fene 8 P = 
in fee who died, and he as heir read and proclaimed the deed, &c. and 5 
tlie beſt opinion was, that it is no plea wittlout traver/ins the for- 6..12,—But 
gery ; but by others it cannot be intended the fame d-ed, for tnat ie 6 
which was a deed to W and his feme, was a deed allo to W. and 14 p. pl. „ 
ſeveral e contra, in as much as it was not to W. only, tuerefore 


10. The plaintiff counced (inter alia) that he forged a falſe re- 
leaſe by which J. ought to releaſe to the dejendant all the. right which 


quære. Br. Confeſs and avoid, pl. 62. cites 32 H. H. 1. 
[469] 


be bad in certain land, the defendant ſaia, that the ſaid J. by tie deed 


which he ſhewed, releaſed to him all the right, &c, which is the ſame 
deed, which he pronounced, publiſhed, and read; abſque hoc that this 
releaſe is forged and falſe, &c. and no plea; for the abſque hoc, does 
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not ra the declaration; by which he juſtified ut ſupra, abſſue hoc, 
that he is cuilty of the making, pronouncing, or pubiiſbing of any ſuch 
dea as in the declaration aforeſaid ſpecified, and a good pla. Br, 
Forger de faits, pl. 5. cites 33 H 6. 21. 

11. And note, that none can juſtify as above, if he has not the 


deed in his hands ready to ſhew; and if not, muſt plead not guilty 


generally Br. Forger de faits, pl. 5. cites 33 H. 6. 21. 
3 12. In forger of deeds, the writ was, diver ja ſeraralia ſacta & 
ount, pl. eee YE. + : 
22. cites S. Mmmenita, and the count was of a deed of fee ment, and a letter 
C.—* ln attorney; and therefore the beſt opinion was, that the count ſball 
-_ tis abate, becauſe it is not warranted by the * wiit. Br. Forger de faits, 
ount, a | 
pl. 7. cites 35 H. 6. 37. | | 

13. Forgery of deeds, and proclaiming of them at D. Ly which 
the plaintiff was interrupted of his fee, of certain land in S. 
the defendart ſaid that no ſuch vill haml.t nor fiace was known out 
of the vill and hamlet, by the name of S. in the ſame county; and this, 
&c. judgment of the writ, and the others e contra, and this iſſue 
ſeems to be by reaſon of the viine. Br. Forger de faits, pl. 19. cites 
3 E. 4. 26. and 4 E. 4. 41. accordingly. 

14. And quzre if it be a good plea to ſay, tat the plaintiff never 
bad land or tenement in S. for it ſeems that he may plead not 
guilty, and give this matter in evidence, Br. Forger de faits, 

bs 10. + | | 

5 15. Forgery of deeds, the defendant ſaid that J. S. made the 
deed, and ſealed it, and aclivered it to the deferdant, ſecundum vim 
FJatit, abſque hoc, that he forged or proclaimed; Weod ſaid, the ſpecial 
motter ſhall not be entered, & Cur, contra. But per Brian, he ſhall 
ſhew the deed, and otherwiſe it ſhall not be entered, becaule it 
ſeems that it is only the general iſſue. Br, Forger de faits, pl. 23. 
Cites 10 H. 7. 29. 55 

16. Note, it was agreed arguendo, that ne forgea pas, or not 
guilty, is a good ifiue in forgery of deeds, Br. Forger de faits, pl. 
21. cites 21 H. 7. 15. | 

17. For pleadings on this ſtatute, 5 Elix. 14. /. 2. ſee Lutw. 190. 
Collingwood v. Jefferyes. = 


S. P. Pr. 


(H) Actions; By what Perſons, in reſpect of 
Eſtate. 5 


So where 1. 1 forger of deeds by W. againſt J. and faid that he had forged 
—_— and proclaimed certain falſe deeds of ſuch land in diſturbance 
hs 6 of the title and poſſeſſin of the plaintiff, Hals. prote/tands, not 


ſhall have confeſſng the making, and for plea ſaid, that at the time of the 


ation, Br. making ſuppoſed, Sc. the defendant himſelf was ſeiſed of the land 


F. d 4 
os 1 in fee, Cot. befere the defendant had any thing gon and 


cites 4 H. mother of the plaintiff were ſeiſed in fee, in right of the wife, 
6. 25. and had iſſue the pln ; the eme . and the father was te- 
nant by the curteſy till diſſeiſed by the defendant, which e 

| | ciſe 
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7i%4 by diſſeiſin, made the falſe deeds, &c. and ſo ſee, that at the 

Jie 4 2 he De had neither poſſeſſion nor 
reveri.on, but right of reverſion; and yet, by the opinion of the 
court, the action well lies; by which he bid Hals. to anſwer. Quod 
nota, Br. Forger de faits, pl. 14. cites 4 H. 6. 25. 

2. Plaintiff? d-clared, that the defendant forged a releaſe in name 
of the anc-/t5r of the plæi ntiſſ. Fulthorp ſaid, that the fame anceſ- 
tor made the releaſe to R. then tenant of the land, whoſe eſtate we 
have, and after the relvaſe came to us, and we proclaimed it prout 
bene licuit, abſque hoc that we forged prout, &c. Per Paſton, you 
forged, priſt, &c. and fo ſee here, that the heir ſhall have this actian 
of ſergery in the time of his ance/tor, Br. Forger de faits, pl. 8. 
Cites 7 H. 6. 34. | 

3. If a man diſſeiſes me, and, duri g the time of the diſſeifin, F. N. 
forges deeds, &c. and I re-enter, I ſhall not have action; per New- 
tun, Br. Forger de faits, pl. 12. cites 22 H. 6. 16. 

4. In forger of deeds by T. MI. againſt R. D. defendant ſaid, 


that where the writ is of forger of deeds, of his lands and tenements in 


D. he ſaid, that the N had nothing in them the day of the writ 
purchaſed, nor ever after, Priit, the plaintiff ſaid, that long time be- 
fore the forging, A. was ſeijed in fee, and gave to K. in tail, the re- 
mainder to the plaintiſi, & c. and the /tatute is, ft quis de poſſeſſiane terre 
& - tenement: turbatus & vexatus fuerit, &c. And the beſt opinion 
was, that it well lies, for he has poſſeſſion of the remainder, though 
he nas not polleſhon of the demeſne during the tail; but it is not 
adjudged ; and cited 15 E. 4. by Skreene, that a remainder may be 
limited, and therefore it is a tenement, Br. Forger de faits, pl. 6. 
cites 33 H. 6. 22. | 

F. It a man forges deeds of the land of my father, in the life of 
my father, and after his death it is proclaimed ; I who am heir at the 
time the dced was proclaimed, ſhall not have a writ of forger of 
falſe deeds ; for the ſon had no right in the life of the father, and the 
action is forging and proclaiming. Br. Forger de faits, pl. 14. cites 
15 E. 4. 24. per Brian, Littleton, and Choke. 

6. But if a man forges in the time of the diſſeiſor, and the diſſeiſee 

re-enters, and the forgery 1s proclaimed, the 44 ſhall have an ac- 
tion; for he had right during the diſſeiſin. Per Chocke, Littleton, 


and Neale. Br. Forger de faits, pl. 14. cites 15 E. 4. 24. 
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Aud per 
Littleton, 
where a 
man forges 


ard proctazr:: 
1” Be me 


of the diſſiiſor, and the diſſeiſee re-enters, cach of them ſhall have forrer died; for one had righty aud 


the other had pin. Br. Forger de faits, pl. 14. cites 15 E. 4. 24. 


7. And if tenant for life be, the remainder over in fee, and a man 
forges and proclaims falſe deeds, the tenant for 1 hall have action, 
and he in remainder ſhall have another action alfa. Br. Forger de 


falts, pl. 14. cites 15 E. 4. 24. 


(i) Indiftment, 
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(I) Indicment. Before whom. 


1. BY 5 Eliz, cap. 14.8 4. Juſtices of oyer, and terminer, 


and aſſiſe, in their {offions fra hear and determine theſe c- 
Fences. 


2, Juftics of the peace in then, cannot inquire of forging 
ng a falſe deed otr the ſtatute of 5 Eliz. Tio, E. 87, Hill, 30 Liz. 
i= the nome of . R | | os 

4 © 8 122. * . 7 2 
For their phwer is creued be act of parlament 
n 


> * 
ANT What 15 £7 


„and they have no otber 
gene F commun, te on: 
1 Tarefion>'s & male facts quibuſcanqgue, muſt be underſtod of uchi crimes ws e 
have enger over dy the Kveral ſtatmes which created of Gd . cir powes. 2 Salk. 4. U. 
n. 5 Annæ, B. R. the Qieen v. Yairi gle). 


* * . : 
wit hin tm? of memory 
4 


': . 4 - » * 
©” > 1 — £5 2 >? * * - * * 3 — „ 7 0 * 5 x 8 - 
11 *, en en 2 611 „ 10 £ $ 4-4 So 1 11 SF; 4 S1! 


3. But this falony is to be heard and determined before jaſtices of 

ener ant ter miner, and juſtices of afi/e, in their circuit; and though 

zu/tices of peace have power to hear and determine felonies, treſ- 

pait:s, Sc. yet they are not included under the name of juſtices of 

ir 2nd terminer ; for juſtices of oyer and terminer, are known by 

[ 471 ] 642 diindt name and juſtices of peace by another. But the 7 
* tices of B. N. are juſtices of oyer and terminer within this ſtatute, 

3 Init. 103. cap. 41. 


Indict ment 4. Indietment for forgery upon the ſtatute of the 5 El. before A, 
wok 9 and B. juſtices of the peace, nec nan ad diverſas felomas, Sc. audiend. 
of ce, © terminand, aſſignat. It was held by three judges, Popham doubt- 


ing, that they had not power to take this indictment ; for the fatute. 
% which appoints that the offences ſhall be enquired before juſtices 
ee dang of aflife, or of oyer and terminer, zntends thoſe who have genera; 
judi e; 921, commiſſuens, and not thoſe who have but a ſpecial commiſſion, as 
being — juftices of peace. Mich. 39 & 40 Eliz. B. R. Cro. E. oi. Wil- 
mai: x 2 ; lon's caſe. - | 
4 72/7 it, but left him to demur, or plead. 3 Keb. 773. pl. 12. Trin. 29 Car. 2. B. R. the King 
v. Nithungale. 


7 >». 
C” CY 422722 
5 at 
cara mam 


Exceptions to Indiftments, or 


(K) Indictment. 
| - Informations. 


2? 


HE indictment was, that he ſcienter ſubdale & falſs fabri- 


Non allo- x, 


Keb. I cavit quoddem falſum fachum & feriptum indentatum bargans 
re & venditianis, which was ſaid to be inrolled, per quod A. and B. did 
= it ry fell to J. S. fuch lands, and then ſets forth the indenture verbatim, 
332 „ & quid poſtea prædictus R. (the defendant) ſciens prædict. chartam 


cfſe falſam & contrafattam vi & armis pronunciavit & publicauit, 
and this was ea intentione ad perturbandum ftatum titulum & intereſſe 
of A. and B. and their heirs. It was afligned for error & that the 
indeatures ſet forth were a leaſe and releaſe ; but the indictment was 


of a bargain and ſale, and it did 4 not afpear where it was e 
| | . 


were it not 
a bargain 
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raiſe an uſe 
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_ Forgery, 


did jt muſt be inrolled in one of the four courts at Weſtminſter, 
or koſore the juſtices of peace at the ſeſſions, to make it a bargain 
and tale 3 and that only A. was party to the deeds jet forth, though the 
indictment is cf a deed by which A. and B. did {cil; and that it 
our to have been 4 in quo continetur that they did ſell, and not that 
they did fell; becauſe the deed Was void, which was ſaid to be op- 
politum in objecto; and that vi & armis chartam pronunciauit, 
©: ſhould: have been vi & armis prediftam chartam pronunciavit, 
Kc. and allo that the forgery was laid to be ea intentione ad pertur- 
Jan ftatum, &c. of them and their heirs, and it did | not appear 
that they had a freebald ; and alſo, that it ** ought to appear in whom 
the Freehold was at the time of the forgery. Adjornatur, Vent. 23, 


24. Paſch, 21 Car. 2. B. R. the King v. Ring. 


— 
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and per Cur. 
any thing 
purporting 
a deed 15 
within the 
ſtatute, But 
adjornatur. 
2 Keb.z02. 
S. C.— This 
18 but in- 
ducement, 
and there- 
fore non al- 
locatur. 2 
Kch. 501. 
Paſch. 2r 
Car. ST, 
-7 1x 


n<hy Keble, that thoſe words were in the indictment, and that for want of alledging, that he did 


ne!d by Twiſden to he ill, but Keeling and Windham contra. 


2 Keb. 245. 


1<11 OC convev, R WA * 
„10 Car, 2. SC az Keb. £32. Trin. 21 Car. 2. ſays it was afhgned for error, that 
tent uns frbricavil | riptum, and that by that deed A. and B. bargained and old, and docs 
v, , or that he farged a deed purporting a bargain and fale, and that Twiſdea agreed this 
exe on on Hevoos's caſe, that, being on an indictment, it mult he taken ſtrictiy, and muft 
| without ,vtendment, which eis vittiout prejudice, becauſe the party may be indicted 
t Curt contra; yet adjorngtul Per Cur. th intend: da foe: boid, the forgery being 
„de, hy which copyhold cannot paſs; and a leaſe for years may pais without it. 2 Keb. 53%» 
„ ** Non allocatur. 2 Keb. 501. S. C. 3 Keb. 51. S. C. wand judgment for 

1s King. | 


2. An information was brought again three for forging, and 
n:alicioufly conſpiring and contriving an entry of a marriage in the 
runter book, between Sir R. Dudley and Fra. Vavaior, to the im- 
pcachment of the dower of the true wife of Sir R. Dudly, and to 
4->rive his daughters of their inheritance ; one only of the defendants 
was found guilty. It was objected in arreſt of judgment, that as 
to were acquitted, the other could not be alone guilty of the con- 
lpiracy ; but it was anſwered that the indictment was good without 
te conſpiracy, which was only an inducement thereto, and not the 
ground of the indictment. Judgment was given againit the defen- 
dant. Paſch. 1658. B. R. 2 Sid. 71. Dudly's caſe. 

3. The itatute requires it to be a deed ſealed, and here it was only 
ſcriptim; fed non allocatur; for when the deed is recited, it is con- 
cluded with dat. & figillat. ſuch a day and year, though before it is 
only taid quoddam ſeriptum; the judgment was armed. Paſch. 


30 Car. 2. B. R. 2 Show. 5. the King v. Marriot. 


4. Error was aſſigned, for that the indictment had not in it vi & 
arms, and. that the indictment was not for nonfeatance, but for miſ- 
feaſance; and Jones J. held that this is cured by the expreſs words 
of the ſtatute 37 H. 8. 8. and cited Cro. J. HART's eale, fo reſolved. 
But Twiſden and Windham J. totis viribus contra, and to this 
Reinsford Ch. J. inclined ; but as to this curia adviſare vult. But 
att-rwards, on reading the ſtatute, it was agreed by all, that the 
want of vi & armis was cured. Another error was, that the in- 
dictment lays, that he forged it ſuper caput ſuum preprium, where it 
ought to be ex imaginatione ſua propria or ex capite ſuo proprio; 
for as it is, it muſt be intended, that the writing was written upon 
his head, and this might be by another; but this was a /iteral tranſ- 


though 
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lation of the wards of the ſtatute, and therefore by all held well enough, 
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though it be not ſo elegant tranſlation as might be. 2 Lev, 221. 
Paſch. 30 Car. 2. the King v. Mariot. 

5. Information ſet forth, that the defendant did forge quordan 
ſcriptum continens w ſcriptum obligatorium per quod quidem ſcrip- 
tum cbligatorium A. abligatus fuit predift, wefendenti in 40 lilrin 
&c. the defendant was found guilty, and exception was taken, that 
the fact alledged was 4 cantradiction 4 tjelf; for how could A. be 
bound when the obligation was forged ? and alſo, that it did 229 ſt 
forth what that ſcriptum abligatorium was, whether it was ſeriptum 
fegillatum or net? per Cur. the. defendant is found guilty of the 
forging cf a writing, in which was contained quoddam feriptum 
r um, and that may be a true bond, Judgment was arreſtud. 
3 Mod. 104. Paſch. 2 Jae. 2. the King v. | 

6. The indictment was, that the defendant fabricavit ſeu fabri- 
cart cauſavit a bill for loading, and it was held naught upon demur- 
rer; for an indictment ought to be certain and poſitive. 1 Salk. 342, 
Mich. 7 W. 3 the King v. Stocker. 

7. Indictment was for forging quoddam ſcriptum ebligatorium if 
J. S. it was objected that it ſhould be ſcriptum purporting a writing 
cblizatory of J. S. Sed non allocatur; for the 5 Eliz. 14. menticns 
falſe decds as well as falſe writings. 1 Salk. 342. Hill. 1 Anne, 
B. R. the Queen v. King. 


hut the court relolved, that though in reality it is not, pet in ſhew and appearance it 


35, and that is enough ; and ſo it is an obligation, though a faiſe one. 7 Mod. 151. S. C. 


8. In the indictment it was laid, that the defendant fa & ma- 
litigſe, &c. queddam ſcriptum obligatorium fabricavit & contrafecit, 
Exception was taken, that the crime charged was forging falſeh, 
whereas it could be no crime, if it was not truly forged ; but per 
Holt. Ch. J. the falſo fabricavit is as much as to fay, that he, being z 
tzif- and malicious man, did forge, and not that the forgery was a true 


_ forgery, but the thing forged was not true but falfe; and judgment ac- 
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cordingly. 7 Mod. 150, 151. Hill. 1 Ann, the Queen v. King. 

9. Indictment was for farging à cocket for 5 packs of linnen clith; 
and it was moved in arreſt of judgment, for that it was too zwncerta!r, 
But it was held well enough; and per Holt it ſuffices that the thu: 
which it contains be certain enough, and if any new action be 
brought, defendant ſhall fay, that a former action was brought for 
the ſame by the name of ſo many bundles, &c. and the queen had 
judgment. 6 Mod. 87. Mich. 2 Annæ, the Queen v. Browne. 
10. Indictment for forging a deed of — of a leaſe fignes 
with the mark of one Goddard, cujus tenor ſequitur; but ſets not down 
the mark as in the aſſignment ; and this was objected for without that 
it could not be a forgery. Sed non allocatur. 1 Salk. 342. Paſch. 


2 Anne, Queen v. Smith. 


11. The defendant was convicted on an inditment, for that A. 


and his wife being ſeiſed of lands, Ic. known by the name of Jaywicl, 


the defendant forged a conveyance from them of Faywick- Park, with 
intent to moleſt and diſturb the ſeiſin and enjoyment, &c. and for 
this variance it was moved in arreſt of judgment, there being 20 
averment, that Jaywick was known by the name of Jaywick-Fark, 
or was parcel thereof, or that A. and his wife were ſeiſed * " 
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that there was a previous treaty concerning Jaywick, and that in 
conſequence thereof, a conveyance was of Jaywick-park, an aver- 
ment of any of which, it was held, would have been material; but 
35 there was a forgery, and an “ intent to moleſt the owners of Jay- : 1 p. 3 
wick fully laid in the indictment, and found X the jury, it was ad- I. 3 p - 
judged by the whole court to be within the ſtatute. Paſch. 2 Geo. Cr 2. fl. 


2. B. R. Gibb. 57. and 261. Paſch. 4 Geo. 2. the King v. Croke, — 
| : | King. 


What is a ſufficient Finding, or 


(L) Verdict, &c. 
Proof. 


x, IN forger of deeds the defendant pleaded not guilty, and it was And yet it 

Hund that he was guilty of the publication and not of the forgery ; ,h 
— 5 <a 4 Ab by For- 
and it was doubted if the plaintiff ſhould recover or not. Br, Forger te 


d2 Faits, pl. 2, cites 20 H. 6. 11. | and Neu- 


3 8 | „ ton, that-if 
torger of deeds be brought againſt ta, and it is found that oe 75 guilty of the forvery, and »: of the þ! 6= 
cluningy and that the 9th-r proc laimed, bit nu forged, that by this the plaintiff ſhall recover. Br. Fo; ger 


de Fits, pl. 2. Cites 20 H. 6. 11. 


2. In forger of deeds, if judgment paſſes for the plaintiff, this ſhall 
be a bar in every court, in an action brought upon this deed after; 
quod nota bene; and ſo fee that a deed found forged is not pleadable. 
Er. Forger de faits, pl. 16. cites 37 H. 6. 13. 

3. A. brought a writ of forger of falſe deeds againſt B. and counted 
ef an indenture in quo continetur quod quidam abbas monaſterii de 
Glouceſter dimiſit ſitum maneri de R. & terras dominicales, &c. 
The leaſe produced in evidence contained the te, aud all the demeſne 
lands, except 2 ſeueral clifes there, Sc. called, Sc. This evidence 


S. P. per 
Choke and 
Priſot. Br. 
Bar, pl. 45. 
cites S. C. 


Informa- 
tion ſup- 
poſed that 
defendant 
had forged 
a l-aſ-, and 


was held good enough; for it is not necellary to conſtrue terras 3 der. 

dominicales to mean omnes terras dominicales, for the lands not ex- was -f d 

cepted are terræ dominicaics, and ſo the count is ſatisfied by that 2 *, lands 

evidence, &c. 1 Le. 139. pl. 192. Hill. 30 Eliz. C. B. Atkins v. 2e. 

Hales. | | | 2915 inſrred 
| amwng/t the 


r:/?, but npon producing the diſputed leaſe Lone Ve was wt contained in it, either by name, or by 


general words, but all the reſt of the lands were in it. And the defendant having pleaded not 
Zoilty, the court held, that as the bill was laid, he was not guilty ; fur it is net the ſame leaſe. Hob. 
272. pl. 358. Mich. 17 Jac. Meyre's caſe. 


4. The wrong alledging the time of the forgery is not ma- 
terial, be it before or after the offence committed, if it be come 
mitted before the exhibiting the bill; but if the date of the writ- 


5 ing ſuppoſed to be forged had been miſlaben, there the defendant 


could not be condemned of a deed of another date; for that is not 


the offence complained of in the bill, of which the court can give 


ſentence reſolved in the Star Chamber. 13 Rep. 34. Paſch. 7 Jac. 
Read and Booth. | 
5. Upon an indictment for {ores and publiſhing a deed, the jury 8. p. tho? 
e treſpaſs and forgery aforeſaid; it was it was obe 


objected, that this was inſufficient; becauſe nothing is found as to ee 


other tre- 
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paſſes in the the publication, ſed non allocatur; for de tranſgreſſione prædicta in- 
ind. n cludes it, as in treſpaſs of afiault and battery. 2 Lev. 111. Trin. 25 
Which fatiſ- Car. 2. B. R. the King v. 3 


fie d 
wore ti vella; for tranſgreſs prædict. includes forgery and all the other tre ſpaſſes. 


Paſch. 30 Car 2. the King v. Marriot. 
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2 Lev. : 
— EV. 221. 


6. In a writ of error brought on a judgment g given upon an in- 
dictment for forgery ſome of the exceptions were, that the jury had 


found bim gr: ty, de forger:ia, whereas there is ne uch word ; | 0 non 
allocatur. For the words make it plain enough what their wer- 
diet means. Paſch. 30 Car. 2. B. R. 2 Show 5. the . v. 
NIarriot. | | 


See (a) (M) * Puniſhment. And what ſhall be recovered. 
1. 5 El:z, cap. 14. Q 2. enacts that any one 10h9 ſpall be convicie! 
upon an action of forger of falſe deeds (to be founded up9m this flat: __ 

at the uit of the par orieved, or other fe, ſhall pay to the party 2 grieve 
double coſts and damages 15 br aſſeſſed in the court where ſuch convice 
2791 ſhall be, ſhall be ſet upon the pillory 7 1m forme market town, or other 
pen place, and there have his ears cut oft, and alſo his noſtrils ſlit and 
ſcared with an hot iron; he foall allo farfe it ta the queen her heirs and 
fricceſſars the 1/Jues of his lan 4, and ſuffer perpetual impriſonment dur- 

ing his life; and the ſaid 92 and damages ſpall & be firſt levied upen 

the gords and iſſues of the lands of the fp ender, notwithflanding the 

l queen's title thereunts. 

A. being $ 3. 4 ferger, Sc. of a Nate for years of land not cep hold, or of an 
inckbted to annuity, obligation, bill, ne; re! caſe, or other diſchar, ge of 
OE any perſenal thing; and fs who ſhall publiſh and give the ſame in evi- 
of el. |. dence, (except lawyers Sc. not party or privy to the forgery ) ſhall pay 
Penalty r. double coits and « damages 10 the party g rrieved, be pilloried and lofe an 


ar, C.. 


— | * 
c dene in the Star Chamber of forging a reheſ thereof; 1755 the queſtio þ AHELNEC the dbu 
damages, given by the Natute, ſnould be according to the Be nalty, Or C Wy 1 It was reſolvcd, 


e penalty Fl uld have 


Dult the judges, that the damages ſhould be 3 Teffed to for wy 
304. pl. 51. Mich. 13 


- :en recovered by law, if the releaſe had not been, Mic! h. 13 & 14 Eliz. 1 
& 16 El:z., Hind v. Grevil. 


-< 4. Remedy for fls, Oc. may be by at writ out, of chancer: 
as in caſe of treſpaſs by bill in the King's Bench or Exche quer, and 5 
eſhign, Sc. to be allnved, 

'S$ 6. Plaintiff *'5 releaſe ſhall not 2 the preceedings for the ſorſeit- 


ures to the Queen 
2. A. delivered 10000. to a * [crivency io put out at intereſt, wha 


ſpent the money but deli vered to A. ſeveral bends, as entered into by ſe- 


1 credit and fu * ſciency, for ſeveral diſtinct ſums, amount- 
ing in all to the ſaid ſum of 1000 J. and he witneſſed the fame as a 


4 -. 
Hughes in 
* Abr: ;dg- 
me 1 $7 Co 
Forgery,P:. 
1 T. calls tire 
offender a 


(taverner ) 

and Mr. his examination upon interrogatories. "The doubt was whether he 
Metten en loſe one ear only, or bath his ears ? and whether A. being but 
his Abiidg- 3 


public notary, but in truth, the parties knew nothing of the matte r, 
and the bonds were forged by the ſaid ſcrivener, as he confeſſed on 
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Paſch. 18 Car. 2. B. R. Sid. 278. the King v. Ferrers. 


to the plaintiff, and pay both the company and plaintiff their co/ts, 
| * 


- Forgery e 

tue 5725, and not any of the parties in whoſe names the obligations 
vere forged, ſacul have dauble cs and damages? and reſolved, per 
Fleming and Coke Ch. Juſtices, he thall loſe but one ear; for it ſhould 
be taten as ene forgery, being made at one time, and A. was the party 
-rieved within the ſtatute; but the Ld. Chancellor expounded the 
double damages not to be intended double intereſt but only the princi- 
ba debt. 2 Brownl. 49. Hill. 8 Jac. Andrew v. Ledſam. 

; For forging the Chief Juſtice's hand to common bail, and taking 


4s = 
3 88 e e. 1 * 1 3 122 
fees nereol, 28 attorney, deing only A clerk, tne court 2 udged NINA 
m * " 


to pay a fine of 20 J. to care with papers ts every cours with his conjej- 
fur, to ftand in the pillery here from 10 to 12, and in Londen 2 hours, 
7 


* / 6 ” if 5 1 J. 5 * # Wo 2 : pes 4 . 5 77 / 
and in the marfhalſea an hour, 3 mniths impriſanment, and good be- 


* 


/ 


" bavicur for a year. 1 Keb. 841. pl. 28. Hill. 16 & 17 Car. 2. B. R. 


SherwoonZ's caſe. | - 
15 2 7 2 "1 , * bo * 8 3 
4. One was convicted of forging an acquittance, and fn-d by the 
= 7 0 — = cf 
court 100 J. and to be on his g behauiour } r one year. Note. he 


. 


. 1 J ; . 3 A a * Fy 
was 2 perſon of-709 J. per annum, and the acquittance forged for 7 l. 


5. For forging a will, he had judgment to land in ihe piliory 3 


times, viz. at Weſtminſter, the Exchange, and Ratclif; was fined 
401. ard napriſencd, till ſureties found for good behaviour during life. 


2 Keb. 376. pl. 32. Trin. 20 Car. 2. B. R. the King v. Tymberley. 


(N) Puniſ:ment for ſecond Offence. 
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ment has 
varied the 
word into 
(vintner) 
but the 


a 


ok is 
es euer) 


25 Uerte. 


I. 5 Flix. cap. 14. § 7. 8. ſecond offt:nce after cenviction, or con- The for- 


Jdemnation as afraid, is made felony without benefit of clergy, but not 
to bar Gower, or diſinherit the heir. | 


gery which 
is felony by 
this act 


gugbt to be after the conviction, or condemnation, as to a former writing; for the forgery of ſe- 
ver! writings one after another, fo as the ſame were all forged hefore any conviction, is net fe- 


vuy dy te expreſs words 0 the ſtatute. 3 Rep. 35 Paſch. 7 Jac. Kead v. Booth. 


(O) Puniſhed in Chancery, and Relieved. 


' A Perſon was ſentenced in the court of chancery for forgery, 
8 Jac. Toth. 167, 168. Barker v. Ireland & Morris. 

2. A. by a forged latter of attorney atteſted by 2 witneſſes transfers 

S. S. Stach of B. to J. S. for a valuable conſideration paid by J. S. 

ho after received tne next dividend; Lord Macclesfield held this 

transfer void, and that it was incumbent on the purchaſor, and more 


in his power than any other perſon's, to ſee that the letter of attorney 


be valid, and real; and decreed, that the company, (who were (as 
he ſaid) only inſtruments and conduct pipes) take the ſtock from 
the d-fendant, the transferrec, and reſtore it to the plaintiff, the ori- 
ginal proprietor, and that the defendant, and not the company, pay 


ack the dividend, which he has without any good authority received, 


the 
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FJormedon. 


the default being the defendant's by reaſon of his negle&, 
2 Wm's Rep. 76. to 78. Trin. 1722. Hildyard v. S. S. Company 
& Keate. | | 

3. So of a forged letter of atorney in the name of a copyholder to 
A. to ſurrender copyhold to the ule of F. S. who ſurrenders accord- 
ingly, and J. S. is thereupon admitted, yet this admittance is void; 
per Lord C. Macclesfield. Ibid. 77, 78. | 
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Formedon. 


(A) of Formedon in General. 


ORME DON is a worit of paſſeſton, and * no writ if 
n, pl. . f __— 7 
133 right. Br. Formedon, pl. 31. cites 38 + E. 1. 37. | 


H. 7. 10. contra, per Fairſax ]. Br. Monſtrans, pl. 18. cites S. C. per Huſſey and Fair fan, 

that it is in the right. Br. Formedon, pl. 48. cites 18 E. 4. 23. That formedon in deſcender is 

a wrt? of ige in its nature, per tot. Cur'——$; ibid. pl. 77 .cites 40 E. z. 21. per Belk,— + This 

= or be miſprinted in all the editions, and that it ſhuuld be 38 E. 4. 37. Vid. Br. Juris Utrum 
„C. an . g 


© Br. For- x, 


[ 476 ] 2. Formedon in remainder was not at common law; becauſe at 

3 common Jaw all eſtates in fee were fee ſimple abſolute, or fee ſimple 

ane. conditional, which now are called eſtates tail, and ſo no remainder 

fays that at could be limited on the later, becauſe it was a fee ſimple. But the 

| common formedon in remainder was by the fat. de dons. See Pl. C. 239. 2, 
1 b. Irin. 4 Eliz. Arg. in cafe of Willion v. Berkley. 

medon in dender, but that it is given by W. 2. f. Goldſb. 5, 6. pl. 11. Paſch. 23 Eliz. in Capel's caſe. 


3. Formedon, or de forma donationis is ſo called, becauſe the writ 
comprehends the form of the gift. Co. Litt. 326. b. 


(B) Of the Formedon in the De/cender, and in what 
Caſes it lics. 


I TT. S. 76. tit. tenant by copy, takes notice of a formedon 


3 Rep. 9. 2. 1. 
nr gl . in deſcender at common law. 
= 


cites Litt. S. P. and adds, that it appears in our books, that in ſpecial caſes, formedon in deſcender 
lay at common law before the ſtatute of Weſtm, 2. and cites 4 E. 2. tit. Formedon 50. and 10 E. 2, 
tit. Formedon 55. 21 E. 3.47. Pl. C. 246. b. &c.—— Contra by Popham and Fenner. Poph. 34 Mich. 
35 and 36 Eliz. in caſe of Gravenor v. Brooke. — And ſo is 2 Inſt. 336. 

As where an aſſiſe of mortdanceſtor would not ſerve the iſſue, as if a man had iſſue a ſon, and his 
wife had died, and then he took another wife, and land was given to him and li, ſ cond wife, and to tht 
brirs of their bodies, begotten, and they have another ſon, and the ſecond femme dies, and then the f. 
ther dies and a ſtranger abates; in ſuch caſe, before the ſtatute, the ſon could not have afſi'e of 
mortdanceſtor, becauſe one point of the writ is to inquire if demandant be next hew to his father, 
which he is not, but his e der brother , 2nd therefore he thould have a formedon in deſcender, be- 
fore the ſtatute, which was no other tnar a writ founded upon [11+ caſe ; but then this writ was te 
recover fee ſimple. per Bendlowe PL C. 239. 4 Eliz, in caſe of Wilkon v. Barkley. 1 
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8 Formedon. 
2. If the iſſue in tail be barred by warranty, and aſſets deſcend, and 


after he aliens the aſſets and has iſſue and dies, or if the aſſets be recoveres 


againſt him by elder title, the iſſue of the iſſue ſhall have fermedon of the 


firft land tailed ; ſaid, per Finch. for law. Br. Formedon, pl. 19. cites 
48 E 3.9. 
he be barred hy judgment. 


the inlue ſhall have formedon, as appears 


L 


But if ſuch athing happens, beſre be be 


- 


3. If land in fee ſimple, and fee tail deſcend to two fifters, and 
ſhe who has the fee ſimple land aliens it, and has ittue and dies, 


ſo ſce that after partition the one heir hall have formedon alone. Br. 
Formedon, pl. 2. cites 20 H. 6. 2. 13. 

4. Formedon in deſcender is græumded upon the ftat. of Meſtm. 2. 
c. 41. and lies where a man gives lands f ne and the berrs of Þ15 body, 
or unte a man and oinan, aud the heirs of their bodies, or unto a man 
and woman, who is couſin, in frank- marriage, by force of which gift, 


they are ſciſed, and afterwards he alieneth theſe lands, or is difieiſed of 


them, and dies; his heir ſhall have the writ; and fo, upon every gift 
in tail of lands or tenements, if the anceſtor aliens or be diſſeiſed and 
dies, he who is heir by force of the gift ſhall have ſuch writ. F. N. 
B. 211, 212. (L) 

58. Tenant in tail diſcontinues in fee and dies; the diſcontinuee makes 
a leaſe for life, and grants the rever/i5n to the iſſue ; he ſhall not have a 
fornedon againſt the tenant for life; for by his formedon he mult re- 
cover the eitare of inheritance, which the leftee for life hath not, but 
the iſſue in tail hath it himſelf, Co. Litt. 297. b. 


1 . . 4 ; | . 2 
(C) In the Remainder. In what Caſes it lies. 
1. FE ORME DON in remainder, upon an eſtate tail, /zy not at 
| common law ; becaule it was a ice timple conditional, where- 
upon no remainder could be limited at the common law; but ſince 


the ſtat. W. 2. 13 E. 1. a remainder may be limited upon an eſtate 


ail in reſpect of the diviion of the eſtates. 2 Inſt. 336. 

2, Formedon in remainder lieth, where a man grveth lands to one 
in tail, the remainder to anther in tail, and the fir/t tenant in tail dieth 
without iſſue, and a ranger abateth and deforceth him in remainder, 
he in remainder, or his heir {hall-have this writ. F. N. B. 217. 


233. 


3. 99 if the fit tenant in tail alieneth in fee * aud dieth without 
://ue, he in remainder ſhall have this writ to recover his eſtate. F. N. 

217. (D) | 

4. If a man give lands for term of life, the remainder t another and 
the heirs of his body, and the tenant for life dieth, and a ftranger abateth, 


476 


Nut Brook 


makes a 
7 _—_ 


* 


92 "VA 
Cj CD- 


tral yo em- 
pore H. 8. if 


IX, . 7 
arred by judement, the uſue of 
Y s - 1 . a , 7 * 2 Pp x» "> a 
in the formed. in ON Nat. Br. Formedon, pl. 18. 


Formedoa 
ies for a 
younger ſor 
inh-1itah le ty 
tH- cuſtom, 
F. N. B. 
4 5H. in the 
nodes there 
14 


[ 477 ] 


Cit is if the 
1e ot tlie 
TICP on Laily 
aeS WH 2938 
ae; for 
then on thg 


wile matter, the tenant in tail is dead without iiTue. F. N. B. 499. (b) in the notes cites P. 4 Elia 


Or in fail, 
Or 1 IN lifes 
F. NB. 
217. E.) 
Va «© ſeems 
if a mam 
leaſe lands 


and deforceth him in remainder, he in remainder or his heir hall have A e 


formedon in remainder to recover his eſtate. F. N. B. 217 (E.) 
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S Formedon 
in reverter 
lay at com- 
mon law. 


2 Inſt. 335. 


Fa if one 
give lands 
to another 
m tail, the 
revcr fron in 
fee to anther, 
and the do- 


Formedon. 
5. If he, who hath the remainder, or his heir be once ſeiſed of 


the lands by force of the remainder, he thall never have a formedon 


in remainder for that land but a formedon in deſcender, becauſe the 
remainder is once exccuted. F. N. B. 219. (A) | 


(D) In the Reverter. In what Caſes it lies. 


1. A T comm©en law, if a gift had been to a man and his heirs ot 
his body, 

he ſhould have fee ſimple, and it he dyed his ſue jhould have mertday- 
ceſtor; for it was fee iunple at common law]; contra after the ſtatute 
of Weſtm. 2. c. 1. Per Grene J. and Huſe agreed to the mort- 
danceſtor, and that after iſſue had, he might alien; but if he dicd 
without iſſue and did net alien formedon in reverter * lay; and by 
him, heir collateral ihall not have mortdanceſtor. Br. Lail & Doncs, 
&c. pl. 19. cites 18 Aft. 5. 

2. If a man gives land in tail, /5 that the donee may alien in ad- 
vantage of his iſſue, and warraiits the land te hin his heirs and af- 


ſigns, and the donee aliens and dies without tur, the donor ihall not 


have formedon in reverter, per Wilby ; becauſe he has warranted 
the land to the donee and his aligns, and the ae is aifignee, But 
Brook makes a quzre thereof; for nothing i; given bit oftate tal, 


and the words after, and the wairanty, cannot make fee ſimple in 


a donee; contrary it may be in a devite or will. Br. Formedor, 
pL. 57. cites 46 E. 3. 

3. Formedon in reverter liech where one gives lars to a man 
in tail or frankmarriage with his daughter, and atterwards the dn 
or his heirs die without iſſue, then the donor or his heirs may bring 
this writ againſt the tenant of the lands to given. F. N. B. 21% 


(E) 


ens body, the gramee ofthe reverſion, ſhall have a fermedon in fe. 
verter to teeover the land. F. FN. B. 219. ( ä 


478 


(E). Lies A vehat. 


I. JN ſcire facias, a fine was levied to J. S. ſur conuſance d: 
5 droit come ces, &c. and the conuſee grants and renders to the 
conuſor again for life, the remainder over in tail, it is ſid there by 
diverſe, that he in remainder ſhall not have formedon, becauſe there 
is not any gift, and others e contra; therefore quære, if formedon 
lies not as well upon a grant and render, as upon a gift. Br. For- 
medon, pl. . cites 42 E. 3. 5. 

2. For of land recovered in value formedon lies, and yet it 
was not given. And formedon lies upon deviſe. Br, Formedon, 
pl. . | | | 

3. Rent is given with a ſeigniory in tail, and done aliens the rent; 
the tertenant does felony and is attainted; the donee dies without 
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Formedon. 
the donor ſhall have writ of eſcheat ; 


but if the denee had nat 
65 ene but had entered into the land after the attainder, and had 
died without iſſuc, the dong 2r ſhould have form don in reverter of the 


land, and not writ of eſcheat; for this was in he n of the land, and 
{al y 5 
veſted. Andi Y ſee formedon [11 es]. of a thing which was nat given. 


Pr. Fo Or me. on, pl. 15. cites 40 . 3 d.. 
4. If lands are recovered in value jor lands inta;l- A, the iſſue ſhall 


have formedon in deſcender upon the ice matter. Þr. Scire fa- 


clas, 5 P 47. C tes 48 ES 11. | 

he ive in tail ſhall not have formedon of an avoir in Br. Forme- 

; by | his ance {ror, but a quare impedit at the next avoid- 3 x 3 

ance in his time, and o. it ſcems, that præcipe quod reddat lies 33 
Br. Forme don, pl. 28. cites 4 HI. 14. 33. | 

6 A man may have a formedon in deicender. of the pr: 240 t ap- Soif a man 


grants the 
my of tie 


man grants a J. Or, &C. iſuing out of lands or tenements unto a pt: of 
man and the heirs of his bod 1 or unto a man in frankma Triage with i mi unto 


bis ho zu gh ter, if the donee aliens that rent, or is dilleiſe d and dies, 2 


7 7 4 
bro in lands or tenements, or i theregut. 


LET 


1 

his heir who is his ſon or daughter ſhall have the writ. F. N. B. ben 

412. WT \) | body, and 
3 donee 


dies, and his heir 1s deforced, tl.e he cir mall have formedon in deſcender. F. N. 212. B. 


So it ſeems, if a man grants to one and the heirs of his body 7 1 if com- 
ure for 20 oxen, or 100 ſheep, &c. and the donee dies, and his ms} 
fon, who is his heir, is deforced thereof, he {hall have formedon in granted to 


the deſcender. F. N. B. 212. (B) | one and the 


hens v4 Us 


” 
$4 
? 
/f? 


body, and the donee die aud the heir de deforced, the heir ſhall not have formedon in deſcender, 

In the nature of rn F. N. B. 212. 8 A fo metas” in de- 
ict e e, .. brought againſt the biſhop there, and one J. 8. Was 1 
wWithount b ing nine d to a duo permittat, auge 2000 P. N. B. 487. Nutes (C) there Cites 
15 E. 3. 2 


A . fliall be brought of * 597/25, but not of an advow- * PL C. 


lon. FE — $53 
9. It land ejcheat ia the ſei gui, which was given in tail, forme- 
don lies of the land, and yet the ſeigniory was given, and not the 


e 
land. Br. Formedon, pl. 43. cites 3 H. 7 7. 9. 

19, Formedon may lie of 4 copyhold in the de ſcender, by proteſ- Lit. ſ. 27. 
7a: 100, 1 nada ture of a 707 It ef formed 21 TH defect naler at the commun law, "Mm TY 
and wel! by all the juſtices, for thoug zh tormedon in deſcender was + S. C. 
not given, but by ſtatute, yet now this writ HE 3 at common law, and cited by 
it fall be intended, that it has been a cuſtom there time out of Lehn 
mind, and the adant recovered by advice of all the juſtices. penh. 34. 
Br, Tenant per Copie, &c. pl. 24. cites + 15 H. 8,—and Brook Mich. 3; 
ſays, the like matter was in Ellex, Mich. 26 H. 8. and that Fitzher- W 
bert affirmed it afterwards in the dutchy chamber, * and that the Gra en 5 


ſame is agreed by Littleton, in his chapter of tenants by COPY. 


11. It) will not lie of a croft of land; but an ailile doth well he, *[47 
becauſe a formedon is breve advertarium ; therefore, where a judg - 
ment was given in a formedom for a crott, and for other parcels 
of land, it was reverſed for the whole upon a writ of error; 2 Bulit. 


214. Paſch, 12 Jac, Ellis v. Wallis. 
: | P p 2 


(F) In 


15 4. b. Arg. 


and Fenner. 
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479 3 Formedon. 


(F) In what Caſes Formedon 7 general [ les, 


Put if he F alienation x ere ma ade] þ the dence in tail, before the /latnt: 


5 
5 ils t and 1 iu, Ga; yet t if he had i//ue aj tt - tre altenat!:) 


F Y 


0 th a hy | Was good. Br. Formedon, | i Me { ws cites 19 E. = 2114 þ itzh, r Or ; 
Det ly medon, 61. 


7 cry 

his heirs o1 Afigns. Br. ibid.. d fee th it a leaſe was made for /i/e the minder in ie 
5 1 7 C0 the deman lant be Br. For e pl. „Cite I-1 2 1 For edo, C6. ing 11k 
CA. 31. TRA n 1 d Us; fe * He, the remain. . B. ft Pri hers, B. ſhall have formed I it re 
nainder, where os was no tail in an part ot the gift. Br. Furmedon, pl. 70. cites 4 | 


3. Cas 6 5. 
Ard fee in 2. Formedon in remainder was at comman law ; for it 1: * 
. leaſe for life, the remainder oder tor lite, or in fe, „ 4. nd where .there 
medonin was no tail and ſo it continues to this day; which cannot be b; 
remainder reaſon of the ſtatute of I. 2. c. 1. for it is not tail, and the ftatut 
<a wp gives formedn in deſcender. And it was ſaid, that forme\tun nr re- 
een a l verter is enough uſed in Chancery ; for by the common law 

fr life, the donee had fee ſimple conditional, aud had power to alien, but if 
192”, hadaliencd before he had i fue, and had died without iſſue, Form 
5 in reverter lay at common law, and ſo if he had had iſtuc, aid after, 


uli have he or his iſſue died without iſſue; ſormedon in reverter luy at com— 
CO : ' 
a 1 


rmedon i ; 7 „WWW | 1 4: 

mon law, contrary if he had had iſſue, and had alicned and di 

1 Tmaingccre 4 *+þ . . — 5 * — 1 . . A , 8 » 

Br. Forme- without iſſue. But formedon in remainder is not mentioned in ths 

dcn, pi 69. ſtatute. aforeſaid, therefore it ſeems that this was at common lun, 

ies 25 E. 3. and eipecially who re there is no tail; as dove. Er. Formedon, 

69. cites Old N 4 at. 15 r. 

Cra . 3. If tenant in tail enters into re! 191617 * 4¹¹ 0 J. N. enters, the: 
. s 2 , = ' , , . 

a 1H tail ball I (Ve 4 en 4 4. at (i 5 [Na en . 18 tatlhler 

| n - ' : ? * SA 

ail 5225 upon him a rel; gious habit. Pr. FS. pl. 74. Cites Ui 


the land Nat. Br. 


nd ere 16 1 E . 1 „„ 17 8 7 83 
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_- 5. < N 1 _» 5 9 7 6 4%, * - _> a 
ſupr & 650 Br. ] ONTNCUGU!, Dt. 74. Cite Old Nat. Br. 


4. If the heir in tail be ænce | iled after the death of his ancien "8 
Hall joe have formedon, till this joijin be lawfully wefeated, thi 7! 
be ouſted, but ſhall have action of Vis con polſeſſiau. Br. F ornmedo: 
pl. 47 cites 7 E. 4. 19. Per Danby Ch. J. 


” = 1 * a» Wo 6 . 5 3 * Ba 4 * y 47 / 4 
in: 5. As where the ifſue in tail enters upon the diſcantinuee, and au- 
Mee in tail other oujls him; 3 he ſha! not Love ws "fool uniels the Utjc IEA 
enter: after £ . 3 5 i 3 5 a 
* » * . CS 1 T 

tn e (: earth ENTEX'S. . Br. E 01 medon, pl. 47» Cites 7 E. 4 1 9. 

© f his anceſtor, upon the dilcontinute within age, and alim in fr, he ſhall not have formedon, but 
fu infra ætatem, becauſe the diſſifin i: not pur ped ty the deſcent. Br. Formedon, pl 47. cites 7 E. 4. 


19. Per Dan 2by Ch. J. : 


6. If the Huſband alimeth the land of his wiſe in fee, and afterwars 
the hufband and wife are divorced; the wife ſhall- have a writ ei 
cui ante divortium againſt the aliens But if the lands be ts 05 

wife 25 an ef/tate tail, and not in fee, and after they are divorced, and 


the wife dicth; the heir of the wife ſhall not have a ſur cui in vita 
alte 
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Formedon, 


ante divortit im againſt the alienee, but in ſuch caſe the heir ſhall 1 


tut 0 hts writ of jor Mmed3:: In the deice nde 0 It itzh. Na it, Br. 204. 


0 5 „ 


. In a formedon in the 1 if the demandant be barred 


by verdi or demurrer ; yet the iſſ:e in tail ſhall have a new farnie- 
an in the deſcender: 0 if he be barred in a writ of error pon the 
releaf F his ance/t r, his iſſue mall nave 2 new writ of error; for 
he clauns in, noi only as heir. but per formam dont, and by the ſtatute 

"Weſt. 2. ſhall not be barred by feint, or falſe pleading of his 


01 * 1. — 


0 long Th) the rig * ot the ontall remai ins. 6 Rep. FO b. 
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colt al = 
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(G) Writ and Pleadings in general. 


SS ION of the efinage in the writ of ſormedon ſhall 
bate the writ, notwithitanding that it be expreſſed in the 


! 
* © . . » : ; 5 : I 
ount contra in ſcire facias Br. Omiſſion, pl. 5. cites 49 E. 3. 


J. 77 
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20, 21. 
. 1 ' . 4 * ; 4 , 4 74. . 7 4 7 28 * * 1 - A f. 
2. Formedon in reverter by bar: and feme, [where the reverſion 
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limited to the fe: mail 02 Ns gt 5 uxrem revertere debet, 
N 1 — X" Ss be * 7 7 7274 7 7 
e. But 8 jedon Th = #5 Sidel the 11 all De dd A. 77 OHH * de- 
ſcende fe debet; for the baron is not heir to the tail. Br. Fort 
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\ | 18 — i 
don, pl. 08. CiteES 19 14. 0. 49. A bet 
, . , * * . n y + — — 
tm brian arbet; for ſhe is purinmter, and it cannot remain to one without the other. * 
S. P. Ibid. pl. 4. Cites 35 H. 6. 10. 13. per Wangforde; quod nulſus negaen⸗ 
: : 9 7 7 PF: 2% © gh F : - 7 J. 
3. I. 1 Or med 1 upon 4 l Midi 70 FF” > . [ Fe . $I F< MI 7 47720 75 at 
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5. In formedon, if the tenant pleads nom-tenure, the demanaant 
ſay 5, that he made a feoſfinent to prrians unknown to . him of 
Ofits; there the feoſtment 


l * 3 18128 5 2 ' ! 
to perſons unknown is not traverſtole, Br. 1 raverie, per, &. pl. 


8 wg $ ' 1 
nis action, and avers that he took the p. 


180. cites 4 H. 7. 9. 
6. In every formedon, there are fc things requiſite ; one is the 
„ NR. Al. 

g/t, the other is conveyance to the emandant ; and if either of theſe 


(4 
fail, the writ is tent in ſubſtance, nor helped by the ſtatute, 
Hill. 43 P. 12. (3 5 if, 13. De Winall verſus Cate (by. 

7» 21 Jac. 156. /. 1. FUNDS that a torits of formeden in 
deſcender, i in remainder, and in reverter, hall be ' ſax 4 : ok n 20 years 
aſter the title an * „Faction firſt fall: ; and no perfon ſhall make 
any entry into lands, but within 20 ears aſter bis rirht ar title ſhall 
fir/t accrue. 

S. 7. If any . hat om lie entitled to Jus 5 rs, or Zo ill 
72 


have ſuch right 55 tit; f entry, at the time of the Jett { rt: gt V 1ilik 
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the default. 


Cro. Wo 


617. 


Mich. 


14 Car. B. 


R. S. C. by 


nam: 


Tornl! 


Brett. 


of 
ns v. 


$ Viz, Was 
never ſerſcd. 


count, for that the demandant, 


5. heir, Kc. and fr 


Forinedon, 


impriſened or beyond the ſeas; ſuch perſin and his heirs may bring ac. 
7905 or make WG within Tel years aſter their Fall ares diſcov tire, 
ceming of ſound mind, enlargement cut of priſon, or coming ints thi; 
rea'ln my or d. at h. 

8. A. brought formedon in deſcender againſt B. for 23 acres of 
land in H. The terant wouched to warranty C. 
tors, 
aliguid i in tetement:s Pre Mel. Fee (le av ing out the word Pabuery: « 
The wonuch 2 ben it, and ft prius awarded, mand: int 
appeared, but tenant male default z 1deo prædict. 23 acres Capiantur 
in manus, & ſum. returnable 1 Mich. & vic. non miſit hes ve, and 
ſummons in nature of a petit cz pe re turned, and tenant made de- 
fault, and ſheriff returned quod cepit in manus domint regis, upon 
which judgment pro quer. and errer brought; and thoug h no iſſue 
vas well Joined for default of (habuerunt) yet, when the tenant 
made default, * all the pleading before the cout terplea of the vou— 
cher, was out of the court, and j judgment well given, andthe hit 


judgment et Jo. 412. Mic Ne 14 Car. B. R. Brookebutr 
v. Tomlyn. 


9. In formedon in defcender ; ; exceptions were taken to the 
(being brether ta the ten oy in tai, 
who died without ue) /t. for 'Þ, that the lands belznoed to Hint 700 

mortem of the tenant in tail, without layi ing; that he died without (ute, , 
the precedents are que pg i mzrtem of the Conee revert! debent, eb add 
the dance died without ue; WHICH is very true 7% a farmeagn in re- 
verter, becauſe there the eftatc-tail being ſpent, the donor may not 
know the pecigree ; ; and thereupon it 15 ſufficient to lay, that 7% 
mortem of the tenant in tail d-/cerdere d. -bet, 2 without ſetting forth, that 


he died without Hue; ; for if he had any iſſue, then it could not end 


to the brother. Trin. 28 Car. 2. C. B. 2 Mod. 94. Anon. 


(H) Pleadings. 


Vrit and Declaration in the De— 
ſcender. 


OR ME BON in deſcender, the demandant counted that 
A. gave is B. in tail, muy, Ape B. it deſcended to H. as fon 
mn H. % G. the demandant, as fon and heir, 
&c. and the writ was, and gs after the death of the afereſaid B.“ 

the afirijaid G. couſin and heir of the atorcfaid B. dejcende re debct, 
Sc. which was challenged for variance between the writ and the 
count, becauſe HI. did not * bold eflate ; and therefore there 1s no 
occaſion to make mention of him in the writ, as in a writ of 
Aiel, [for] there the demandant ſhall make himſelf heir to the 
grandfather and not to the father. Br. Formedon, pl. 66. citcs 


5 E. 3. 


2. Land is given to F. and his firſt wife whom he ſhould marr), 
and to the heirs of their bodies, &c. and after he eſpouſed A. and had 


iſſue, and alic ned, and died, the ue brought formedon as heir of 
. and A, and therefore the writ was abaied ; for 


the bodics 7 / 
A, had 


6 # lie 2 ainti, 
count: 'Tpieacd: a the vouche T5 that the Vouchees ner any of 1s anceſ/t; 


A. h. 
{conc 
and . 
Nor! 
he o 
to th 
chal! 
W111 
yet 
and 
com 
I» t/ 
Cite: 
4 
Sy, 
E bf: 
alte 
19 0 
te 
his y 
0: "0 
af t 
alte 
the 


INF g. 
ti. re 
ts thi; 


Cres 1 2 


indant 
14ntur 
e. and 
le de- 
upon 
) Hue 
Cnaiit 
YOu» 
e tirit 
ebutr 


5 the 
ö * | 


245 
Z 705 
Hie; 3 
quad 
. 
110 
t p 
that 
Cend - 


Formedon. 


A. had nothing by the gift, and therefore it ſhould be, that de- 


ſcendere debet to the demandant, as Heir of F. of the bodies of F. 
and A. begotten. Br. Formedon, pl. 78. cites tempore E. 3. Itin. 
North. 

3. Formedon in remainder ; the de mandunt jet {orth ſpecially, (as 
he ought) that is to ſay, that the land given to M. &. revertatur 
te the "Jemandant; where it Sν,xñ be remaneat, &c. and the tenant 
challenged it, nd dared not demur; for revertatur is a good re- 
mainder, and this action docs not lie without ſhewing ſpecialty ; and 
yet when it is ſhewn, the party, tenant, ſhall not have anfwer to it, 
and ne dona pas by the deed is 10 175 1 wherefore by award he was 
compelcd to an{wer over, {no ſid, that he, ne dana pas as ſuppoſed 
ly the writ, Priſt; and the othurs © contra, Br. Formedon, pl. 33. 
cites 21 E. 4 4 

4. Formedon of a pift 5 i: grand father, and makes the deſcent 
from him 13 His father, and firs % him to the dimandant; Fencot ſaid, 
after the death of the gran FIN": I, the father was ſeifed; {0 t] ne 
10 be made heir 19 his father, and demanded judgment of the writ; 
tue demandant ſaid, that the grandfather enfeaſfe the father, and 
bis 75 le, and the heirs of H jeme, and this eſtate continued till be 
died; jud gment; the 1 7555 that the father was within age 
at the time o the J ment 1 (7, 4 [* ha and ſeiſed 1 tail; and 
after they pailed over: and it fee that 44ſt ſo Jin is a ge 20d plea to 
the writ in formedon. Br. 1 or! 1 wn, » pl. 29. Ci ES 3S ] Lis 3 24. 

5. In formedon by B. the writ was, and tvat after the death of 
R. and I « ſon and heir of 1 the lume &. 1 the afor, aid B. ſon and 
= of. the aſoreſaid 17. deſcendere debet, &; and the tenant * 

eads that V. was newer ſerſed; judgment of the writ, which 
8 him heir to W. Where he ſhould be made heir to him 
who was laſt ſeiſed, and by award the writ is good, for by this way 
he is made heir to R. alſo. Br. Formedon, pl. 38. cites 39 E. 


b- 


6. Formedon of a gift 45 E. in tail, the remainder to P. and that 
after the death of the aforejaid H. and P. and R. fon of the fame . 
io the aforefard A the demandant, brother and heir of the aforefaid 
R. detoergere d ebet, becauſe the aforejaid R. died with out heir of His 
body; and becauſe he did nt ew alto, that E. is dead without iſſue ; 
therefore his writ was abated, and yet it was formedon in deſcender. 
Br. Formedon, pl. 39. cites 39 E. 3. 27. 
pid tb immbeliute t to have been te P. und j,; d Z. as he is dad 


2 
Formedon, Dl. 39. 


. Formedon as corft'r, the plat intiſt ought to ö Hero haw couſin in 
the will otherwiſe it hall abate ; 3 contrary 17 ſeire frei as couſin 


and heir. Note a diverſity. Br, + TONES 6. cites 41 E. 
+1 
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3. 10. 
tion every heir in the writ, though he muſt make himſelf heir to him who was laſt ſeiſed of the 
eſtate tail. Het. 78. Hill: 3 Car. C. B. ſenkins v. Da ſon. 
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Formedon. 


8. In formedon in deſcender, the demandant made the deſcent. from 
H. the donce to A. daughter, &c. and from A. to the demandant, as 
Co:fi1 and heir to H. The tenant ſaid, that A. mother of the #2 1— 
cant, was ſeiſed by force of the tail, after the death of H. and therefore 
ſhe ou7rht te have been made heir to A. judgment of the writ ; and the 
demandant was compelled to anſwer to it; per Cur. Br. Forme- 
- don, pl. 53. cites 43 E. 3. 7. | 
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baron and feme, where he cugli ts bave been made b1 ther, aud heir 
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to D. of the bodies of the baron and fume legotten, therefore the writ 
was abated. Br. Formedon, pl. 55. cites 46 E. 3. 9. 
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LE of N. tne fon of N. fon of the aforcjaid R. and M. deſcendere debet, by 
pci cute form of the gift, &, And the demandant counted further, how 
-— ah ſue Y 25 couſin and heir to the faid R. fon of N. viz. daughter of T. 
en fen of M. ſiſter of N. ſen f. and M7. the donees; and * becauſe the 
be need net Coſinage was not alledged as well in the writ as in the count, t. 
— N the adde e ende that the writ thould abate; and after, becauſe 
wes Wore, {= cnant bad bad the view, though no count was made before the view, 
ty. 410 0 affirmed the writ, therefore he ſhall not have advantage after, 
B. k. 11 and fo te tenant was awarded to anſwer to the writ, quod nota. Br. 
\ Formeden, pl. 19. citcs 49 E. 3. 20, 
8 | | 13. But 
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Orig (de- 
1015) 


13. But contrary in ſcire ſucias upon tail by fine, there it ſuffices 
to count * further; note a diverſity. Br. Formedon, pl. 19. cites 49 
E. 3. iching. 
14. And in formedon, the writ ſhall be (where the heir is not The 
ſeiſed) 2 d that after the death of the donez, and R. ſon of the donee, e 
Kc. without this word (Heir) an! to make the d-mandant heir to him done 


219 TAS 1 ſi ſeijed. Br. Formedon, pl. 19 Cites 49 E. 3. 20. per counted in 
4 | 5 rmedons 


Vi! iching. t bis Uf 


„Hat after 13 _—_ he i; nw hir, and exception was t: ens has 


krother was bi, to hi, father, 

this cannot be ; for that none is heir to the father, but the eldeſt ſon, and that the elder brother 

bein: o dead withou ue. the next hrother 5 nelr 0 h m who was 12 t! 1 eſe 1, and not to the fa- 
but the court held ir to he no contradiction to fay,” that two are heirs of one :. mpore 


ther . N , - * 
3 VI . 94. 1 rin. 28 Car. 2. TE B. Anon. — ut 1 Mod. FO 15 . E. by name of B BUIrrow Ys 


15. But where the heir is ſciſad, there he ſhall ſay, and that after 
the 77 7. h of the as HCY ant! K. for ard Þ e 27 of the aj orefaid donee, and {0 


on. Br. Formedon, pl, 19. Cites 49 K.. 3. 20. 


% . 8 4 * [ 

16. F ormedo! 1 in delcender, and counted how the donor Teaſed ty Where mad 
7 #4 2 H 7 75 = -4 5 57 4 ” {+ 7 8 oy n aue 
2 3 4 5 and . ranced the FeT 0 7 97 10 J. 1 295 7 Te he 17 of for bi , the 
—— } 1 , 
7. who grantec 1 the reverſion 25 he” father of the demandant in ta l, remainder 

4 Y 8” £2 3 4 7 SS > Ko > oy 7 
Ct hat the tengi:t tir IF g 13 dead, alk A If e. cen. Je. 7 to him by 1 774 F gn cally 

J N the 22 


12 


the giſt and grant afureſai io, and it was doubted of the forin, if he ſhall „ , 


ſay by form of the g1jt 9717y, OF NOT, Br. Formed ily P. I. 20. Cites 50 di 5 and he 
5 TY | | in revunier 
98 : Eenier i, an [ 
6. nd « tlie i in tai), aſter the death of the leſſee, and of his father, who entered aud dif- 
continued, chute in his writ to mak: j , e fer life, and of the remainder; or to ale 
mnnediate 7:7 to be made to his father. Ou! ta. Br. Fermedon, pl. 62. cites 11 H. 6.20. 


« — * 
; ; 1 p 1 4 | * . of ry. _ £ ! j i” p } * * YE f » ! „ "> q - 11 = T; — 9 
Ine iſſue need not Mate mention of the len ic tor lune, but that the donor gave to his anct itor, &c. 


1 
per Marten, J. Br. Formedon, pl. 79. cites 9 H. 6. 53. 


TI EE 4 


ſcended from the donor to B. and from B. 1 C. and from C. 16 the de- in deſcend- 


» * X > > fon 
manday t, as brather and heir; and it was pl-aded to the writ, becauſe —_— 


bs did not ſhew that C. his brother was dead; but non allocatur in led in 
this action; contra in formedon in remainder. Br. Formedon, pl. abatement, 
And cXx- 


21. Cites 3. H. 4. | FD Ce dead 


* 


17. In formedon in deſcender, the count was, that the land de- Formedon 


* x * * | oth 4 | ' 3 11 FT | - 
arainſt the COUN?, becauſe | it Pw 7c 775 27 / Fl re] 7 4 +7 1 0 1107 "769 "ST 4 1 nf . dong! d, 465 0D. and 
j ue * 1 . : ? f ; a N 4 - ! * „ 4 i * „ 7 5 Fa 1 1 bd , 
vir to Leonard, who wr: 4 a. and bear of the net, and did nt age, that J rd died without 
1/1123 it is true, this might have been an obfectton in a formegon in remainder or reverter ; but 


it is net in a formedon in deſcender; for in the laſt caſe the demandant is only to ſet forth 
the pedigree, and therefore. they do nat mention, that the perion under whom they claim, 
died without ifſue ; beſides, in this caſe the deman could not be heir to Leor \ard, if he 
had left. iſſue; Nelſ. a. 882. pl. 5. cites 1 Mod, 219. * Burrow verſus Hagget. — Prin. 
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18. Formedon in deſce er though the gift was of a reverſion of U 484 
a tenant for life to two in tail, the remainder to the anceſtor of the d 5558 
mandant, who was feijed b by the remaincer, ſo that the remainder was = ap 
executed, the plaintiff may ſay, in his writ and declaration, that the cites S. G. 


gift was immediate to his anceftor. Br. Formedon, pl. 23. Cites 11 "_— 24 
O. Ces * 


II. 4. 39. | | CO but 
F - — 3 * 1 PE 
Ji azift he made in i D. and I1s-herrs males, t! ie reminder to A. inlail, and D. d 7 con in ted in the life 


F * 1 1 4d, 
of A. and died without iu 2 and the heir of 4. brought his aurit, as the im meds, te gift 40 A. his ancettor 


j } . TS 4 4 Is ' VL. * 
who never was te1ted in 5 ns life, and for tnat canmnle the Wink was naug 1 but it A. nad 01 
Bille 


Lave ſhewed the fi:ft gift to D. by e 
OPiuNnu * 


ee of the land, theu il had not. been NECELUY GO L:ave 
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=—_ 1 | Formedon. 


opinion of the whole court. t Brownl. 155 THEN the reminder is once exrcicted, formedor Sk 
in remainder does not lie, but the gerda“ wit in tHe d ue ſhall ſerve, and he hall count a. ; be 
ef an imm dhe gift. 8 Rep. 88. Trin. 7 Jac. a note of he reporter 's in Buckmere's caſe.—— fo 
S. P. and ſhall not mention the remainder. F. N. B. 219. (D) tays, it ſo appears by the rule 
in the regitter. | 
N de 
If tenant 19. If tenant in tail has Mie a fon and a daunhter, and diſcontinue: 
3 Aa! 
in tail hath and after the fon dries without I ſgeue, in the life of the father, and "Ws ; b 


fons 
3 the father dies; the daughter thall have formedon, and may make 
** C = 


ger abates, em:ifis n of the jon, bec auſe he dicd es life of his father, and there- , 1 
and enters, fore now the daughter is immediate heir to him who was laſt (cited, ; 


mto the UT OI 7 
Nd, and Br. Omiſſion, pl. 7. cites 11 H. 4. 145 3 
aſterwards the eldeſt ſon dies before he entereth, the youngeſt need not name his eldeſt brother ; ſe 
keir to his father, in the writ, but or ly fon, becautc he never had ſeiſin. F. N. B. 212, 213. (J 5 
If the fa- . Contra it ſeems, where there are granaſuthe! rn father, and jon, 3 v 
ther Coz 7 : 8 
ive Wy the grandfath er tenant in tail 45 fc ontinucs, the father dies, and af- be n 
* NI 
the grand ter the granwatuer dies, and a brings foraicdon) he ought to make I d 
ee * mention of the father, for the fon cannot be inumediate heir to the 1 . 
on Bee SP 2 
men  £randfather, but by means of the father. Ibid. 7 n 
: ; N — * VI I! 
ton the father in his writ. F. N. B. 459. in the notes there (a) cites . 2.8 E. 2. pl. 54. 8 5 
S. C. cited 21. In formedon che Writ Was, that R. P. gave to . ard B. his 3 0 
F. N. B. 7 . 4 17 A 
488. in wife, ana ls the E Hel Wi. ici the ſaid < of the t 2 of ine "oy 5. / 7 5 
notes (2) beget; 5 0 n demande d Judgment of We writ for it ought to 58 that 2 ; 
R. gave to N. and B. his wife, and the heirs of their bodies ber:tten; 5 / 
& 102 ur; but the writ awarded good, for it is all die: Br. 4 / 
Formedon, pi. 26. cites 12 H. 4. 1. 5 1 
22. Formcdon in deſcender; the writ was, and that af? ter the death H 
of I. the dance, and I. jon ana Heir of the aforeſai d FF. | an 4] J. 05 | 5 \ 
and heir of the as: efaid IV. ſan of IV. and I en and hein 5 the dfare— 5 
0 - £4 
faid J. and T. jo aud he! r of the ere ai. I. 2 the . A. the de- = 4 
mandant, as da ter and heir 771 the aforeſaid T. deſcendere d, 1 &c. the * , 
tenant and. hat T. never hel; oft te, and yet the writ awarded good by - 
Judgracnt, for where he is made heir to every one as herc, t. herefore os 
he is made heir to the donee, and to him who was Jail Lilech waotoever 
he was, and where the grandfather is donee, and he and the father die, ; 


the father not ſeifed, and the writ of the fon 185 and that after the 
death of the gra notather, and the father, ſon and heir to the grand- 
fathe er, to the de mandant, ſon and heir of the father deſcendere debet, 3 
5 it is a good writ, per Cur. and laſt ſci in pleaded in a writ 9 of aiet, SY | 
nortdanc eſter and ceſinage goes to the atti91,, therefore it is a good plca | 


\ Z 
| = according 815. But in ſe rmed;n it dees not go but to the writ, quod 1 
nota diverity. Er. Formedon, pl. 62. cites 11 H. 6. 20. T1 | 
| In forme- 23. And note per Cur. that where the writ is, and that « lon the T | 
| ny oth of the don e, and M. ſon of the donce, without the word heir, Fc. 7 
jupp 3 
the gte to the demandant deſcendere devet as fon and heir M. fuch writ ſhall K | 
| be ts Al. and abate, for he does not make himſelf heir to the donee ; for it may be. : 
I 2 fe that W. was younger fon; for in formedon in deſcender, the de- 5 
u d % mandant always cught to be made heir to the donee, and to him who was 3 
F. ond 8 laft ſeiſed, &c. Br. F ormedon, pl. 62. citcs 11 H. 6. 20. 4 
= i i- 5 
| 2 and that after the death of the af9 reſ id 7 A. and M, B. and M. and C. hn of the aforeſe id B. and NM. 
. Sad D. fe. of to; aforejard C. ts 114 afyrygaid E. daug lter and heir ef the af* gut ⁵ C. uad. e debet „ &c. 
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Formedon. 


Skrene demanded judgment of the writ ; 
becauſe C. 201 the luſt who was f iſed, and ſhe is made heir to him, as ſhe ought. 


435 


for K. ought to be made fiſler and heir to D. & non allocatur, | 


And there- 


fore the tenant was compel:ed to an ſv er. Quod nota. Br. Furmedon, pl. 25. cites 11 . 


24. In formedon vpn diſcontinuance, the demandant counted that 
deſcendit Jus, Sc. and nat, quad dejcenatt f eim. But contra r on 
abatement againſt the abator Br. Forme pl. 61. cites 19 H. 
6. 30. 

25. In formedon, if hs deſcent be made [ thus, viz.] from the 
done a 3 Sc. ta J. as jon and heir to him, and from F. to R. 
beir to him, and / m R. to as {on and heir to him, 
and Vrin IV. t him, as ſon and heir, and makes himſcl; heir to the 
fail W.1 Vis father and no other ; albeit that V. was not ferſed by force 
of the gift, bat home of the there, by whom he has made the conveyance, 
were ſeited, the writ is zood, and ſhall not abate, becauſe he has 
made cvery one heir to tie other, Per all the jultice: 5. Br. Forme- 

don, pl. 37. cites 22 H. 6. 36. 
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make himſelf heir as we Au to the Jonee, per formium dom, as to fim that was laſt feifed. 3 Rep. 83. 
b. the ath refolition. Buck mer's caſe. —— F. N. B. 212. H) S. P. and S. C. cited in the notes there 
(e) l 06. 51. 171 C; 1e Ot [ reake V. Bindford. 


26. But if the writ be [thus, viz.] and from th 7 _ 7 bes 
Jus 1 J. as fon and 5. Fre and af re to N. [21 ef 75 and from R. 
to IV. Sor of N there he aught ts make hin, of her ts him wwo9 was laſt 
ſeijed by farce of the tail. Per all the e juſtices. Quod nota dive erſity. Br. 
ibid. | 

27% F ormedon by two barons and t ef 1 
ot mortem, Sc. to rhe barons and thei 


writ was, & quo 
„„ . (] 14 be to the femes only. and it wi 
CCH deve, * "Fa it 1100 be LO Cath ICINCS Gi] "9 alu K Was 
12 * - _ by — 519 1 Cog 
amended; for it was not well. But per Wangforde, in formedon in 
remainder, he ſhall fay, remanere debet to the baron hong feme. Quod 
nullus negavit. Br. Formedon, pl. 4. cites 35 H. 6. 10. 13. 
T . . 13 1 f {L. 1717 
28. In formedon in deſcender, which 1s only 5 ſtatute, the ſatute 


.* S aid 1 2 5 pF 
1s not re-hea arſo:, /, but this is much as the i FO=eATJE2 in ths 


1 
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Ntatute, as it is of the quod ei detorceat, Br. Action fur 


47. cites 5 H. 7. 17. 

29. The demandant fhall make himſelf heir in formen in deſcender 
to him who was laſ? jc cid in fact „ and not of the alt ſeilin in laws and 
yet he ſhall mate mention in 55 writ of him who jo * held tate though 
he did not enter in fact, but ſhall not mar- hin Helf heir 3 him; ; Me 
yet the pleading of him who hc Id elfate js, to az tat he was tied); 
and fo Ke en ſciſin in him, the writ mall not abate, wich is ſeiſin 


in fact, as it ſeems. Br. Formedon, pl. 60. cites F. N. B. 212. F). 
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; rot ug al an «ft 2 7 * u io he! 


49. — But ſee there 11 E. 2. pl. 56 that r 7; » 
Brook lays, 9 erde, for the a-/cc- ft 70 [ne Har e 62 2 
the younger brot! er ihall make himſelf heir to him of the ; docs of! his iber. 


Orig. (tend.) 


30. The clauſe of (9 quod, Fe.) ſerves 4 conveniently when 
eſtate tail is ſpent, and ſo is well in formedon in reverter or remain- 
der, but not in deiccnder, unleſs in jpecial caſes. 8 Rep. 88. b. a nota 
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brounht as biire 3 Rep. 53 a. in a note of the reporters, in Buckmere's caſe. 


Formedon. 


31. In a formedon, the count was of a gift . B. and heredibus de 
corpore fas legitime procreat, The tenant demanded judgment of 
the writ, for that (among other things) the word (procrcat) ought 
not to be in the writ, but exeuntibus, Zut the court the 2 at it 


might be amended. Het. 70. Hill. 3 .. B. Jeakins "A 


Dawton. * 
This is only 32. In a formedon in deſcender, wa demandant (-t fo th that H. 


A Tate of i * be a 4 — a . Co % - 7 * #3 ; 
3 O. being fee in fee, male 04 feo ff N-1it, „S. de uſe 01 / me if FRF" -* 
* F TI FT 0 A 
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the Ct ©, . 2 * h 2 8 5 = 
| 7 % + 4. . &* 44 £& 17 - - « "EX, 
and the ob. %, TEMAILNUCT Ty TNT ut e of E. . and Ellen Þis wife, for their joint 
. 52 1 } * * 1 = N y 4 * 
** 8 „ * a +; cir a 142 , > " »s 1 271 \ / rer 
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Nod 5 — 15 by virtue on t. IC ald ſe offt ment, 3 49) Us 2 70 i Get '# 4 of TUYL 7 [4 4 #/% 3 TACT 
4 7141 . f - 7 
= uu 
ment 9 Head 1% 0 lay, | 0 1e nulk ind 1 111 fec-t. . 29 10 (u. * 11 - (51 Li3 - 1. = 12 ils (1 ? | * | 
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of tlie court hk l; 8 = t h > / 7 0 1 33 N . 3 "of 1 
n Ives 3 tna C 3 „440 4040 (4/i0s Li. I C24 \Vailw Deca I.. 
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+ lo; f. * |! 3 , 1 = 28 75 = 5 ? 6 N i ' TX 3 

Whole re- J 4 4 O01 te, neee Te 1 83 } 771 3 i4 6 7/7 4 As ' 4 7 dg it Keie 
5 1 Re - 2 x - | * . . 2 = j 49 3 3 * 4 [= 8 , * "© 1 7 

port, and 35 Shole f lurvived 79 Yen, and Fro nn? „ JUS UEICENUGIT 7% ID. aemandaant, 


the 1 * — a ” 4 5 * * 4 3 , . * 
ae and heir of E. . nt is to ſay) ſen and heir of 


pinion of = : 323 1 \ | 1 
Fit zher.- H. ol wh () 54 28 * 1 ( Bes! J "'H . ( the ſon) W O W. 1 ana Heir 
bert, he of E. %% e badz T1 ile n ber ttci 5 1: 1 Ti ) cate che feifin was 
dees 2 — — ee * 5 26 þ 4 | | 
enes Br. Alledged ri; . ntrary to the Opinio, 1 of Fitzherbert, who held that 
riTo Plead- = 5 ; 
e ſeiſin muſt be thus alledg ged, (viz.) by virtue whereof tac huſband 
* 4 ” * 1 1 — . 
whe: - and wife were [ited £02 zether, and to the heirs of the body of the huſ- 


Brocke band begotten on the body of the wife, and muſt not i ty, that either 


St 


makes 2 
chem were ſeiſed of a freehold for life, er of a fee-tail. Nelſ. Abr. 


quære of 
t, andcites tit. Formedon, 879. pl. 12. cites + 1 Lutw. Rep. 974. Vaughan v. 
Lit an 5 _—_ Rowland. 

where it 15 

aud, that if lands are given to the baron and f mes: and to the heirs of _ body of the baron, in this 
caſe the baron has eſtate in tail general, and the feme has only. an cttate for life, and the common 
form of precedent | F It ſhould be 2 Lutw. 974 to 976. 


1486 nts is accordingly. 15 7 i 


(1) Pleadings, Writ and Declaration in the 
Remainder. 


< : 7 * ON 
In forme- 1. V HERE 2 man came by remainder, he t to allege the 
on! . . ED , x 2 

—— gift, in tail, and all the remainders before him to be det. mined 
the plain. by dying without 1 otherwiſe his writ {hall abate. Br. Formedon, 
tiff intitled pl. 39. 9 E. 3 27. 

Hin TY ft, he — f 
e 72 in tail it dead without 770 ue, but dees net ſa * the ten ant in tail is dead without e. Holt Ch. 
J. he d, that it muſt be ſewn, that the tenant in tail 15 dead Wnt iſſue; for that it is 
the very point of the action; and it muſt be ſhew W that the firſt dunce is dead without iſſue; 
and it 15 m7 nd li 4 at all, that becauſe the iſſue is dead without \Nue, that therefore the tenant 


C 1 3 5 


in tail is; for he may have other ſons beſides his eldeſt. 5 Mod. 17. Hill. 6 W. & M. Herbert v. 


2 


Morgan. 


. In formedon in remainder or reverter, the demandant ſhall 
the form:- make ment an of the death of every one to held eſtate and ſurvi ved, &C, 
Gon in contra in E facies. Br. Formedon, pl. 11. cites 42 E. 3. 20. 
my ind E > 

Br. Omiſſion, 


Dl. 1. Cites 42 E. 3. 19 Jy 22. 


3. Formedon 
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3. Formedon in remainder was brought upon an ſtate tail limited Same i 1 
, , 1 Mes CiTEG 
B. remainder 0 C. in fee, and was, which, after the death of B. and Ou an 1 
* 7 2 y 53 Sv - 3 (2 
„ [214 an nd heir 7 C reimajiere debet. And the writ was ad- and there it 
judged good without laying expreſsly the death if C. though the form is ſaid, in 
5 7 » 2901 a 
„ His laying of D. ts be heir of C. in Pinter 77 
243. they 74 
Ports 28 much. Hob. E . in Cale 9 t F R E AK * o . BINPDI ORD, Cites * 5 . are C= 

52 ar nm EY wy 8 j a4 ' 0 e ; tio ed te be 0 
5. 35. 194 . * 475 ＋ 0. CIT wall Þ I!) tne re egiſter. Bs _ 3 4 
Y £ * 9 : 
and that there is no mention there, of their being not good, but on that the form of the regiſter f 

court icemed te be of the ſame opinion. * 1 Jac. a2. . N. in eaſe of - 


{ 1 { 
& +a re "7 
£31 Cidk- 4 giſter V 448 — 5 


* . 4 * 
1 Vetter, 11 £ and the 


If a leaſe for life be made to A. remainder in tail to B. remainder 
in tail C. If B. dies without iſue in the op , A. and afterwards a 
ſormedon in remainder is brought by C. he ought to mention the re- 
mainder to B. though it was determine * and {pent as aforeſaid ; for the 
demandant, in the "tormedon in remains ler, ought to m -ntton all pre- 
cedent remainders in tail. 8 Rep. 88. a. in a nota of the reporter, cites 


7 ²˙m᷑̃nuꝛ̃ar ͤ•w ATas 
V a Ka 
S WOE PE ee e 


1 


o ob odd; 
EI de LOO RP 


Fe 


. 
* 
* 


Calle 11 


10. 4. ' 
f. maden, t the demandant counted, that 7. was ſeiſed, 4 1 4.97 ] 4 
ſegned it in dower to A. and frer granted the reuer/ton to C. far life, | 


} WB Tg RFA e + 7 5 - ; 
he rematnder 19 8. TS 2 TIA and mats. To as fed and conveyed ti the : 


emandant ; and the c Was, that Þ Zrante d, Sc. and after the death 
of A. &c. to hold, &c. and that after the death of the aforeſaid G. 
r2mainder to S. &c. and does net mention in the writ, whether the ba- 
ron was ſeifed, ſa that there may be dower, Kc. or not, and yet well, 


per Thorp. For it is the court e of the Chancery. Queere, for it is 


\ * — p vp # | 3 TR * * . * * 
ot Xp; els]\ Adfudged. Br. J Forme de II, pl. 8. Ci ite 841 FA 3. 7. 
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, ms thing apparellt, a man {hall have advant FCS always be for — judg 
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24 quod non negatur; and the writ awarded good, and this by realon, , 8 * 
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1 that it is only ſurpluſage, as it ſecms. Br, Brief, pl. 68. cites 44 E. 1 
314. 1 
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The defendant. plea at ny in abatement of the w: e, that Ly tne | 


2 in the _Fegilter, demandant ſhould have ſuppoled, that after 
the death & 5. and C to ihe ofore/ 77 J. . and AA. as couſin | 
and heir of C. remanere delet, Cc. But it was held good enough 
by three J. againſt Warburton J. becauſe it z appears to the court, 
by the pedigree fer down, that the 15, and mull needs be coun 
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487 Formedon, 


heir to C. And that the form in the regiſter may bear ſuch an 
alteration. - Hob. 51. Hill. 11 Jac. Rot. 30. Freak v. Bind- 
ford. | 5 


8. In formedon in remainder, the demandant declared of a gift 


to A. for life, remainder ta M. the wife of A. and the heirs of her 
body, by A. ita quod, after the death of A. M. and E. their daughter, 
fo (the demandant) G. /n and heir of E. remanere debet, &c. 
The defendant pleaded in abatement, that E. had iſſue F. a ſon and 
heir, who ſurvived A. and E. not named in the writ, judrment of 
the writ; and the court upon the firſt argument inclined, that the 
writ was ill by reaſon of the omiſſion of F. who had a right h = 
he had never any ſciin. But afterwards, upon a further argument 
2 Pl. 3. for the demandant, in which the * above and other books were 
* cited, they gave judgment to anſwer over nili cauſa, within 


a week. 3 Lev. 218. Trin. 1 Jac. 2. C. B. Dinghurſt v. Butt 


& al. 


(K) Pleadings, Writ and Declaration in the Re— 
| | verter. 


In forme- 1. 17 N formedm in reverter, cmiſſen is not material, unleſ5 he whe 
don in re- is omitted in the deſcent ſurvived his father. As where the 


ter, he 2 . K ; . 
—— "> father has iſſue two ſons, and the eldeſt dies in the life of his father 


mention the without iſſue, there the omiſſion of him is not material. Br, Omiſ- 
eldeſt bro- ſion, pl. 10. cites * 18 E. 2. 
ther, who f 

ſurvived the father, &c. becauſe he hell the eſtate, although he was not ſeiſed of the land. F. N. 


B. 220. (D) S. C. cited F. N. B. 439. in notes there. (a) | 
[ 488 ] 2. In formedon in reverter he need not ſhew otherwiſe, but that 
= the donee died without heir of his body, though 20 were ſciſed after 


brings for- his death, &c. Br. Formedon, pl. 37. cites 22 H. 6. 36. per all the 


medon in juſtices, 
the rever- | 
ter or remainder as heir, the cn:1/75r of an eldeſt ſor, who ſurvived bis father, or the like in the peiti; res 


of the part of the dawn, or of him in remainder, ſhall abate the writ. Put of the purt of. the dine, 


(though the donee had many itſues in lineal deicent, inheritableto the eſtate tail, and who held the 
eſtate) the d-mandant necd no name any of the iffues in the clauſe, et quæ poſt mortem; but ſhal! 
ſay, et 1 Pest zune of the dinee ad 722 1 rever ti debet, 0 guvd the donee 911t zuit hon uc. Becauſe 
the demandant is 4 fHranger to the 7 digree of the done. And alſo becaule if tlie iſſue all be ſup- 
poſed by the writ to die without iiſuc, yet it may be, that the eſtate tail is not ſpent; for the uz 
e bave brothers 5r coufins inleritatl- to the done, and the land curht not to revert to the do- 
nor ſo long as the eltate tail continues. 3 Rep. 88. a. in a nota of the reporter in Buckmere's 
caſe And he ſays tat in ſome ancient written regiſters, the clauſe is, (co quod the iſſue died 
without iſſue) but the, printed regiſter which intimates the moſt ancient and trueſt precedents, is 
(et quod poſt mortem of the donde evert debet, eo quod the donee died without iſſue,) and cites 
22 H. 6. 36.—“7 D. 216. a. pl. 50. Trin, 4 Ez, Anon 
the remaiuder. | 


Brownl. 3. A formedon in the reverter was brought by J. S. and F. his 
134. 8. CO. wife againſt W. R. of divers meſſuages and lands in E. which 
lands A. and the ſaid H. then his wife aid give to B. and C. to the 
uſe of E. daughter and heir of Sir P. S. Knt. and the heirs of her 
lody, & gue ft mortem predict, Alix. ad prefatum V. revertere 


debent, 


But adds a quzre of formedon in 
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Formedon. 


1% ec. The defendant pleaded in abatement of the writ, that 
che ſaid F. at the time of the death of the faid Eliz. was moi 
to the plaintiff, fo that the gas of the faid lands % quod, &c. to her 
huſbaud and her did revert, and ſo by the writ it ought to have been 
ſuppoſed; upon which the demandant did demur in law. It was 
adjudged, that the writ Was good: and this a1/ference taken, if it 
Were forme! {199 in the def, enter, upon 2 deſcent 0 the wife, there 
the deſcent 1 be made in the writ th the wife alone, for the de- 


ſcent followeth the blood, and to that hs huſband is a ſtranger ; 


Vo 


but in a ee, on in the reverter, where nothing is Already velted, 
but the right only returns, there this rignt may te layed to return 
either to tlic wife alone, or to the huſband and wife: Hughes's 

Abr. 966. pl. 7. cites 33 H. 6. 54. Mich. II Jac. in C. B. The 
Earl f CLANRICKARD, and the Lord Viſcount Sie dney's caſe, 


Hob. 1. and 2. 


4. Note. If the demandant in a formedon in the reverter, be * Nelſ. Abr. 


barred of a third Fa, of the land uUp3n Hen OWN 2 toing; as where 
the demandanti Sheweth , that a fine 704 [rvied of a third part of the 


Form medon, 
(C) pl. 2. 8. 


C. and there | 


land; in ſuch cafe, the whole writ of formedon, brought for the this word is 


whole lanch ſhall abate; for that the writ 1s * teltified by the 
demandant's own fhev/ing 3 and that in a ſubſtantial point, Hughes's 
Abr. 966. pl. 2. cites Hobart. 279. Mich. 13 Jac. in the Earl of 


Clanrickard's calc. 
5. In a ſormedon in erer, the caſe was 5 Wm. Velcy the fa- 


the r, being ſeiſed in fee, deviſed his lands to His elde/? jon Fohn Veſey, 
and the heirs males of his body; and for 4 faut of ſuch luc, to WWil- 
liam Viſcy, and the hears mates of his lady, being = ther jon; and 
for default of ſuch ifiue, remainder over, Kc. Ihe father ed, 
then John entercd and died without ijſue mate, leaving two daughters, 
Elizabeth and Saran, the now cemanc auts; then In. the other 
fon entered aud in conſideration of a marriage ne between 
him and Anne Hewet, he made a fer] nent to tas truſtees, and their 
heirs, habendum to the uſe of the Haid n. the feoffor, for lifes 
then to Anne, his intended wife, for life, (who was now te nant) 
remainder to tac uſe of the heirs mals of the faid l Ii n. and Anne in 
ſpecial tail, remainder to his own 71: whit Vein with warranty from 


him and his heirs, to the fooftees and their heirs; and aiterwards - 


he ans jeje 2 about any 1ſue ; » "afte r his death Anne his widow 2 
tered, and had the poſſeſſion, and the demandants Elizabeth and 
Sarah, the dayghlers, and cocheits of John, and couſins and co- 
heirs of M liam Veſcy the teſtator, brought « formedon in reverter; 
Anne the tenant would revut, and bar them of the revertion by thts 
collateral warranty of her hufhband William Velcy, «who was eue it 
in tail, as deſcending on them Gs colin and c- Heir, who were libe- 
Wiſe confors and coheirs of the donor: the court was divided, ( viz. ) 
the Ch. Juſtice Vaughan and Archer for the d- emandants, who held 
this warranty of the tenant in tail, though it is a callateral war- 
ranty, will not bar the donor and his heirs of the reverſion. Nelſ. 


880. Abr. tit. Formedon, (C) pl. 4. cites Vaugh. 360. Bole v. 


Horton. 
6. Formedon 


(falſified). 


439 


— . — 7˙— ee — 


FA 
489 Formedon. 
6. Formedon in reverter: the tenant demurred to the declara- 6. 
tion, for that n explzes are alledged in any donor, and the books go 1 
upon this difference, that where a fee-ſimple is demanded, (as it is other 
always in a tormeJon in reverter, ) chere the taking the profits mutt her i 
be alledged both in the donor and donce; but where an eflate tail New 
only is demanded, then it is ſufficient to alledge the explces in the „ 
donee only. 2 Lutw. 963. Hill. 3 W. & M. Hunlock v. Petre. bete 
| | 4 7 
. 1. 
(L) Pleadings, Writ and Declaration by Parceners. c 
I. F ORME DON ſhall be of the ſeiſin of him, who was laſt N —_ 
ſeiſed. Br. Formedon, pl. 5. | dem 
But if on 2. As if land tailed deſcend to two daughters, and ene enters ints | the v 
enters ieto the the tohole, and dies without iſſue, and the other has iſſe and dies ; G ſro; 
2 me the iſſue ſhall have tvs writs of formedon, the ane of the ſcifin of bi, pure. 
and che e tray as heir to the grandfather of one moiety, and ſball not 8 of HR 
erh titer  fay, that his mother inſimul tenuit, for ſhe was “not ſeiſed, ard he 1 


2  thall have another formeden of the other mtety, as heir te his aunt, 5 

iy, who inſimul tenuit with his mother, and yet his mother was never : VM 
the f ſeiſed. Per Wiching, quod nota, for it was not denied. Br, For- Br 
= | medon, pl. 5. cites 40 E. 3. 8. | 8 


2 


* . 4 < : 3 * RI i „ Nh 7 *. F : 
orm on, It A ſtranger, Kc. enters * £r one anc. be f me wor it, hy feweral N. 7 3 hut 


in ſuc!: c fe} of the one mniity, © #Þ li mak- bind-lf heir to bis met ho 0h in ſimul tenuit cuith his a:. % by 2 J. | 
reaſon that his mother entered, and was ſeifed, and of th: aber moiety, hall mak: himſelf heir 10 bt; I 
andfather, decauſe the i n is material here; and his mother was not ſeiſed of both moietie; $ 3 
m tail, but t aber. agli ber fer of one mmety, and the in fimul tenuit of ib cr micty Tall 197 pre. 5 ten 
judlice bim, by judgment. Br. Formedon, pl. 34. cites 43 E. 3. 16. —* Was only att abatrels, 5 CItes 
Br. Brief, pl. 508. cites 43 E. 3. 16. 27. ; 
3. And it ſeems that he may have che formeden of theſe two moic- 2 
. ' . : . : 7 — * 1 1 1 Ws 2 
ties by ſeveral præcipes; and fo fee two formedons, by one and ihe „ 
fame heir, upon one and the fame gift, by reaſon that he claims by 5. 
two ſeveral anceitors ſub dono. Br. Formedon, pl. 5. cites 40 E. . ſaid 
wy 47 " 
5. 8. and 43 E. 3. 16 and 27. S. P. = 
. . 7 * 1 7 5 / 8 
4. In formedon the writ was gud reddat 20 acres, which together 2” 
4 = 9 Ko q 1 5 0 
with other 20 acres I. gave to R. and the heirs of his body, and that =. 
after the death of R. and K. one of the daughters of the ſaid R. : 
- ; . R — j- 93 SY man, 
who them inſimul tenuit with J. another of the daughters of the bor 
1 IS, 4 oft 
aforeſaid R. to the aforeſaid demandant, fon and heir of the afore- de 
faid K. deſcendere debet, &c. And it was held, that the writ is 400 
ill, for it ought to be the moiety of 40 acres of land, becauſe the writ By by 
is which they held in common; for it ſeems that beſere partition, £2 jud 
it ſhall be inſimul tenuit by moieties, and after partition, of acres . Jay 
. which in purpartia tenuit. But becauſe the terant had had the = 
view, he could not abate the writ. Br. Formedon, pL 6. cites . 5 


SO E. 3. 35. me 

5. Formedon, that he render the mszety of 30 acres of land, which Z 1 
D. together with another majety of 30 acres of land, gave, &c. where =. 
the writ ſhould be with the other moiety of the ras zo acres of , fan 
* _ therefore the wiit was abated, Br, Brich, 133. cites 5 5% 


3 | 6. Where 
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Formedon. 499 
2 ji/ters, And after if 


6. Where land of fee fraple, and land tailed, deſcend to Tal bo 
and they maie purtitian, ſo that 92 has the fer imple land, and t he 2 3 
»ther the land tailed, and ſhe who his the land tailed aliens and dies, fes finple 
her iſſue ſhall have formedon, and ſhall recover the whole, per % it and 
Newton. Br. Formedon, pl. 2. cites 20 H. 6. 2. 13. es o_ | 


* , 1 7 * 5 2 . : * * 25 , , . 
ave formedon, and ſhall recover the moicty of the land talled. Quere of the recovery ere 
: . * K 5 . - mr 7 8 / 5 h 
Br. Formedon, pl. 2 cies 20 H. 6.2. 12 — , if the tenant [pews the matter of th 

3 @ 1 ; , | =— a - 3 — 1 T / 4 

tis Hegi be form dn of th. wil y [E111 j 4 028 (hall recover the whole, per Porting- 
1 dio; Brook mikes a qurre thereof 

7 + 7 F f 7 # « 7 ” 3 _ * 7 * y /! : [ 
Lie formed N; for ne? 5 $ her 107 7101. Hu i} 9 FY > itt, ned Oe Fee Sip land alf, Fete 6 
er erg bi the formediny ting it ſcems that there both may well join. 


vi! IS 
* 161 e . 
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if, 8 { 5 p 
24 1 8 
r the her fer, abe Das loves lands cannot on 


7. Lands given to A, in tail, remainder to the right heirs of B. 
B. has iſſue 2 danghters C. and D. donee died without iſſue; 

emandants as heirs to C. and D. brought formedon in remainder z 
the writ ſhall abate ; for it ſhould be brought by the heirs of the 
ſeryiver of the two daughters, becauſe they have the remainder as 


3 Le. 14. Mich. 8 Eliz. C. B. Lady Stowell v. E. 


purchaſors. 
of Hertford. 


(M) Plea, by Tenant in Abatement, and at what 


Time. 


1. F ORME DON Is a writ of paſſeſſien, and no writ of right; This 
for there, though he cannot have another writ, yet if the a 
tenant can deſtroy the poſſeſſion, it is ſufficient. Br. Formedon, pl. 31. in all the 
Cites. 38 % E, 1. 37- | editions, 
| and that it 
| ſhould be 433 E. 3. 37. See Br. Ju. is Utrum, pl. 4. S. C. and Pg 


2. Formedon in deſcender, the demandant counted of a gt made 
to V. and A. and to the heirs of their two bogtes ; and that after 
the death of the aforeſaid TV. and Ad. and K. daughter of the afore- 
ſaid M. and AMA. and H. fon ani heir of the aforejaid N. to F. ſon of 
H. as couſin and heir of the aforcſaid W. and XI. defcendere debet, 

&. And the demand was of the moiety of three parts of an acre of 
land, and the tenant demanded judgment of the writ; for the de- 
mandant had brouzht other formedon againſt him, of the «ther meiety 
of the fame land there demanded, ſuppoſing that after the death of 
the aforeſaid W. and M. and K. daughter, &c. and J. fon of the 
aforeſaid K. who held together with H. fon of the aforeſaid K. &c. 
by whieh writ he ſuppoſed the ſeiſin of H. and this writ is contrary, 
judgment of the writ; and it was held no plea by award, 204 
ſaying that H. was ſeiſed in fat; for the writ is but a ſuppoſal, 

which may be falſe, and therefore it ſhall not abat? this writ which 

is better; and alſo the other writ is of the other moiety. Br. For- 

medon, pl. 5. cites 40 E, 2, 8. 

3. Formedon in deſcender by J. S. the tenant faid that at another s, p. per 
time, demandant brought formedon in remainder againſt him of the Fincheden, 
Jame tenements, by which he demanded fee imple, to which tenant — 
pleaded in bar, and fo he prayed judgment of the writ, But per 5 b 

Vox. XIII.“ | Belk, 
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490 4 Formedon. 


= a»! the Belk. the formedon in remainder is not more high than this writ is; 
oi. for the formedon in deſcender is 4 writ of right in its nature; and 


Note the - GE N : 8 
eivertty by becauſe he did not take the firſt writ of the ſame gift which he took 


him, azd mo, therefore the writ is good; per Finchden, J. quære. Br. For- 


vet „ ie 4, a „„ v ap 
e madon, pl 77. cites 40 E. 3. 21. 

8 - 4 * 7 . 2 * 
m Nd 72 im k, ard 25 the ctbe: Cry 724, Br, Brief, pl. 5903. Ces . 
e tes 40 E. 3. 14. 21. 


Pr. Eſtoppel, pl. 2: 5 


Arg. cites 4. If the tenant hath had the vie to, he cannot abate the writ. Br. 
r Formedon, pl. 6. cites 40 E. 3. 35. 5 

M'rit abated after the view for 714 age ring in the wwrit ſelf, and that in 46 E. Jo writ of coſinag- 
adated after the view, becauſe 1: aypeared upon the writ (elf that writ of beſaiel lay, and 16+ 
Wit of “ cofiaage. Pur that in 40 E. 3. 25, 36. it was held, that after the view, nothing ſhows 
abate the writ, but 2 are om the 22enve But it was infilted, that then it gught to have been 
pleaded, and that if it appears not on the record, the court can take no notice of it, though the 
writ itſelf, and the return of it, be brought into court; but the greater part of the juſtices thougl: 
that the court might take not ce thereof, the writ being returned here, and a record of this court, 
though not entered upon the roll; and a reſpundeas oufter was awarded, niũ cauſa, &. 3 Ley, 
219. Trin. 1 Jac. 2. C. B. Dinghurit v. Batt. | 


*[491] 


3 2 0 4 5. Formedon in deſcender, the writ was J. M. gave and this 
* A ah immediately to his father, where the truth was, that he gave to one IV, 
11H. 6. for life, the remainder to the anice//or in tail; by which the tenart 


22.— aid, that he ne da pas in the nianner, &c. and the demandant ſhewed 
9 Viz. of } 1 [ that bis father mee 3 | 

3 the ſpecial matter, and that his father entered by which the tendut, 
mandant's / his coniſance, pleaded tu the writ, becauſe mention is not made if 


Dun con- the tenant for lije; and yet the writ was awarded good; for it is 
OS ſaid, that tie one writ and the Other is good. Neverthelefs Thorp 
eftate of faid, that the writ is beſt, if it makes mention of the tenant for lite; 
bis anceſtor but quzre in formedon in remainder, for there hie ſhall ſhew decd. 


was by Br. Formedon, pl. 14. cites 44 E. 3. 8. 


eauſe of a 
remainder. ; 
The Year, 6. In formedon, a fine with warranty was pleaded ; and, as tr 
Book, 3. a. os the tenant ſaid, that he himiclf was ſeiſed at the time of the fine 
pl. 7. evied, and ſe the ro, he ſuid nie nt conprije, &c. Br. Fines, pl. 
„ 26. cites 49 E. 3. 14. | 
7. Formedon of a manor, which the mother f the demandant b:i1 
in purpariy, &c. the tenant demanded judgment of the writ, becauſe 
he did net ſbero that other land was allotted to the ether ſiſter. Pe: 
Markham, this was à good exception in a formedon upon a infinul 
tenuit, but c contra here, for he cannot hold inſimul, but with other 
. lands, which Newton and Paſton agreed. Br. Formedon, pl. 2. 
25 b. 16) ites 20 H. £3. : | 
Writs” 8. In formedon, the defendant faid, that after the gift he breuglt 
affije againft the donee and the [cijm aud diſſciſin was found, and bt 
recovered , judgment ſi actio. And it was held no plea, unleſs he 
ſays, that the gift was meſne bettucen the diſſeiſin and the recover), 
or ſhews how the gift was determined, Br. Formedon, pl. 3. cites 

27 H. 6. 8. | | 
9. In formedon, laſt ſciſed is a good plea, and "i conclude to the 
writ, judgment of the writ, and not judgment if the court will tale 
coniſancs. Br. F ormedog, pl. 51. cites 38 H. 6. 18. 
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in the remainder ſhould have one formedon for tuts land, 
formedons, was the queſtion ? it ſeemed to all, that one 


Formedon. 


10. A man ſeiſed of lands in gaveleind had iſſue three daughters, 
A. B. and C. and deviſed all his lands 4 4. in taih the remainder of 
the one half to B. in tail, the remainder of the «ther hass C. in tail: 
and / B. died witho!; ite, the remainder of ber inaiety to C. and her 
heirs ; and if C. died without iſe, the remainder of her mzety ts B. 
and her heirs ; the deviſor died, A. and B. both died: whether C. 

land, or fecveral 
ie formedon 
lyeth well for all the land; ior that it was 4 che feif-fame-convey- 
ance, though the eſtate came by ſeveral deaths; tae action was 
brought by the heir of C. after the death of C. 2 Prownl. 274, 


275. 7 Jac. in C. B. Buckmer v. Sawyer. 


11. Formedon in the deſcender against A. B. and C. who pleaded 
non tenure, and upon iſſue thercupon it was found ſpecially, that 2. 
and B. were leſſees for life, remainder to C. and the queſtion was, 
whether the three were tenants as ſuppoſed by the writ? and the 
better opinion was for the demandant, for the tenants /p2u/d hav 

pleaded ſeveral tenancy, and then the demandant might [muſt] main- 
tain his writ. But by this general non tenure, it is ſefſrerent, if any 
be tenant; and the præcipe may be brought againit one who is not 
tenant, as againſt a mortgagor or mortgagee. Brownl. 153. Trin. 
14 Jac. Rot. 112. Pit v. Staple. 

12, Formedon in remainder, (viz.) there were three //ters, the 
eldeſt had an ęſtate tail of a fourth part of 140 acres in three vills, 
the remainder to the other two in fee; the tenant in tail married the 
now defendant, and then they bath joined in a fine ſur cognizance de 
droit, &c. and “ declared the uſes ts the huſband and wife, and the 
heirs of the body of the wife, remainder in fee to the right heirs of the 
huſband, with warranty againſt them and the heirs of the wife; ſhe 
died afterwards without iſue, and the other two ers bring a for- 
medon in remainder againſt the huſband, who pleaded, as te 100 acres, 
part of the lands in demand, non tenure, and that ſuch a perſon was 
tenant ; and as to the reſt, he pleaded this fine with warranty; as to 
that part of the tenure the demandant demurred, and as to the reſt, 
he made a frivolous replication; to which the tenant demurred 
and it was objected againſt the plea of non tenure, that the deman- 
dant ſhould have ſet forth in which of the vills the 100 acres were; 
beſides, he who pleads non tenure in abatement ought to ſet forth 
who was tenant die impetrationis brevis originalis; but adjudged, 
that the tenant is not obliged to fet forth where thoſe acres lie, to 
which he pleads on tenure; neither is he obliged to ſet forth who 
was tenant die impetrationis brevis originalis; for it is ſufhcient to 
tell the demandant who was tenant generally, and that he himſelf 


was not tenant die impetrationis, Sc. but that V. R. eodem die, was 


tenant, which is certain enough. Nelf. Abr. 288. Formedon, pl. 
4. cites 1 Mod. 181. 4 Fowle v. Doble. 

13. In formedon in deſcender the tenant, after imparlance, plead- 
64 non tenure; but upon demurrer it was reſolved by the whole 


court, that it is not pleadable after general imparlance, though it 


was objected, that general non tenure of the whole is; but non te- 
| Q q 2 | nure 


491 


87. b. Trin. 7 
ac. Buck 
mere's calzs 


8. = Cart; 
I. Tri . 
= T's Ds 
YI 


adiudged 
for the te- 
nant. 


*[492] 


+ Paſch. 22. 
Car. Zo Gs B. 


—— —— —-— 


„ 
id Ys 


* * 8 N 
. 6 ext as 222 . N 
3 r R " = Ty % % 
— & * 8 8 3 , * * N . 1 
3 F . * N 7 * Wm mn 
r * —— 5 — N. wn 9 L 
: . 8 2 x 2 %, + 
8 1 . FO 2 $7 2 & 2 


492 Formedon. 


nure of part is not. 3 Lev. 55. Mich. 33 Car. 2. C. B. Barrow 
v. Hagget.—cites 5 E. 3. 2. and 41 E. 3. 31. 

14. "Formedon of the remainder of Etwall cum periin', &c. & de 
35 meſſuagits, & c. the tenant defendit jus ſuum quando, &c. and 
ance, the ſaid fix meſſuages, parcel of the ſaid tenements in Etwall 
aud out 4 „ by perius petit” are, and time out of mind have been, parcel of the 
= 8 manor of Etwall aforcſaid ; whereupon, for that they are bis petit 
E the tenant petit 3 judicium de brevi ;z and upon demurrer to this plea, 
it was adjudged ill, decauſe the ſix meſſuages may be parcel of the 


e over -_ yaa the "— © macfſua des; for the manor 


N. us ges, parce Bey of th 2 thiri e meſſuages 
and then they might appear to be bis petita. 

C 2 Formedon (D.) pl. 2. cites 3 Lev. by, + Chetham ve: rus Sleig 

15. Formedon in reverter ; the tenant Picars nom tenure, "the 

10 974. demandant replies, and maintains his wit, that he is tenant; and 

| upon demurrer to the repication, it was inlifted for the tenant, that 
tte demandant cannot maintain this writ, for no damages are to be 
recovered, becauſe upon ſuch a pls a of non tenure he n. ay enter; 
which is very true, if the pica nad Dcen non tenure with a ier, 
but not where non tenure is pleaded, and no more; for in the laſt 
caſe, nothing is difowned, but the freenoid, and it is probable he 
may have a reverſion in fee; and if fo, then upon the plea of non 
tenure the demandant cannot lawfully enter; but upon ſuch a plea 
with a diſclaimer he may, becauſe the tenant hath diſclaimed the 


*Trin.g Whole, Nell. Abr. 882. Formedon (D.) pl. 3. cites 3 Lev. 330. 
8 M. Hunlock v. Petre. | 


(M. 2) Plea by Tenant. In Bar. 


I. ” Of F the dinee be ampleaded and E, ſes, and recovers in value upon 
voucher and has erection, and aliens and dies, or a fel anger 
abates, formedon lies , the land recovered 1 In value, tor it comes in 
1 of the land which was given in tail, and the tt be genera!, 
and if the tenant pleads ne doud pai, the demandant fall reply by the 
ſpecial matter how. other land was given in tail, and loſt, and this 
land was recovered in value, and conclude, and jo ddoua | gave}, and 
well, and yet this land was not given, but other land, Br. Formc- 
eg pl. 75. cites old Nat. Br. 
[ ] In formedon; the tenant pleaded war! ani and aſſets, the de- 
L493 . er pleaded riens per de cent; if it is fo nnd that He had by defect ty 
l if; be al be barred of : all, notwithſtanding that the deſcent be not to 
the aſſat and the value, &c. quære inde. Br. Formedon, pl. 32. cites 21 R. 
Gee's, the 2. 10. per Wilby, Hill, and Shard. 


tra 22 7 #4 
2 7 all recover the lund; bec auſe the lineal warranty deſcends only to him without affets. For 
neither the pleaving the warranty without the aſſets, nor the ativts without the warranty, is wy 
war in formedon in deſcender; but had he brou; ght —_ formedon, he had been barred, and * 10 
had the tail for ever. Co. Litt. 393- h. . P. Obiter. Hob. 40. in cafe of Cowp er Vos 


Andreu i. 0 of 3 bat it ſhould be 21 L. 3. 9. Pl. 23. 
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Formedon. 


If tenant in tail of a rent grants it in fee with warranty, and 
dies, and aſſets deſcend in fee ; if the heir brings formedon of the 
rent, the warranty and aftets thall be a bar, but if he diſtrains and 
does not bring formedon, it ſhall be no bar; for a rent cannot be 
diſcontinued. Br, Formedon, pl. 65. cites 33 E. 3. 

4. In ſcire facias, confirmation with warranty ta the tenant for life 
if the tenant, and aſſets deſcended from him who made the warranty 
having right in tail, is a good bar to the iſſue in tail, who brought 
the ſcire facias, to execute the remainder in tail by fine. Br. For- 
medon, pl. 12. cites 43 E. 3. 9. | OG. 

5. If a man gives land in tail, and warrants the land t him his 


| hairs and aſſigus; and he aliens, and dies without iffite, the donor 


ſhall be barred in formedon in reverter by this warranty, Br. For- 
medon, pl. 15. cites 46 E. 3. 4. Ys 

6. In formedon, the tenart pleaded u feoſfinent of the grandfather 
if the demandant, whoſe heir he is, % warranty, judgment, &c. 
the demandant ſaid, that the ſame grandfather gave in tail to his fa- 
ther, and entered upon him, and mad: the jo: ffinent with warranty im- 
mediately, ſo that the warranty commenced by dliſſeiſin, judgment, &c. 
by which the tenant took other i:lus ; and fo ſee that collateral 
warranty, which commences by diliciiin, does not bind. Br. For- 
medon, pl. 16. cites 49 E. 3. 6. 
plead:d in bar, that the grandmother 


7+ In tormedon, the tenant 7 ; 
of the demandant was ſeiſed in fee, and tavk to baron. f. N. and had 


kor it is only argument, &c. . 
. 1% | 

9. Wherefore he ſaid, that after te gift the donor enfeaffed them in 
fee, & non allocatur, without ſaying that the donor was ſeifed in fee after 
une gift, and fe ſeiſed enfeeffed che donçes; quod nota; and fo he 
did, and the demandant imparled. Br, F ormedon, pl. I. cites 2 H. 
b. 15. | | 

10. It was doubted, whether judgment final againſt tenant in tail 
after the miſe j51ned ſhall be a bar in tornedon ? Wherefore they 
took adviſement. Br. Formedon, pl. 56. cites 3 H. 6. 55. 

11. In formedon, the tenant pleaded a ded of the father of the de- 
mandont, with warranty and aſſets deſcended in fee by the fame i= 
ther; the d-mandant demanded oyer of the deed, and had it, and it 
oppeared that it was an exchange, and that the father had land in ex- 

bange for the land tailed, and died ſeiſed thereof, after whoſe death, 
the drmandant did not agree to the exchange, or occupied it, but 
utterly diſagreed to the ſame, abſque Hoc, that he had other land d:- 
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4937 | Formedon. 


3 , ſeended to him by the ſame anceſtor, and demanded judgment, &e, 
, and held a good plea in avoidance of the warranty, and yet he con- 
qvichout entry felled the warranty, and the deſcent in fee ſimple. Br. Formedon, 


is ſe ici t pl. 40. cites 14 H. 6. 3. 


7 
2 * „ 
4 + a 4 


d mundart, if he does not enter into the land exchanged, becauſe he has brought the action of for. 
mec; contrary, nk ieens, if he had entered and taken 4%, as he miglit; for an exchange is na 
diicontinuance. Br. Fermedon, pl. 40. cites 14 H. 6. z. 


Lincal warranty and atlets deſcended, is a good plea in formedon in the deſcender ; but if there 
be no Warranty, the heir will not be barred. Litt. ſ. 749. 


1494. | 
494 12. If a man bring formedon, and the tenant pleads warranty and 
aſſets deſcended in fee, by which the demandant is barred, and after 
the aſſets 15 recovered from him by eller title, he ſhall have another 
formedon, and the firſt judgment ſhall not be a bar; for it was no 
ber, but for a time, per Markham. Quod nullus negavit. Br. 
Formedon, pl. 34. cites 19 H. 6. 37. | 
13. In frmedon of the gift of J. the demandant is nonſuited; 
he may have other fyrmedon of the gift of TV. and the firſt recovery 
no eſtoppel. Br. Eſtoppel, pl. 162, cites 5 E. 4. 7,8. and 7 E. 4. 
19, 20. 2 Tp = 
Tis ther 14. Formedon in deſcender of a gift to the father and mother; 
ee dlons are the t-nant ſald, that before the donor had any thing he himſelf was 


* . 
\ anita 
i (5 31. 1 


Wart i feijed in fee, and, being within age, enfeoffed the donor in fee, who 
there Was ſeiſed and gave ut ſupra, and after, the tenant within age re— 
bo K fol. entered, and ſo is ſeiſed in fee in his remitter. Br. Formedon, pl. 


1 ed the donor, and the queſtion was, if the traverſe ſhould be of the feoffment or 
un fuppoſed in the tenant within age. And there, pag. 12. it is ſaid, that it ſeems, that the 
wnitance of the bir 35 the feoffment by the tenant himſelf, during his nonage, againſt which the 
Gemondant had Maintained the gift, and traveried the feoffment over, which as it ſeems ſuffices 
3% 27 01dance of the bar, &c. 


15. Where the ſue in tail enters upon the 1222 aud an- 
ether ouſ?s him, he ſhall not have formedon unleſs the diſcontinue? 
enters, And in this cafe, in pleading, the tenant ſhall not ſay that 
the heir after the death ef his anceſtor in tail, entered, and was ſeiſed 
in tail, but it ſuffices to fav, that he entered and was 1 after ibe 

| death of the father. Br. Formedon, pl. 47. cites 7 E. 4. 19. 

But Brook 16. In formedon, the tenant ſaid that after the gift the demandant 

ee F and tibs others were thereof ſeiſed, and enfeoffed A. S. whoſe eſtate 

hs 21d the tenant has, judgment ſi actio; and per Brian and Cat. J. if the 
ſays,itira feoffment was made by the demandant in the life of his father without 
>", v. p warranty by dedi, ar other warranty, it ſhall not be a bar in for- 

3. Br, medon, no more than a releaſe in the life of the anceſtor without 

Formedon, Warranty. But Trem. J. contra, and that the feoffment without 


pl. 59— warranty thall be a bar againſt the feoffor. Br. Formedon, pl. 50. 


But per . 
diet E. 4. 81. 


Pla is good, becauſe 7 ſpall be intended to be nfter the death of the anceſtor ; for if it was in the life of 
the anceſtor, he bel  aAnerwitee But Brooke makes a quzre thereof for it was not pleaded 
Wucther & was in the life of the anceſtor, or aſter. Er. Forniedon, pl. 30. Cites 21 E. 4 81. 


17. In 
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Formedon. 


”, In formedon, the tenant may plead, that a firanger bas re- 
covered againfl him by ſuch writ, by clder title, by confejſuon of the te- 
nant, and the eftate of the now demandant meſie between the title of him 
who recovered, and the judrment, que e/tate of the recaverer the now 
tenant has, and if he recovers by fortmedon in defcender, he ought 
to aver that he is yet alive. Br. Judgment, pl. 151. cites 5 H. 
7. 40. | : | 

18. A bar in one formedon in deſcender 7s a good bar in any other 
formedon in deſcender to be brought afterwards upon the fame gift. 
Co. Litt. 393. b. | 

19. In a formedon in the deſcender brought by A. B. and C. of 
lands in gavel-kind, the warranty of their anceflor was pleaded 
lar againſt them; upon which they were at iſi, F aſſets by dijeent © 
it was found by verdict, that the father of the demandants was j-ifed 
in fee, being of the nature of gavelkind, and d-v/ijed the fame ts the de- 
mandants, being his heir by the ciſtom, and to their neirs equally to 
be divided amongſt them; and if tie demandants ſhall be accounted 
in of the lands by diſcent, or deviſe was the queicion * it was the opi- 
nion of the court, that they ſhould be in by the deviſe; for they are 
now joyntenants, and the ſurvivor ſhall have tae: Whole; waereas 
if the lands ſhall be holden in law to have deſcended, they ſhould 
be parceners, and fo, as it were, tenants in common; and ſo by the 
opinion of the court, the warranty pleaded with atlets was no bar, 
Hughes's Abr. 900. pl. 4. cites Patch... 30 Eliz. in C. B. Leon. 
113. Bear's Cale; | 

20. Land was given to huſband and wife, and to the heirs of their 
tw bodies begotten ; the huſband made a froffmert in fee, and died, 
leaving de a ſon of that marriage; the wife die wi hout making 
any entry, Adjudged, that this feot nent by the hutband mad» a diſ- 
continuance of the eſtate tail, which migut have been purged by the 
entry of his mother; but now it cannot be done after her death, 
therefore his entry cannot be lawful z becauſ? he mult claim as heir 
vi their two bodies; and he is prevented by the feortment to inherit 
as heir to his father; and if he thould bring a formedon 1a deſcender, 
it muſt be, for tnat the donor gave the lands to the huſband and 
wife, & hæredibus de corporibus eorum, the hutband and wife, 
excuntibus, & quæ poſt mortem prædict' the hu:band and wife 
præfat' B. G. filio & hæredi ipforum, the huſband and wite, de- 
icendere debent per formam doni, hh cannot be in this cale, be- 
cauſe by the ſcoflment he cannot inherit as heir to his father, 


Nelſ. Abr. Formedon (A) 878. pi. 6. cites 8 Rep. 71. * Greenly's 15 


caſe. 

21. A. made a „eefinent to the uſe of himſelf for life, remainder 
to B. in tail; A. died, B. had iſſue a ſon and 2 daughters; B. and 
his ſon join in a ferff ment with warrenty aud die without iſſue. he 
daughters bring a formedon; the tenant pleaded tnis as a collateral 
warranty, where in truth it was lineal, and it was held naught; 
becauſe N. was lineal. Brownl. 153. Trin. 16 Jac. 


Rot. 62. Biſhop v. Coſſen. 


4 4 1 (N) Pleadings 


Hughes's 
a> 

Ahr. 965 
. 


Ny. 1 
' 


8. C. 


hg —_ 2 «c —4—⁴ůd _—_ 


A — 9 - a —_— 


495 Formedon. 


(N) Pleadings in Abatement, or Bar by Confeſſing 
and Avoiding. 


1. F ORME DON of the gift of R. the tenant ſaid, that g. 


leaſed to R. for life, who gave, by which he entered fer the 
alienation, which gate the tenant has judgment, &c. the domand.;1t 
ſaid, that ofter this R. was ſeiſed in fee and gave; and no plea, 
without ſberoing bow he came by it after; by which he ard, that after 
the death of A. T. was ſviſed and infeoffed R. who gave, &c. and the 
demandant faid that R. had nothing of the feoffment of T. priit ; 
and the others e contra. Br. Confeſs and Avoid, pl. 11. cites 3 
H. 4. 17. | 


(O) Pleadings. In what Caſes there muſt be 
Profert, or Monſtrans of Deeds. 


Forme I. 0 RME DON in remainder; the defendant muſt ſhew 


don, pl. 33. deed, and yet the deed 7s not traverjable, Br. Monſtrans, 
cites S. C. pl. 48. cites 21 E. 3. 49. | 

ibid. pl. 14. cites 44 E. 3. 8.— Br. Monſtrons, pl. 22. cites 145 E. 3. 23. 8. P. 
and yet he ſhall net count by the deed, quod nota in e bene, per Brian, ma tr. Br. Monft run, 
pl. 110. cites 9 H. 7. 18. . N. B. 219. (C) 


2. But he need nat, till it be demanded by the party, per Finche. 


r. Monſtrans, pl. 15. cites 41 E. 3. 23. 


3. Firmedon of a rent-charge againſt tertenant, who ſaid that 


the land is hors de fon fee, judgment, if without ſpecialty, &c. & 
non allocatur, but was compelicd to anſwer. And there "twas a. 
[ 496 ] greed that, where the rent had its commencement before the gift, he 
might ſay, that ſuch a one was ſeized and gave, without ſhewing 
ſpecialty ; contra, if the rent commenced by this gift, and this was the 
s. P. per Opinion in ancient time, But it was agreed, that at this day all i. 
Marten. ene, and that he need not ſhew ſpecialty in the one caſe, nor in th 
but Cott. other; for if the anceſtor imbezcls, or * burns the deed, the heit 
contra. Br. ſhall not be without remedy, and therefore was compelled to an- 
Mor ſtrans, , 1 1 F 
pl. 2. cites ſwer without ſhewing ſpecialty, quod nota. Br. Monitrans, pl. 21, 
2 H. 6. 14. cites 45 E. 3. 14, 15. | 
Pr. Nuga- 4. In formedon in deſcender, Which is always executed, a man 
tion, pl. 4. need not ſhew deed. Br. Monſtrans, pl. 34. cites 11 H. 4. 39. 


cites S. C. 
— Ibid. pl. 10. cites S. C. 


Br. Formedon, pl. 23. cites S. C. 


Fermedis in 5. If a gift in tail be by the king by his letters patents which 
deſcendrr js executed; yet the heir ſhall not have formedon againſt the 
_— | M learly. Br. Monſtrans, pl. 2. citcs 
of king E. letters patents, per Marten, clearly. Br. Monſtrans, pl. 2, cites 
2. and 2 H. 6. 14. | 

counted of | 3 

the rift of the land &y liter patents, &c. and per Brian and the beſt opinion, ke muſt ſhew the 1-t- 
ter> patents, notwithſtanding that the gift was executed, and after the defendant ſhewed the letters 
patents, therefore Brook ſays, quezre legem, Br. Monſtrans, pl. 112. cites 12 II. 7. 11. 
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Former Action. 496 


6. In formedon in remainder, the tenant demanded oyer 5f the deed, 
and the demandant would not ſhew deed; the tenant ſhall go * fine 
die; and yet if the tenant had anſwered without challenging the 
deed, it had been good. Br. Formedon, pl. 42. cites 38 H. 6. 19. 

7. Though ae in tail be of a gift of rent in tail, &c. which can't * 5.P. Br. 
paſs but by deed, yet the gift be executed, the * heir in tail ſhall have Take and 


* Orig. 
dieu]! 


la. 


hee N : i | Dones, pl. 
frmedin without thewing deed; for he is aided by the flatute of I, 26. —_ 
2. cap. I. if the deed be burnt or Joſt, per Littleton, Choke and Brian H. 7. 10. 
J. Br. Monſtrans, pl. 60. cites 15 E. 4. 16. PE 3 


fax; for the formedon is in the right. 


8. Se where it is by wway of defence. Ibid. 

9. Note that the deed of tail belongs to the heir in tail, and if the * S. P. Br. 
ther breaks it, yet the heir ſhall have formedon, though it be of * were homie 
rent without ſhewing of the deed ; for formedon is in the right, but en” m 
contra of auvrrury or atfiſe for this 15 in the paſſeſſiun. Br. Formedon, pl. 2. 11. per 
44 cites 4 H. 7. 10. Vane. 

| Br. Formedon, pl. 52. cites 12 H. 7. 11. But Brook makes a quere of it. 


» 3 #0 "Þ © WS „ ML Þ os 
Talbois.—cites 18 H. 8. 4. Br. Monſtrans, 1. ax 
; les aL 
one time and by one livery. But if it was by grant of reverſion, there though he was once 
ſerſed, yet it mould be o:herwiſe; for in the 20 lib. Aff. placito ultimo, the difference is taken be- 
LWCEN 1 ernwindyr 41d eu. PI. . 57 i). Pl. | 2 149. 


— — | - 


Former Action. 


(A) Pleadings. Good Plea, in what Cafes in ge- 
neral to the bringing a New Action. 


© H E bringing of a g permittat by the anceſtor, is no eſ- 
toppel to the heir to bring %% of the Jame common. Br. 
Eſtoppel, pl. 188. cites 15 Af. 3. 

2. In aſſiſe by A. and h. the tenant demande judgment of the 
writ; for at another time A. B. and C. brought aſſiſe, and appeared and | 
made plaint, and this ſame land was prit in view, and againſt this 
tenant, and which C. is yet alive not named; & non allocatur; 497 ] 
for if the firſt writ was ill brought, it is reaſon that this writ 
may be well brought, and alſo it may be chat they entered, and 
C. releaſed to A. and B. and after they are diticifed, and brought 


o ty ; 
Te 


,, 


——ů — - 


„ 


—— —— 


—_ Former Action 


the aſſiſe, by which the writ was awarded good; and it appeared 
that in the firſt writ they were nonjuited, Br, Brief, pl. 301. cites 
31 Afl. 14. | 
3. It a man be barred in fręſpaſs, yet he may have appeal of rei- 
Berry; quod nota, Br. Eſtoppel, pl. 217. cites 2 R. 3. 14. 
_——_ 4. A bar in a former action wrongly brought is not any bar in an 
3 action riglitly brou ht; as here one delivers goods, and brings 7 
ais a Paſs againſt the bailee for thoſg gouds, and he is barred by verdict, or 


bar perpe= demut cer, yet ne may b.ing detinue or account, Cro. E. 668. Paſch. 


rz. C. B. Ferrers v. Arden, 
do de un- 


det ſto d nit is abr 925» right, But whore an executor brought debt on bond as adminiſtrator, 
he not Know ng that he was exec utor, and had taken alminiſtrtion, by which the act ion abated; 
this was only 2 12 f. * eav:ng his att, and iS no bar in a new action brought by him as executor. 
Cro. J. 15. Feb n'on v. Robinfon See 5 Rep. 32. b. 33. Robinſon's caſe. 6 Rep. 7. 
4. Ferre:'s caſe — The meaning of Ferrer's cafe is that it is a bar for the ſame individual thaw, per 
Holz Ch. J. Comb, 167, : 


5. But where a zitle is pleaded in bar to a thing demanded, and, 
by reaſon thereof, the plaintiff is barred upon demurrer, or verdict, 
the intereſt thereby is bound, and the plaintiff barred from bringing 
a new action, per Wal:nfley J. Cro. E. 668. Paſch. 41 Eliz. C. B. 
Ferrers v. Arden. | 

_— iS * A. brought treſpaſs again/i B. for digging and carrying away 
Cart. 65 & turf and ſtones; B. pleaded a preſcription, and upon iſſue joined, a 
67. and Verdict was for B. afterwards A. and F. S. bring treſpaſs againſt I. 
ſays, that 35 and declare for digging and carrying away turf and ſtones; B. pleads 
_—_ — that he was ſeiſed of a meſſuage or tenement there, and fo juſtified 
(viz.) the by a preſcription ; plaintiffs in their replication traverſed the preſcrig- 
eſtoppel, tion, and the defendant rejeined by way of eſtoppel, that A. juch a 
1 term brought treſpaſs againſt the defendant, wherein — pleaded 
— ; the ſame preſcription, and upon iſſue joined thereupon, It was found by 


but judg- veradic! for defendant, and the record was ſet forth in certain, and 


. averred, that it was the ſame title, and that this A. and the A. in the 


danton other action, are the ſame perſon, and ſo concluded by way of 
another eſtoppel by the verdict, Mich. 1 W. & M. B. R. Incledon v. 
ee. 5 
pleading. | 

Show. 27. S. C. reports that the court gave no opinion as to ths eſtoppel, but only 
ſaid, than an eſt ppel upon a veruict goes a great way; and that iilue in tail ſhall never fl. 
fifty it; Cites 3 Cro. 325. but if ne man 15 Hef pd, and be join; archer avith un; whether tins. 
Mall avoid the eſtoppel 1; a guere. Comb. 166. S. C. reports that it being inſiſted by the de- 
fendant's counſel, hat as to the matter in lu, where in perſonal actions the perſon is once barred 
by vercict, he is for ever concluded, and cited 6 Rep. 7. Ferrer's cafe, to which Holt Ch. J. an- 
ſu ere, that the meaning of Ferrer's caſe is, that it is a bar for the ſame individual thing ; but bore ts 
a new cafe f anten. 15, E. 4. 2, 3, 4. theie ont treſpaſi is a bar to another by way of eſtoppel, but that 
1s for taking a villuia, but that is grounded, perhaps, on the reaſon of the fur of liberty. 7 H. 6. 8. 
In treſpaſs on an iſſue, whether ſuch a oe did feiſed, a verdi was a bar to another action of treſpaſs 
by way of eſtoppel, becauſe there iiſue was joined on a matter in the realty, Dolben J. ſaid Ferrer's 
caſe is not like this; for here is a new cauſe of action, a new treſpaſs ; but in Ferrer's caſe, it was 
another action for the ſame trefpats, and the court Was entirely againſt what was ſaid by the de- 
ſendan:t's counſel. 


7. Action ſur caſe for erecting of a nuſance 20 February; the de- 
fendant pleaded a prior action, brought for erecting a nuſance 20 die 
Martii, and a recovery thereupon, and avers theſe to be the ſame nu- 
ſance and erection. The plaintiff demurred and judgment againſt 
* | | him; 


— 


eared 
Cites 


rob. 


n an 
treſ- 
t, or 


ch, ©: 


ator, 
ted; 
1 
p. 7. 
Per 


Former Action. 


him ; for he may have an action for continuing of the ſame nuſance, but 
can never have a new action for the ſame erection. 1 Salk. 10. Mich. 


10 W. 3. B. R. Johnſon v. Long. 


8. Where a record of the ſanie court is pleaded in abatement, and 


the plaintiff demands her of the record, and it is not given him 


in convenient time, the ple ought not to be received, but the plain- 
tiff may ſign his * judgment; and the rule was, that unleſs the de- 
fendant gave oyer of the record the next day, judgment ſhould 
be for the plaintiff, Carth. 454. Trin. 10 W. 3. B. R. Theo- 
bald v. Long. | 

9. New conſequential damages ſhall not give a new action in aſſault 
battery and maihem after a former recovery had. 1 Salk. 11. Trin. 
13 W. 3. B. R. Fetter v. Beale. | ; | 
10. The plaintiff counted upon ſeveral promiſes for work and labour 
in the pariſh of St. Mary le Bow, London, the defendant pleaded in 
abatement, that before this action brought the plaintiff had libelled in 
the adimiraliy for the ſame cauſe of action. Upon demurrer it was 


inſitted for the plaintiff, that this was within the rule of SPARRIEz's 


caſe. 5 Rep. 62. that a priority of ſuit, in an inferior court, 1s no 


plea to an action brought in any of the courts at Weſtminſter, and the 


whole court gave judgment againſt the defendant, quod reſpondeat 


ouſter, Gibb. 313, 314. 5 Geo. 2. C. B. Dudfield v. Warden. 


(B) Pleadings. Varying the Places in which, &c. 
from what they were alledged to be in the for- 
mer Action. | 


I. A SSISE of lands in M. the tenant ſaid that at another time 
the plaintiff brought aſſiſe in T. and the ſame land put in view 
which is now put in view, ſuppo/ing it in T. judgment of the writ 
which now ſuppoſes it in M. and becauſe he did not deny but that MI. 
and T. are diverſe vills, nor alledged judgment to be given in the firſt 
aſſiſe, nor did he alledge in fact that the land is in F. therefore the 
plea was not allowed; and fo it ſeems here, that record is no eſtoppel, 
unliſs judgment was given in that writ, quod nota. Br. Eſtoppel, pl. 
137. Cites 30 Aſſ. 32. 3 
2. Alſiſe, the defendant ſaid that at another time the plaintiff brought 
cut in vita f the ſame lands againſt J. S. which eſtate this tenant has, 
judgment if a writ of a baſe nature may be brought; the plaintiff ſaid 
that the ſame F. S. diſclaimed in the cui in vita, by which the now plain- 
ti F entred, and was ſeiſed till by the defendant diſſeiſed, and good main- 
tenance of the writ. Br. Maintenance de Brief, pl. 32. cites 33 


(C) Pleadings; 


4497 


Carth. £17. 
Hill. 11 W. 
3. Ro 
Cremer v. 
Wickett. 


*[498] 


498 | Former Suit. 


(C) Pleadings; Againſt the fame Parties, with a 
different Charge, as charging the one as Principal, 
and the other as Acceſſory, and after Vice Veria, 


—_— I. A FrEeAL of maihem againſt A. as principal, and B. as acc 
„ | fory, the defendant aid, that the plaintiff, at another time, 
cites S. CO. brought ſuch appeal againſt B. as principal, and A. as acceſſory, and ap- 
_——— peared to it, and after was nonſuited; judgment, it, &c. by which he 
that the took nothing by his writ, Br, Eftoppel, pl. 143. cites 40. Aſl. 1. 

plaintiff capiatur, | | 


4% Former Suit. 


(A) Former Suit in Equity. In what Caſes it is a 
| good Plea. 


i. F [ HE defendant pleads, that the plaintiff brought a former 
fait for the ſame matters, which ſuit is ftill depending for 
eugnt he knows ts the contrary, It was inſiſted for the plaintiff, that 
this plea was not good, becauſe he does not poſitively aver, that the 
former ſuit is ſtill depending; and no iſſue can be taken upon his 
knowledge to the contrary. But the Maſter of the Rolls allowed the 
plez, becauſe the detendant [ plaintiff] ought not to have {it it down 
to be argued, for by that he admits that the former ſuit is di pending; 
but the plea te have been referred to a maſter, to examine whe- 
ther there was a former ſuit depending for the ſame matter, or not ; 
and ſaid, that there needs no poſitive averment, that the former ſuit 
is ſtil] depending, for that is examinable by the maſter; and the de- 
fendant never ſwears a plea of a former ſuit depending, but it is always 
put in without oath, Vern. 332. Trin. 1685. Urlinv...... 
2. The general rule is, that the party ſhall not be twice vexed for 
the ſame cauſe of action; but then it muſt appear, that the court fir 
_ poſſeſſed of the cauſe had juriſdiction, and nothing ſhall be intended to 
be within the juriſdiction of an inferior court, but what is averred ſo 
to be. per Eyre Ch, J. Trin. 5 Geo. 2, Gibb. 314. in caſe of Dud- 
field v. Warden. f | | 
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. | . | 3 
wt, Fractions. 
ſa. 


(A) 


ce N 0 
ime : 4 "IF 0 . s 
2p. EI H E law will divide tne operations of acts done, and place one 


before another, though done at one, or ſeveral times; as if 


28 ö tenant. for years makes Icaſe tor life, &c. the law ſays, that leſſee was 
| ſeiſed in fee, and demiſed for life, yet before he made the leaſe for 
| life, he was not ſeiſed in fee, but by making it he became ſeiſed in 
| fee, and gained the reverſion to him, for ſo long as the leaſe ſhall 
| continue; ſo if A. conveys a manor by feoftment, now the manor 
200 does not paſs, and yet by attornment of the tenants it paſſes in 
ſome reſpects from the time of the feoffment, and ſo as to paſſing the 
E manor, tne attornment ſhall relate to other time than that in which it 
E was made; ſo that in ſome calc, the law makes a thing done after an- 
EF other act, as if it had been done before, and other acts done at one 
J time, as done at ſeveral, and joint acts as ſeveral, And. 301. in caſe 
of Matthew v. Johnſon and Taylor. 
{0 22. Deviſe was allowed to work by fractions. See Deviſe, () 
Nurſe v. Yarwouth, 
ar (B) As to * Eſtates. [ 500 ] 
4 Z ; ® See 
10 3 I, H E law * lives not fractions of eſtates, nor to divide and inte, 
18 A multiply tenures ; and therefore jointenancies were favoured, 95 _ * 
ne 5 per Holt Ch. J. 1 Salk. 392. Hill. 12 W. 3. B. R. in caſe of Fiſher e 
N A v. Wigg. ; caſe.— 
= A tag As to rin 
f 1 come, Sc. there may be, but not as to land; yet one parcener, by feoffment, may enjoy the land | 
EE ; one part of the year and the other the other part, becauſe, it is only as to poſeſſrongrar taking the 
3 profits, but is not ſeverance of the inheritance ; per Walmiley J. 1 Rep. 37. Paich. 41 Eliz. C. B. | 
it 3 an Corbet's Caſe, e ms's Rep. 21. per Hol, t 
8 # 2. Ac of parliament may make diviſion of eſtates. 1 Rep. 137. 
> Hill. 31 Eliz. in Chudley's cafe. i | 
| 3. Seigniory, or rent, cannot be ſriſpended in remainder, and in eſſe Seer Rep. | 
: for a particular eſtate in poſſeſſion, for then will enſue fraction of eſ= . | 
7 tates, and particular eſtates will be created without donors or leffors oy, | 
9 againſt the rules and maxims of the law. 9 Rep. 134. b. Mich. 9 Jac, cate. | 
F in the court of wards, in Aſcough's calc, 5 
: 4. Nor can they be ſuſpended tor part, and in eſſe for part, in reſpect vent. 275. | 
of the land out of which it is iſſuing. 9 Rep. 134. b. in Aſcough's per Hale, | 
Cale, | | — 


—— — — 


rent; for where the leſſor does not enter wrong fully, there can be no ſuſpenſion or extinguiſhment; 
and there can be no apportionment againſt the agreement of rhe tarts, Mich. 27 Cat. 2. B. R. Huge 
Kits v. Robſon and Thornborough. 2 Lev. 143. % © | | 
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5. Where the copyholder has the nomination of his ſucceſſor, 


Coke Ch. J. conceived, he cannot nominate part to one, and part 

to another, nor divide it into fractions. 2 Brownl. 199. Trin. 10 
1 Jac. C. B. Rowles v. Maſon. i | | 
46 6. Advowfon is an hereditament incorporeal, and may be divided 
Jac. C. B. S. by fraction, ſo as one ſhall have the nomination, and another the 
| Shickey ds. preſentation; and the nomination may be appendant to a manor to 
VUudechill one, and the preſentation in common to the other. per Hutton, J. 
and Bui ſey. Jo. 25. Hill. 20 Jac. C. B. cites Sir George Suirleyg caſe. 
This ought 7. Ejtates ſhall net paſs by fractions. Arg. 2 Mod. r1 3. in Caſe 


1 of Pigot v. the Earl of Saliſbury. 


there be no inconvenience the other way, but frequently e ne, or an incorv nice, the judges 
have interpreted eſtates to paſs by fractions. Arg. 2. Jo. 69. Hill. 28 Car. 2. B. R. S. C. cites 
12 E. 2. 4. Co. Lit. 42. 20 H. 8. 13. Roll. Eitate, 854. Claurickard's caſe.— 1 Rep. 76. Bre- 
donꝰs caſe. | 


(C) As to Time. 
5. A Nad? of record will not admit any diviſion of a day, but is 


| to be ſaid done the tirit inirant of the day, Arg. and judg- 
ment, accordingly. Paſch. 23 Eliz. Mo. 137. in Shelly's caſc. 

Hard. 24. 2. If the king's tenant pays bis rent upon the day, the king's fuc- 
8. C. cited. ceſſor ſhall have it paid over again; though otherwiſe it is in caſe 

| of a common perſon. Mich. 11 Jac. 10 Rep. 127. b. cites 44 E. 

+3. 5. | 

ſ 3. Aſſum/it, to pay 40 l. by 5 5s. per month; where a man brings 

an action for breach, on the firſt day, it is beſt to count of the da- 

mages for the entire debt; for he cannot have a new action; but 

he mutt not declare that the 40 l. is not paid, nor any part of it; 

[ 901 ] for the 40 l. is not yet due. Cro. J. 505. Mich. 16 Jac. B. R. 

Beckwith v. Nott. . 

4. In preſumption of law, when a thing is to be done upon one 
day, all that day is allowed to do it in for the avoiding of fractions 
jn time, which the law admits not of, but in cafe of neceſſity. Per 
Roll. Ch. J. Sti. 119. Trin. 24 Car. B. R. in caſe of CORN 18H 
v. CoxsikE, cites H. 14 Jac. More v. Muſgrave. | 

5. If a biſhip collates the ſame day that he dies, his ſucceſſor ſhall 
preſent. Arg. Hard. 24. | | 

6. Inſurance for H.'s life; H. died on the laſt day. Per Holt, Ch. 
J. The law makes no fraction in @ day; yet, in this caſe, he dying 
after the commencement, and before the end of the laſt day, the in- 
ſurer is liable, becauſe the inſurance is for a year, and the year is not 
compleat till the day be over; yet, if A. be bern on the 3d day of 
September, and on the 2d day of September, 21 years afterwards, he 

| makes his will, this is a good will; for the law will make no trac- 
tion of a day, and by conſequence he was of age. 2 Salk. 625. 
Trin. 11 W. 3. B. R. at Guildhall. per Holt, Ch. J. in Sir 
Robert Howard's caſc. | | 


raight. 
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udges 
cites 


Bre- 


Fraight. 


(A) Fraight. How much. In what Caſes. 


7. HERE a ſhip goes from one port to another, and there 

unloads, and then goes ever to another place, but in her. 
paſſage, before her ſecond unloading, is loft, the owner ſhall not reco- 
ver for freight, but from the time of the loading to the unloaling, 
and nothing for the ſecond loading; for if a ſhip be loſt before her 
unloading, no fraight ſhall be paid, hut every one mult bear his part 
of the lois; and this is the realon that mariners loſe their wages in 
ſuch caſes. Sid. 236. Hill. 16 & 17 Car. 2. B. R. Anon. 

2. If a merchant put in mare goods than were conditicnet, in ſuch 
cafe the maſter may fate what fraight he pledſe. Mal. Lex. 
Merc. 99. 

If a ſhip be fraighted by the great, poſito 200 tons, for the 
ſum of 600 1. 10 be paid at the return; the ſaid ſum or $991. is to be 
paid, although the ſhip were not of that burthen. Mal. Lex, Merc. 
109, 

4. If the like ſhip of 200 tons be fraight, and the ſum 75 not 
(either by the great or ton) expreſſed; then ſuch fraight as is ac- 
cuſtomed to be paid in the like voyage is due, and ought to be paid 
accordingly. Mal. Lex. Merc. 100. | 

5. If the like ſhip of 200 tons be fraighted by the ton, and full la- 
den, according ta their charter-party, then fraight is to be paid for 


_ every ton; otherwiſe but for ſo many ton as the lading in the ſame 


was. Mal. Lex. Merc. 100. | 

6. If the ſhip of 200 tons be Taighted, and named to be of that bur- 
then in their covenant, and, being traighted by the ton, ſhall be found 
72 be leſs in bigneſs, there is no more due to be paid than by the ton, 
for ſo many as the ſame did carry and brought in goods, Mal. Lex. 
Merc. 100. : 

7. If the like ſhip be fraighted for 200 tons, or thereabouts, this 
addition (or thereabouts) is within 5 tons commonly taken and un- 
derſtood, as the moiety of the number 10, whereof the whole number 
is compounded, Mal. Lex. Merc. 100. 

8. If the like ſhip be fraighted by the great, and the burthen of it 
is not expreſſed in the contract, yet the ſum agreed upon is to be paid, 
without any cavillation. Mal. Lex. Merc. 100. 

9. If fraight be agreed upon for the commodities laden, or to be 
laden, for à certain price for every pack, barrel, butt, and pipe, &c. 
without any regard had to the burthen of the ſhip, but to give her the 
full lading: no man maketh doubt, but that the ſame is to be per- 
formed accordingly. Mal. Lex. Merc. 100. 
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10. If fraight be contracted for the lading of certain cattle, or the Bu ue 


like, from Dublin to Weſt-Cheſter, if ſome of them happen to die before — do 
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rated 


502 Fraight. 


Fe the tranſ- the ſhip's arrival at Weſt- Cheſter, the whole fraight is become due, 
e as well for the dead as the living. Molloy, 256. 


death happens, there ariſet!; due no more fraizht than only for ſuch as ore living at the ſhip's ar- 
rival at her port of diſcharge, and not for the dead. Molloy, 256. Bat if the cattle or ſlav 
are ſent aboard, and =: arrcement is made, either for ladin g tran 7 "t; ing 3 but generally, tlici 


fraight hall be paid, as well for the dead as the living. Molloy, 2 256. 


11. If fraight be contracted for the 71 -anſporting of Women, and 
they happen in the voyage to be wel:vired of children en fhip-beard, 
no fraight becomes due tor the infants. Molloy, 256. 

12. If goods are ſent on board generally, the freight muſt be 
according t to freight for the like accuſtomed voyages. Molloy, 257. 

13. It eoods are brought into a ſhip ſecretly againſt the moſter's 

know ledge, the ſame may be ſubjected to what freight the maſter 
thinks fitting. Molloy, 2 258. | 


(B) Fraight. Due. Im what Caſes. * 


1. Ce YVENANT was made by the merchant with a maſter 
of a ſhip, viz. that if he would bring his freight to ſuch a port, 
then he would pay him fach a ſum; raſter brings action, and ſhews 
that part of the goods were taken away by pirates, and that the re- 
ſidue of the goods wrire brought to the place appointed, and there un- 
laded, and that the merchant hath not paid, and fo the covenant 
broken. And the queſtion was, whether the merchant ſhould 
pay the money agreed for, ſince all the merchandizes were not 
brought to the place appointed? and the court was of opinion, that 
he ought not to pay the money, becauſe the agreement was not by 
him performed. Brownl. 21. Trin. 9 Jac. Bright v. Cowper, 
Roll. R. 2. A. contracts with B. and aſſumes to him t9 delider to him 


3 S. CO. TOO quarters of barley on ſhip-baard in ſuch a port, viz. at Barton 
es no 
nice of : g 5 0 
the not carried thither, c. A. [B.] aſſumes to B. [A. ] to carry it, and 
nentionms to be at this port with it, and B. [A.] agrees to pay ſo much for 


any time. je 5 
Neither [the fraight of] the ſaid quarters of barley. A. [B. ] arrives with 


' Cocs 3 Bulf, his boat there. A. is bound to ſeek B. at the {aid haven, and to 
1 deliver to him the ſaid 100 quarters as aforeſaid. A. does not per- 
44 5 form this, although B. has performed his promiſe, and was there ready 
Coke Ch, to receive it. B. brings an action on this aſſumpſit, and it well lies. 
J. cad, that The place in this caſe is certain, the time uncertain z the law gives 
if one a. convenient time. And in this ſcaſe, B. after the ſaid agreement 
ſumes to 

pay -natker came to the port and ſtaid there a convenient time; and A. did 


fy n not come, &c. Jenk, 324. pl. 39. cites Mich, 13 Jac. Atkinſon 
Anm 1. Buckle. 


Year, but no 


certain time limited when this ſhall be, he ought here to give n f the time when it ſhall be, that : 


ſo lle may then attend it. Molloy, 253. S. C. according to Jenks 3 324. pl. 39. 


U 503 3 F * is the mother of 10ages, and wherever fraight is due, 

wages are, If a ſhip is loſt before it comes to 4 delivering port, no 
fraight nor wages is due; if loſt afterwards, it is due at the laſt de- 
livering 


Haven in cam Eler. and does net mention at what time it is to be 
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endanger his maſter's goods divers ways. 


Fraight. 


livering port. If advance money be paid before in part of fraight, 
and named fo in the charter party, though the ſhip be loſt before it 
comes to a delivering port, yet wages are due according to the pro- 
portion of the fraight paid before; for the fraighters cannot have 
their money. Ruled per Saunders Ch. J. at Guildhall. 2 Show. 
283. Hill. 34 and 35 Car. 2. Anon. | | 

4. If the ſhip in her voyage become unable without the maſter's 


fault, or that the maſter or ſhip be arre/ted by authority of the ma- 


giſtrates in her way; the maſter may either mend his ſhip or fraight 
another. * But in caſe the merchant agree not thereunto, then the 
maſter ſhall at leaſt recover his fraight, ſo far as he hath deſerved it. 
For otherwiſe, (except the merchant conſent, or + neceſſity conſtrain 
the maſter, to put the goods into another ſhip worſe than his own) 
the maſter is herein bound to all loſſes and damages, except both 
ſhips periſh in that voyage, and that no fault or fraud be found in 
che maſter. Mal. Lex Merc. 98. | 


he may tranſlate the goods; and if that ſhip fink or periſhes, he is there excuſed : 
muſt be apparent that that ſhip /cemed probuble and fufficiznt, Molloy, 255» 


hb 


5. If a maſter ſet forth his ſhip for to take in a certain charge 
or lading, and then tates in any more, eſpecially of other men, he is 
to loſe all his whole fraight; for by other men's lading, he may 
Mal. Lex Merc. 99. 

4. If a ſhip (being traighted by the great for a ſum certain) hap- 
pen to be caf? away, there is nothing due for fraight : but if the ſhip 
be fraighted by the tun, or pieces of commodities and is ca/? away, 
and ſome goods are ſaved, then it is made queſtionable, whether any 
fraight be due for the goods ſaved pro rata, Mal. Lex Merc. 
100, | 
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the enſured commonly transfer thoſe goods over to the aſſurers, who take them towards ſatisfaction 


of what they pay by virtue of their ſubſcriptions. 


7. If goods are fully laded aboard, and the ſhip hath broke ground, 
the merchant, on conſideration afterwards, reſolves not on the ad- 
venture, but will unlade again; by the law marine, the freight is 
due. Molloy, 254. 

8. If it be agreed, that the maſter Hall ſail from London to Leghorn 
in two months, and fraight accordingly is agreed on, if he begins the 
deyage within the twa months, though he does not arrive at Leg- 
horn within the time, yet the fraight is become due. Molloy, 255. 

9. If fraight be taken for 100 tuns of wine, and 20 of them leak 

out, ſo that there is not above 8 inches from the buge upwards, 


yet the fraight become due: one reaſon is, becauſe from that gage 


the king becomes entitled to cuſtom ; but if they be under 8 inches, 
by ſome, it is conceived to be then in the election of the fraighters 
to fling them up to the maſter for fraight, and the merchant is diſ- 
charged. But moſt conceive otherwiſe ; for if all had leaked out, 


| (if there was no fault in the maſter) there is no reaſon the ſhip 


thould loſe her fraight ; for the fraight ariſes from the tonnage taken, 
and if the leakage was occaſioned through ſtorm, the ſame, perhaps. 
may come into an average. Beſides in Bourdeaux, the maſter 


ol. XIII. R ſtovys 
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ſtows not the goods, but particular officers appointed for that pur. 
poſe, quod nota, Perhaps a ſpecial convention may alter the caſe, 
Molloy, 259. 

10. A ſhip in her voyage happens to be taten by an enemy, and 
afterwards in battle is retaten by another ſhip in amity, and reſli- 
tutiom 15 made, and the proceeds on, in her voyage; the contract is 
not determined, though the taking by the enemy diveſted the pro- 
perty out of the owners, yet by the law of war, that poſſeſſion is de- 
feaſtble, and being recovered in battle afterwards, the owners be— 
come reinveſted : fo the contract, by fiction of law, becomes :s if 
ſhe never had been taken, and ſo the entire fraight becomes due. 


Molloy, 259. 


(B. 2) Fraight. Decreed in Equity. 


C. ! 4 ONIES agreed to be paid for the fraight of a ſhip were 
decreed to be paid, though the ſhip did nt arrive at the de- 


 tivering port, ſhe being unladed at another port, and fraud:-nt!y 


sauſed by one of the fraighters, (and who was likewiſe a part-ownry) 


fo be condemned there; but for the value of the ſhip, the plaintiffs 
could not be relieved in this court but at law. Mich. 26 Car. 2, 
Fin. R. 149. Norton & al. v. Barnard, Serle, & al. 


2. A. was owner, and B. maſter of a ſhip; C. entered into a 
charter-party, by which A. agreed that the ſbip ſhould ſail to Ner- 
England to take in fiſh on the account of C. and thence to Barcelona, 
gnd there to deliver the fh. And C. covenanted with A, to pay the 
fraight en delivery of the fiſh, The ſhip arrived at Barcelona, and 
the fiſh are delivered to D. and B. demanded the fraight of D. and 
D. demanded a deductian out of the fraight /or 170 kintals of f 
wanting, as D. pretended, of what was to be delivered, and for da- 
mage of part of what was delivered. Croſs ſuits were commenced 


between B. and D. in the courts at Barcelona, by which means, 


the fraight being ordered to be br:ught ints ccurt, and conſideration 
to be had for damages for D. and by D.'s appealing after to a ſu- 


perior court there, B. finding his fraight not likely to be git out of 


court in ſome years, came away without any fraight "of want of money. 


Then A. ſues T. on his charter-party here for his fraight. C. brings 
his bill to ſtop the proceedings here, though the ſuit was not for the 
penalty, but only to recover damages. Ld. Chancellor, tak ing no- 
tice that the cauſe was not fully determined at Barcelona, becauſe 
the damages were not fully aſcertained, ordered that A. ſhould 
proceed to trial againſt C. upon his covenants, and therein give in 


evidence the non-payment of his fraight, and what damages he had 


thereby, and that C. might give evidence in mitigation of the da- 
mage. Mich. 33 Car. 2. 2 Chan, Caſes, 74. Newland v. Horſe- 
man, 


3. Though a charter-party is worded ſo that 2 can be re- 
cov. red at law upon it, yet they may be relieved in equity. Hill. 


1693. 2 Vern. 210. Edwin v. E. India Company. / 
| | 4. 45 
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4. 5, A. and B. were part- owners of a ſhip, of which C. was 


maſter, and A. and B. by charter- party, dated 20 Feb. 1652, let 


her to fraight to the E. I. Company, and agreed to fit her up with all 
neceſſaries, ſo as ſhe might be ready to fail by 10th of March then 
following, and ſhe was to go from port to port, and to any port with= 
in the limits of the company's charter, as they ſhould direct, but to be 
diſpatched back for England on or before the 24th of fanuary 1684, 
or ſo feen after as ts ſave her moorſaon for England that year ; or in 
default of her being diſpatched within the time, the owners were to 
tay four months demurrage, at 71. 105. a day for her moorſoon fo loſt, 
and her ſtay in India after the 20th January 1684. And there was 
this further clauſe, that the company might detain the ſhip in their 
imployment in trade or warfare, for any longer time not exceeding 12 
months, after the 20th January 1684, after the rate of 7 l. 10s. 6d. 
a day dewurrage, untill the ſhip be difpatched from the laſt lading 
fort, or expiration of 12 months, which ſhall firſt happen; but after 
the 12. months expired, jhe is to return to England, and the company 
nit to be liable 5 any further demurrage, or any damage that may 
accrue by her detention after. The company covenant to pay frarght 
en the ſhip's arrival into England, for 301 tun, and demurrage from 


20th Fanuary 1684, until ſhe be diſpatched for the ſpace of 12 months 


after the ſaid 20th Fanuary 1684. And it was thereby provided, 


that until fix days after the ſhip's return to the port of London, and 
making a full diſcharge of all her lading the company are not to pay any 
of the ſums of money agreed on for fraight or demurrage or for de- 
taining her in India; it being the intent of the parties, that if the 
ſhip ſhould be laſt either in her outward or homeward bound voyage, 
nothing ſhould be paid by the company for demurrage. The 
{hip ſet fail according to the charter-party, and arrived in India, 
and was employed by the company in trading from port to port for 
one year and upwards, She arrived in India 23 November 1684, 


and was to enter into demurrage in four months after, which was 


the 23 March 1684, and the 12 months after (during which time 
the company by their charter-party might detain her) ended 23 
March 1685. But the ſhip was employed in the company's ſervice, 


fo that jhe did not arrive at Surat till 1686, and thence was ordered 


4% Bombay, where ſhe having been fo long detained in thoſe ſeas, 
was ſurveyed, and found not Refficient for a voyage to England, and on 
Sept. 24, 1686, the ſeamen were diſcharged, and the ſhip left there. 
The company refuſed to pay any thing for the fraight or demurrage, 
becauſe by the expreſs proviſion of the charter-party, they were not 
to pay till ſix days after the ſhip's arrival in England, and diſcharged 
of her lading. And if they were to pay any thing: yet they were 
to be charged with demurrage until March 23, 1685, only, and no 
longer, and ſo that it is provided by the charter-party, and refuſed 
likewiſe to account for the value of the ſhip, or ſhew how they had 
diſpoſed of her. The court held that though the charter party was 


fo penned, that nothing could be recovered at law; yet the plaintiff 


had a juſt demand, and ought to be relieved in equity; and decreed 
the company to account for what they made of the ſhip, that they 


thould pay demurrage according to the rate mentioned in the 
| Rr charter- 
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charter-party, and ſhould alſo be charged in reſpect of the fraight. 
But as to the quantum of the fraight, the court would further con- 
fider of it, in regard, that by the charter-party, there are ſeveral 
rates agreed on to be paid for the homeward bound cargo the ſeveral 
forts of goads, viz. for callicoes, &c. 211. a ton; for ſalt petre 18 J. a 
ton; for iron, copper, &c. 64. a ton; and therefore, before final 
judgment, would be informed what quantities of theſe reſpective 
commodines were hu brought home on ſuch a voyage, and how 


much in proportion to each other. Hill, 1690. 2 Vern. 210. Ed- 


win & al. v. the Eaſt India Company. | | 

5. Fraight was agreed to be paid, not for the goods exported, 
but enly for goods imported. No goods were provided by the factor 
abroad, ſo that the ſhip returned empty, The court decreed the 


payment of fraight, cited per Cur. Hill. 1690, 2 Vern. 212. as th: 
caſe of Weſtland v. Robinſon. 


(o) Who liable for Fraight or Loſſes. 


I. I a merchant in Ireland c:/ig goods to a merchant in Lon- 
| don, and the maſter ſigns a bill of lading, the merchant hc: 


' ſhall be liable for the fraight 5 the cuſtom of merchants, and hel! 


good. 2 Show. 443. Mich. 1 Jac. 2. B. R. Roberts v. Holt. 
Molloy, 2. Three part-owners of a ſhip, one refuſed to fit out the ſhip 
* to ſea, and the others fit out without his conſent, and the ſhip is liſi in 
Fotting- the voyage. Per Ld. North; the loſs of the ſhip ſhall be equally 


_ Tr. born by all three. For he that refuſed would have been intitled 
— ks, to one part of the fraight, and ſhould have had an account here of 


36. Ann. the profits; but if the other part- owners had applied to the court of 
Dirne admralty, as regularly they ſhould have done, that court would 
. have made an order, that on one part-owner refuſing to navigate 
fuſing, ap- the ſhip, the other two ſhould have had liberty to do it alone, and 
plied to the ſhould not have been accountable to the other part-owner, that re- 
Cy fuſed to join, for any of the profits; and there, in caſe the thip had 
to be 1 been loſt, the whole loſs muſt have reſted on thoſe two that ſet out 
by the the ſhip, but in the preſent caſe, the third perſon, that refuſed to 


— join with the other two, would have been intitled to a ſhare of the 


— profits of the voyage, if any had been made by the ſhip, and fo 


ned in ought to bear his proportion of the loſs. Hill. 1684. Vern, R. 


— — 297. Strelly v. Winſon. 


4 Geo. 2. B. R. Dimmock v. Chandler. 


[ 5061 3. Where part of a fraight of a ſhip is flung over board for 
ſaving the reft, the remainder ſhall be contributory to the loſs, But 

—_— where part is carried to land and ſaved, that ſhall not be contribu- 

fioned by tory to the Joſs of the reſt being taken by an enemy for fear of whom 

taking in" the other was carried to land. Parl. Caſes, 18. Sheppard v. 

— Wright — als. Dormer v. Wright. 

of other men than agreed for, it ſhall not be made good by contribution or average, but by the 


maſter's own purſe, For if he bu iben a ſhip above the true mark of lading, he ſhall pay anne 
Mal. Lex Merc. 99. —-Molloy, 258. 


(D) Who 


he 
1Cs 


'Fraight, 


(D) Who liable. How far. 


1. TN charter- party values the ſhip at a certain rate, and you 

ſhall not oblige the ewwney further, and that only with rela- 

tion to the fraight, not to the value of the ſhip. Per Finch. C. 
Mich. 29 Car. 2. 2 Chan. Caſes, 238. Anon. 

2. Where an action is brought for fraight and damages laid to 

deuble the ſum of the penalty of the charter-party; execution ſhall 

not go beyond that penalty, though more ſhould be recovered in da- 


50 


mages. Mich. 31 Car. 2. Fin. R. 435. Betſworth v. Clerk, 


© 


Archer and al. | 


(E) Who liable. At what Time. 


I. BY the courſe of merchants the receiver is to pay fraight on 
the receipt of the goods. Mich. 33 Car. 2. 2 Chan. Caſes, 


75. in caſe of Newland v. Horſeman. 


2. If a ſhip be fraighted out and in, there ariſes due for fraight 
nothing till the zwhole voyage be performed, ſo that if the ſhip die, or 
is calt away coming home, the fraight outwards as well as inwards 
becomes loſt, Molloy, 257. 


(F) Pleadin gs 


7. JNDENTURE of charter party dated 8 Sept. 38 Flix. 


made between A. the plaintiff, and B. A. having Hired of B. 
a ſhip for a voyage ts Dantzic for corn; upon taking the ſhip, it was 
agreed between them, that the ſhip ſhould be laden with corn to 
Dantzick, and to fail to Leghorn. Now by the faid indenture, 
upon conſideration A. had agreed that B. ſhould have the moiety of 
the corn, quod tunc ſuit, or afterwards fhould be laden in the ſhip in 
the ſaid voyage, B. promiſed ts pay the moiety of the money far the ſaid 
corn, quod tunc fuit, or afterwards ſhould be laden, &c. And allegeth 
in facto, that upon the 9th October, 38 Eliz. the ſhip was laden with 
bo laſtes of corn, and for non performance of this covenant brought 
the action. B. pleaded that the deed was ſealed. and delivered the 


28% October, 8 Eliz. et quad ad tunc vel poſtea, there was not any 


corn laden there, and traverſes the delivery thereof g October, or at 
any time afterwards before the 28th October, 38 Eliz, And it was 
ticreupon demurred, (the truth is, the corn was caſt away between 
the gth and 28th of October). Reſolved by all the court, that in 
regard, he declares upon a deed dated the 9th October, 38 Eliz. 
it hall be always intended to be delivered, and have his eſſence at 
that time, and at no other; and if he would afterwards confeſs it to 
be delivered at any other time, it is a departure from his declaration, 

| | Rr 3 a8 


MoyYoy, 
252.1. 


Sor |. Fraight. 


H. 7. as 1 5 H. 27. primo Eliz. D. 167. 1 H. 6. 4. and 5 Rep. fol. 1. 
8 And the words of the deed, that he ſhould pay for the corn then 
ladeih or afterwards to be laden therein: this * Word tu,, is referred 
t the time of the eſſence of the deed by the delivery, and not to the 
date; for if it were delivered 10 months after the date, he ſhould 
not have any benefit of the corn laden, and ſpent or fold before the 
time of the delivery, therefore he ſhall not be charged with it for 
the time before the delivery, wherefore the plea and the traverſe arc 
good. And it was adjudged for the defendant. Cro. J. 263, 264. 
ich. 8 Jac, B. R. Offley v. St. Eaptiſt Hicks. | 
2. A. aſſumed to B. for a valuable conſideration to 7 fuch a )0y- 
age in ſuch a {hip before Auguft fullrwing. B. brings aſſumpfit and 
allegcs a breach in the 52 performance, A. pleaded that before any 


breach, B. on the 4th April, at ſuch a place, exoneravit eum of the 


ſaid promife. And upon demurrer, it was adjudged a good diſcharge ; 
tor as the action was grounded on a parol promiſe, it may be diſ- 
charged by parol. Cro. C. 383. Mich. 10 Car. B. R. Langden v. 
Stokes. | 
Poph. 151. 3. A. the maſter of a ſhip, covenanted with B. a merchant, 70 65 
Palm. 295, Teith his fraight the firſt fair wind, and B. covenanted to pay ſo 


- 


Paich. 21 much for the traight. A. brought action of covenant for his wages, 
rag and alleged that he had performed his voyage, B. traverſed that 
be did not gs with the firſt fair wind. And upon demurrer, it was 
held, that the traverſe was not good; for it is only a circumſtance, 
and nothing is traverſable, but what is material. Sec Lat. 12. 49. 
Conſtable v. Cloberv. | 


At firſt the IV. was to raile £09 (ld: 1 ; ho | 
4. 5 OO iter, and ts bring thom tn ſuch a bort 
court was fe 1 ) 8 5 fe 7 7 


divided, and C. was to find ſhipping, for which he ſued upon the covenant 


(viz.) Roll. though tne other had not raiſed the ſoldiers; for that can be only al- 
0 J. od 1 ledged in mitigation of damages, and is no excuſe for the defendant; 
33 and and 2djudged that this was not a condition precedent, but diſtinct 
Nicholas, and mutual covenants, upon which ſeveral actions might be brought. 


but after- Arg. 2 Mod. 75. cites Sti. 186. Ware v. Chappel. 
wards Ni- YT | 
cholas chwvged lis opinion, and it was adjudged for the plaintiff. Niſi cauſa. Sti. 186. IILII. 1649, 
B. R. S. C. 


5. In covenant, the plaintiff declared that he coveranted to ful 
with a ſhip to D. and there to take 280 men of the defendant, and to 
carry them to J. and defendant covenanted to have the 280 men ready 
there, and to pay for the fraight 5 J. for each man; and that deſcendant 
had not the 280 men ready, but only 180. That the plaintiff took 


and carried them, but that defendant hath not paid him for them. 


Defendant pleads that he had the 280 men ready and tendered 
_ them to the plaintiff, but that he would not reccive them: but the 
defendant faid nothing in his plea as to the carriage of the 180 men, 
nor as to the non payment of the fraight for them. And upon de- 
murrer, the plaintiff had judgment, becauſe it was not a plea to the 
whole declaration, but only as to the carriage. Lev. 16. Hill. 12 

and 13 Car. 2. B. R. Tompſon v. Noel. | | 
5. P. 2. Jo. 6. A maſter of a ſhip covenanted with A. ts ſail ts M. and to have 
216 d. mariners ready to re- lade the ſhip, and then to return with the 4 {t 
M0} ©, ; | 5 | fur 
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fair wind to L. and deliver the goods. A. covenanted to pay fo much 
for the fraight and demurrage. Upon an action brougbt by the 
maſter for the freight, detendunt pleads that the ſhip did nit return 
directly to L. but made ſeveral deviations, by which the gaods were 
ſpoiled, But upon demurrer, the plaintiff had judgment. For the 
covenants are mutual, and reciprocal, and each party may have his 
action againſt the other, but one is not pleadable in bar of the other. 
3 Lev. 41. Trin. 33 Car. 2. C. B. Cole v. Shallet. | 

7. The maſter of a ſhip covenants that the ſhip ſhall be well fur- 
wiſhed with men, and the traightors covenant that the ſhip ſhall re- 
turn in 12 months; it is a good plea that the ſhip was nt ſufficientiy 
provided with men. Show. 334. Mich. 3 W. & M. B. R. Wynne 
v. Fellowes. | | 


— . Dd. on. dit. 8 bc” W__ —_—_— 
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(A) What a Franchiſe, or Liberty is; And how 
it may be. 


I, RANCHISE is royal privilege in the hands of a ſub- 
H ject Fin. 38. 
2. At niſi prius at Exeter, charter was ſhewn for the will, that of 
ue ariſing within their will, the inqueſt ſhall be taken by denizens 
mhabitants cue, and not by foreigners, and prayed allowance, by 
which the foreigners were ouſted, and was taken all of the denizens. 
Br. Franchiles, pl. 17. cites 29 Af. 15. 
3. Franchiſes cannot be divided, if they are entire franchiſes, as 
to have goods of ſclons, cutlaws, &c. or waifs, and ſtrayes, &c. 
and therefore if they deſcend to two coparceners, no partition can 
be made of them. Godb. 17. Paſch. 25 Eliz. C. B. Lord Mount- 
joy v. Earl of Huntington. | 
4. Every franchiſe, liberty, or privilege, either lies in point of 
charter, and cannot be granted by preſcription, as bn & catalia 
felonum, Ec. or lies in preſcription on uſage in pais, without the aid 
of any charter, as wreck, watf, jiraies, &c. 9 Rep. 27. b. in a nota 
of the reporter's in the cate of the abbot of Strata Marcella. 
5. Franchiſes which lie in point of charter, are either before time 
of memory, or within time of memory.z (viz. from the time of R. I.) 
if before time of memory, either it was by fpecral words, which ſel- 
dom or never was done, or by general, ancient, obſcure, amv1gu94s, 
and obſplete wards ; and whether by the one or the other, yet becauſe 
they were made time out of mind, and ſo are not any record plead- 
able of themſelves, they ought to be aided by ſome other matter of 
record within time of memory, as allowance * before juſtices in eyre, * z Ink. 
| Rr 4 | or 281. 
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or of B R. or C. B or barons of the exchequer, or by confirmation 
by the king's charter of record, within time of memory, and ſha}l 
be allowed but for ſuch part only of the grant, as had been fo allowed 
| or confirmed, though all be in one and the ſame patent; and ſuch 
o Inſt. ambiguous, &c. grant, ſhall be + conſtrued as the law was taken, 
* when ſuch charter was made. 9 Rep. 27. b. 28. a. in a nota by the 
reporter, in the caſe of the abbot of Strata Marcella. 
6. Franchiſe tenere placita is power to hold plea of matters 
within ſuch a precinct, but does not exclude any other juriſdiction, 
nor entitle the lord to claim conuſance. per Holt Ch. J. 12 Mod, 
645. Hill. 13 W. 3. B. R. in caſe of Crone v. Smith. 


dant, &c. And claimed How ; And Allowance 
thereof. 


Nor ewio 1. I F the king grants liberties to J. S. he cannot grant them over. 

— "uy I Sr. F 8 pl. 38. cites 2E. 2. ; 

prejcription, as hundred, &c. cannot grant them over. Br. Franchiſes, pl. 38. cites 6 E. 2. 

[ 509 J. 2. In account, the defendant ſhall not plead that the matter ar: 
in a franchiſe, which has conuſance of pleas, but the batiliffs ought 
to demand it; for otherwiſe it ſhall not be granted. Br. Franchiſes, 
pl. 11. cites 39 E. 3. 17. | | 


3. If a patent grants tenere placita before his fteward, and he has 


net any ſteward, it is good; for he may make a ſteward ; but it 
ſeems that he og t to bave court before. Br. Franchiſes, pl. 4. cites 7 
H. 5. | 

4. If a man has uſed by preſcription to hold plea by writ of right- 


el:fe, and has alſo a charter of the king of conuſance of pleas, and ac- 


cepts the franchife in court of record, by the charter, he loſes the ad- 
vantage of the preſcription to hold plea by writ of right; per Gaſ- 
coigne. Br. Franchiſe, pl. 6. cites 8 H. 4. 19.— But 21 H. 7. 5. 
contra by three juſtices. Ibid. 

5. Men have ſeveral liberties in England, which never were al- 
tzwed in eyre; per Thirn. But it ſeems, that they are theſe which ne- 


wer were ſeized in any eyre. Br. Franchiſes, pl. 7. cites 11 H. 


4. 16. 


6. In recordare, it was agreed, that where a man claims com 
ta have a fine for altenation of his tenant, it ſhall not be allowed, 


without ſhewing allowance in eyre or elſewhere; becauſe it is a- 


gainſt common right, Br. Franchiſcs, pl. 8. cites 14 H. 4. 3. 

7. Note, that a corporation, who appoint a general aliorney for 
them in C. B. &c. may, by the ſaid attorney, challenge liberties, Br. 
Corporations, pl. 36. cites 4 H. 6. 6. 


8. Franchiſes, which lie in point of charter, may be preſcribed | 


for, if the party has an allowance in eyre, which is ſuch poſleſſion 
as the ſtatute 18 E. 1. intends, 9 Rep. 29. in caſe of the ABBoT oF 
| | STRATA 


(A. 2) How they may be by Preſcription or Appen- 
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STRATA MARCELLA, in a nota of the reporter there; cites 18 H. 
6. tit. Preſcription, 45. and ſays, it ſtands upon great reaſon; for 
that the charter might be made before the conqueſt, and ſo anciently, 
that the chartcr itſelf, and every inrollment of it, might be utterly 
periſhed and conſumed. | 

9. If conuſance of pleas, or other franchiſes, are allowed, it binds 
the king till it be reverſed. By all the juſtices, Br, Franchiſes, pl. 32. 


| Cites 13 E. 4. 5. 


10. Note, that allowance of franchiſes in quo warrants, or in Contra of al. 
eyre, ſhall conclude the king ; for this is the ſuit of the king to try lowance in 
franchiſes. Br. Franchiſes, pl. 40. cites 10 H. 7. 13 CNW 

* . 7 * » . 1 ot hey court. 
| Br. Franchiſes, pl. 40. Cites 10 H. 3. 13. 

11. A patent of grant of conuſance af pleas, which is before time of And if it 
memory, viz, in the time of king H. 2. ſhall not be allowed at this be g 
memory, Viz, in the time of king H. 2. ſhall not be allowed at this „5 40 
day, if it has not been allowed after in eyre. Br. Franchiſes, pl. 13. and her been 


cites 21 H. 7. 29. per tot. Cur. allrw:dinD. 


and not in C. 


it ſhall not now be allowed in C. though it be one entire patent. Br. Franchiſes, pl. 13. Cites 2 


H. 7. 29. 
FE 1 * See Re- 
(B) Power and Privilege; of * Bailiffs of Fran- eur, (R.2) 
chiſes, and in what Caſes puniſhed. Py 
21; 
I. HERE præcipe quod reddat is brought , land, parcel in 5 where 
a[/t/: 15 


guildable, and parcel in franchiſe, the writ ſhall avate, if — 


the franchiſe has conuſance of pleas ; contra, if the franchiſe has Kc. Br. 
only returna brevium. Per Gaſcoigne & Hulſ. Br. Franchiſes, pl. Brief, pl. 


27. cites 8 H. 4+ 7— | 6 Cites 
| | ; S. P. granted, per Cur. Arg. Ibid. pl. 138. cites 38 E. 3. 15. 


2. If a man has a leet, and may enquire of felony, and has ſuſ- [ 510 ] 


pected perſons, he cannot deliver them; but the jultices of delivery 
ſhall do it. per Cur. Br. Franchiſes, pl. 5. cites 8 H. 4. 18. 

3. In quare impedit, it was granted, that where the Heri does 
execution in franchiſe, it is good; for he is immediate officer to the 


court; contra, where bailiff [of a franchiſe] does execution in the 


guildable; and the Ard of the franchiſe, in the firſt caſe, all have 
his remedy for the breaking of the franchiſe, Br. Executions, pl. 32. 
eiten „ 

4. Note, for law that thoſe who have /iberties of infangthief, can- 
not uſe gaol delivery, nor give judgment of death ; and if they do, it is 
miſpriſion, and they ſhall make a great fine to the king. Br. Fran- 
chiſes, pl. 33. cites 2 R. 3. 9. | | | 
5. By grant of conuſance of pleas, the franchiſe ſhall make the hike 
proceſs and execution as is at common law ; for this belongs to the co- 
nuſance of pleas, Br. Franchiſes, pl. 39. 

6. Per Glynn Ch. J. Mich. 1658; if one be arreſted by the ſhe- 


ri of the county within a liberty, without a n omittas, yet the = 
| r 
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reſt is good; for the ſheriff is ſheriff of the whole county, but the 
bailiff of the liberty may have his am 2gainit the ſheriff, for en- 
tering of his liberty; but upon a quo minus, a ſheriff may enter 
any liberty, and execute it impune. R. S. L. 116. cites Pract, 


Reg. 72. 


7. The ſheriff, upon a non omittas, capias utlagatum, or quo minus, 


ar enter and make an arre/t in any franchiſe. L. P, R. 635. 

. The authority of bailiffs of a liberty, and in what caſes the 
ſheriff may intermeddle, and where he muſt direct his warrant to the 
bailiff of the liberty; and in what manner the proc-ſs out of 
the palace court muſt be executed, and to whom it muſt be di- 
rected. See Skin, 413 to 418. the reporter's argument, Hill. 5 W. 
& M. B. R. in the caſe of WENTWORTH v. BROADWATER, 


for executing the proceſs of the palace court, within the liberty of 


the Savoy. 


(C) Extinguiſhed or loſt. 
5. ＋ HE herif wrete his mandate to the bailiſt, upon a venire ſu- 


cias, and the bail: was the defendant's ſervant, and re- 
turned the lands of the plaintiff and defendant, by which non omittas 
i//ved, and the lord loſt his franchiſe for the time, quod nota; Br. 
Franchiſe, pl. 29. cites 38 E. 3. 25. | 
2, Unity of poſſeſſion in the king of a manzr, which is within 
the cinque ports, which came to the king by eſcheat, as parcel of his 
manor of E. was not an extinguiſhment of the liberty, nor did this 
make it guildable ; and therefore it ſeems, that it is a cu/lom which 
goes with the land, as gavelkind, &c. and not with the ſeigniory. Br, 
Franchiſes, pl. 3. cites 49 E. 3. 24. | 
3. It was agreed, that where three are bailiff5 of a vill, and they 
have liberties 5 grant of the king, and after the Ving alters their cor- 
poration into ſheriffs, yet they ſhall enjoy their firſt libertics. Quod 


' nota. Br. Franchiſes, pl. 12. cites 14 H. 6. 12. 


4 Where the inheritance. of the crown was given to king H. 7. 


and the heirs of his body, with all pre-eminences and prerogatives, 


et it did not extend to the franchiſes and liberties of other men 
* all the juſtices. Br. Franchiſes, pl. 20. cites 1 H. 7. 12. 


5. If a vill be incorporated by the king before time of memory, 


and the franchiſe never was uſed within time of memory, they have 
loſt their franchiſe, Br. Franchiſes, pl. 10. cites 14 H. 7. 1. 
per Vaviſor. 


6. Ancient franchiſes are by forfeiture extin in the crown, but 


new franchiſes are not ſo. The dutchy of Lancaſter being for- 


feited for treaſon, is not extinct, being a new creation. Jenk. 
160. pl. 3. | | 
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(D) Reſtrained. 
I. V HERE the king is party, the verure factas ſhall make 


mention of non enitas; for vinere the king is party, the 
ſheriff ſhall not write to the bailiff of the franchiſe, but ſhall ſerve 
f ok SY : 
the proceſs himſelf. Br. Franchiſes, pl. 18. cites 41 Aff. 17. per 
Knivet, Ch. J. | 


2. No franchiſe ſhall be allowed in any cate, where the franchiſe 
doth fail to adminiſter juſtice within the franchiſe; but if there be 
ſuch a failer, this court by their authority may intermeddle (notwith- 
ſtanding the privileges of the franchiſe) to compel them to do juſtice 


(Mich. 22 Car. B. R.) For privileges are not granted to protect 


men in neglecting to do right, or to do wrong; and this cont is the 
ſuperintendent court of the nation to ſce juſtice equally diſtributed 
to all perſons, L. P. R, 635. | 


(E) Forfeited. 


I. A man has franchiſe, and % more than he ought ; this is a 


1 forfeiture but if he ½s le; this is finable; for the one is 


mi uſer and the other non-uſer. Br. Franchiſes, pl. 37. cites the 


time of E. 1. Itin. Not. 4 

2. If a man has ſeveral franch:/es, and the one does not depend upon 
the other, if he mijuſes any, he thall not forteit all, but only thoſe 
which are miſuſed. Br. Franchiſes, pl. 14. cites 22 All. 34. per 
Thorp. 


LS 


S. P. per 

Grene. Br. 
Franchiſes, 
pl. 37. cites 


38 Aſl. 19. 


Aud that 
the fran- 


But if th- 
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one, all ſhall be ſeiſed and forfeited to the king. Br. Franchiſes, pl. 14. cites 22 Aff. 34. 


8. Po Fin. 38. 


3. And if a man has franchiſe and uſes it well there if he makes 
purpreſture upon the king, he forſeits nothing but that which is taken 
in; per Bank. Br. Ibid. 


on tlie Friday, and he itte Friday and the Monday, in this caſe nothing ſhall he forfeited but that | 
- which he has purpriſed. Br. Franchiſe, hl. 14. cites 22 All. 34. 


to Hh 2 days, aud holds it 3 days, he fortcits the whole fair. Ibid. 
mar let to hold the Saturday, and bs hols it a. 


A; where 
he has mare 
ke tn hold 

c Dery zue 


But he who has fair 
So where a man has 
+ dry, the market ſhall he forfeited, and he ſhall make 


fine for the miſ-uſing, per Bank, quod nota, double punithment, quia non negatur. Br, ibid. 


Fin. 38. 
4. If a man has gas! delivery by liberty, and holds men in priſon, 


becauſe he will not be at the charge to have deliverance, this is a for- 
feiture of his liberty. Br. Forteiture de terres, pl. 93. cites 8, H. 


4+ 18, 


fomers acquitted, who bad paid their fees, the king“ ſhall re- ſeiſe for eyer for the miſ-uſer. 


chiſes, pl. 26. Cite 20 E. 4. 5.— (ON I's (reſceivera.) 


2 | | 5. Error 


Br. Fran- 
chifes, pl. $. 
cites S. C. 
—Itheuho 
as gaol 
keeps - 
Br. Fran- 
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5. Error ſued to the bailiff of Reading, and at the pluriet, the 
bailiffs came and prayed another day, and had one, 8c, by ent of the 
party, and at the day did not return the record, but came and prayed 
another day, and the ether party would not aſſent; and per Vaviſor 
the franchiſe ſhall be re- ſeiſed. Br. Franchiſes, pl. 26. cites 20 
E. | 

| 6. For if the word-n of the Fleet be commanded to bring in his 

prifoner, and does not, the office ſhall be ſeiſed, and this where he i5 

| [ 512 ] commanded by the court ; contra where he is commanded by proceſs, 
per Vaviſor. Br. Franchiſes, pl. 26. cites 20 E. 4. 5. 

r M 7. If a lord refujes to ds a thing according ta his franchiſe, or dot: 

1 contrary to his franchiſe, or  mij=uſes it by himſelf by his bailiff or de- 

pl. 11. puty, or 253-25 the franchiſe, the franchiſe ſball be reſeiſed, per 


cites 20 E. Huſſey. Br. Franchiſes, pl. 26. cites 20 f 4. 5. 
6. per | 
8 Show. 276. Mich. 3 W. & M. in caſe of the King v. the Mayor of London. 


8. P. Br. 8. And all lords who have franchiſe ſhall be attendant upon the 


Forfeiture juſtices of gie in perſon, or by their bailifis, and otherwiſe they for- 


— MY feit their franchiſes for this nonfeaſance, per Pigot. Br. ibid. 
* > hs 
cites 20 E. 4, 6. per Figot. 


But if he 9. If the king grants to one a fair for ane day in the year, and 
ef ri 6 P . . * 
he holds fair two days, and claims this in the Exchequer upon proceſs, he 


ay oy ite N : , 8 ; a 
gat, and forfeits all his franchiſe, Br. Franchiſes, pl. 22. cites 2 H. 7. 11. 
enxber ty per Brian. = 

pcie, 

which is found falſe in the preſcription, yet he ſha!! not forfeit his patent. Br. Franchiſes, pl. 22. 
cites 2 H. 7. 11. per Brian And mar tet (hall not be forfeited by nnuſer, uni f a thing which of 
wereffry cug it bo be acne as of Clerk of the market, c. For there non-uſer is a for feiture. Ibid.— 


Tm. 38. 


10. If the under-gasler often ſuffers priſoners, viz. 2 or 3 times, 


to eſcape, it is a forfeiture of liberties. Savil. 15. pl. 40. Paſch. 
22 Eliz. Sir John Arundell's caſc. 

11. Franchiſe ſhall be ſciſed if it be claimed by any but by him that 
has the freehold. Yelv. 191. Mich. 8 Jac. B. R. in caſe of the 

King v. Stafterton, cites Cro. 5 

12. Quo warranto was brought againſt the mayor and burgeſſes 
of Wiggan in Lancaſhire, for uling of certain liberties, viz. fairs, 
markets, and courts, and at the day of the return of the writ they 
ds not appear; and it was agreed, per totam Cur. that if they do not 
{cw good cauſe in excuſe of their default, then their liberties ſhall 


wb -—- be 5 into the king's hands according, to the book of 15 E. 4. and 


. * BrIiGG's caſe. 2 Roll. R. 92. Trin. 17 Jac. B. R. the caſe of 


= Mayor and Burgeſſes of Wiggan. 

13. In a court leet of a manor in a ſoriſt the tant of an able 
ſteward, is a cauſe of ſeizure, and ſs is the not hy; officers and 
things for the execution of juſtice, as conſlables, aletaſters, &c. and 
Pillory, flicks, and cuckingſioal, &c. fo likewiſe for puniſhing bakers 
more than three times, and not ſetting them an the pillory, all theſe 
are cauſes of ſeizure, till payment of a fine for the abuſe and re- 
plcvin of the franchiſe, by Noy. 8 Car. 1. Jo, 283. Totterſall's 
Cale. | | 


14, One 


I 


ws Af 


Franchiſes, 


= 
„ the 14. One claimed waifs and ſtrays within his manor in a foreſt; 
ef the by Noy, theſe franchiſes may be ſeiſed, till the be replevied, if 
rayed there had been no allowance in the lait eyre. Car. 1. Jo. 285. | 
Viſor Englefield's caſe. ; 
AG 15. A judge gnorantiy condemns a man to death for felon , when 
it is not felony, in a manor court which has the franchiſe of infang- 70 
1 his thief; for this offence the judge ſhall be fined and zmprijoned, and 
3 He his elfice, and the lord ſhall loſe his franchiſe. Theſe points | 
cel were reſolved in the Star Chamber, upon an atlembly of all the {| 
; judges there, by the command of king Ric. 3. Jenk. 162. pl. 7, = 
. 16. The conſtant practiſe of inferior courts to iſue precepts of 9 
"UE capias without ſummons, I think, is ſuch an abuſe of their franchiſe, 
per that perad venture, this ſhall be a forfeiture of it; I know no other 
method to remedy it; per Powell J. 2 Lutw. 1570. Mich, 4 & 5 
W. & M. in caſe of Gwynn v. Poole, 
17. All franchiſes are granted on condition, that they ſhall be du 
the executed according to the grant, and if they neglect to perform the 
. terms, the patents may be repealed by ſcire facias. 12 Mod. 271. 
| | Hill, 1x W. 3. in Caſe of the city of London v. Vanacre. 
E. ; (F) Diſputes between them and the Sheriff. [ 513] 
) : 
11. : 1.4 F 572 of fee, or bailiff of a franchiſe returns a pannel to the | 
: ſheriff, and he returns other pannel of himjelf, this ſhall not be | 
22. q ouſted at the prayer of the bailiff, but they ſhall have their ac- | 
5 . tion againſt the ſheriff. Br. Action tur le caſe, pl. 83. cites 30 | 
; Ail. 5. | 
: 2. If the Serif mates execution in the franchiſe this is good; for 
es, 8 he is officer immediate to the Banks; but if bailrff of the fran- 
ch. . chiſe does ſo in the guildable, this is error, and this by Hill and 
- Norton, quod non contradicitur. Br. Office & Off. pl. 35. cites 
pat I 11 H. 4. 9. | | 
he : 3. Sheriff enters into ſuch liberty, and the grant is ſhewn to him; Arg. Had. 
; 1 if he makes execution it is good, but lord of the franchiſe ſhall have d edge | 
es 4 action on the caſe againſt him. Arg. Roll. R. 119. Hill. 12 Jac. the court | 
8, |: B. R. Derby (vill) v. Foxley. | takes ne | 
N. franchiſes. and the ſheriff is the officer to the court, notwithſtanding the franchiſe and ths ed of | | 
ot A the franchiſe is but a ſuburJinate miniſter to the ſheriff, Mich. 1655. in the Exchequer iu the coals = 
all | of Newman v. Phillips, | | 
1d | 
of | 
1, (G) Pleadings, &c. 
- | W HERE proceſs is re- ſummoned out of the franchiſe to the 
5 bank, there the tenant need not to ſave the default which 
5 was made in the franchiſe, per Cur. For there nothing ſhall be of 


record in the bank but the original ay and not the meine acts 
which were done in the franchiſe, Br. Franchiſes, pl. 28, cites 2 


H. 4. 8. at 
2, Treſpaſs | 
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Br. Erief. 
I. 22. cites 


C. 
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Br. Franchiſes, pl. 30. cites 4 H. 6. 6. 


Franchiſes, 


2. Treſpaſs of taking beaſts in the county of Northumberland, and 
chaſing to N. where N. was in the bijhoprick of Durham, and this 


pleaded, and yet the datendant was compelled to anſwer, and the rea- 
ſon ſeems to be inaſmuch as communis lex &ft magis digna. Br. Ju- 


riſdiction, pl. 22. cites 2 H. 4. 25. | 

3. Upon iſſue joined, one came for the mayor and bailiffs of Ox- 
ford, and ſh-wed a charter that they of Oxford ſhall not be impannelled 
with 1 and prayed allowance; per Cur. the mayor and 
bailiffs cannot plead it, but the men impannelled ſhall ſay it upon 
their appearance; by which the juror who appeared 3 it, but 
the juror may relinquiſh the advantage of it if he will, and fo he did. 


4. Though the charter, or letters patents are laſt, yet the exem- 


plifcation, or conſtat of the roll may be ſhewed forth, by the ſtatutes | 


of 3 E. 6. and 13 Eliz. And when any claimed before the juſtices 
in cure, any franchiſes by an ancient charter, though it had expreſs 
vords for the franchiſes claimed, or if the words were general, and 


a co::t:nual poſjolſion pleaded of the franchiſes claimed, or if the claim 
vs by old and obſcure words, and the party in pleading expounding 


them to the court and averring continual poſſeſſion according to the 
old expoſition, the entry was always inqurratur ſuper peſſeſſiunem & 
ſum, Sc. 2 Inſt. 282. where Ld Coke ſays, he had obſerved as a- 
bove in divers records of eyres according to that old rule. 

5. The difference between an avetery and a qus warrants, is, 


at in an avowry the avowant is not compelled to few his title t. 


his franchiſe, but only to ſay generally, that he hath ſuch a franchiſe ; 
bu: in a quo warranto he muſt ſhew it particularly. q Rep. 29. b. 


in a note of the reporter there, in the cafe of the abbot of Strata 


Marcella.———cites 8 Ed. 3. 10. b. 11. 


6. If the party has continued poſſeſſion tortiouſly, the judgment is 


that he ſhall be c]; but if he had once a title and loſt it, the juds- 
ment ſhall be that the liberty ſhall be /2zzed. Yelv. 192. cites 15 E. 
4. 7. Mich. 8 Jac. B. R. in caſe of the King v. Staverton. 

7. When any thing is ſhewed to be done within a liberty, or a 
franchiſe, it is not neceſſary to ſbetu within what county, that liberty, 


or franchiſe dsth lie; for the franchiſe hath no relation to the coun- 


ty. L. F. R. 035. cites Trin, 28 Car. 1, B. . 

3, Caſe by bailrff of a liberty, that has the execution and return of 
writs, againſt one for entring bis /iberty, and executing a fi. fa. is 
ge without ſhewing by what right he claimed the liberty. Show. 
17. Paſch. 1 W. & M, B. R. Cary v. Bacchus, als. Matthews. 

5. in ſome caſes you cannot ſet up a franchiſe, though you have 
letters patents for it; as it I have a ferry, I will bring an action a- 
galnſt you for ſetting up another; becauſe I muit keep up mine 


for the good of the publick, which would be hard upon me if yo 
gat a the profit. But otherwiſe it is where the prblick is not con- 


arne; per Holt. Ch. J. and judgment acc. Holt's Rep. 20. Hill. 
5 Anz, in Cale of Kceble v. Hickeringil. | 


Frank- 


4 aid 
| this 


rea- 


”= 


Ox. 
1elled 
and 
1pon 
but 
did. 


* Frankalmoigne, 


(A) 


1 RANKALMOIGNE is not any ſervice. Br. Aid del 


Roy, pl. 13. cites 35 H. 6. 56. ; 
2. 12 Car. 2.24. § 7. enacts, that this act ſhall net take away tes 


zures in frankalmoigne, nor ſubjett them to greater ſervicss. 


— 2 — ___ — 
* I — — wy. * hed _ — 


Fraternity. 


(A) 
1, 'E UILD or fraternity cannot be made, unleſs by ſpecial in- 
IF 


$14. 


See Co, 
Litt. tit. 
Frankal- 
moigu. 93. 
b. to 100. Þ 


7 


corporation. Per Littleton, juſtice. Br. Corporations, pl. 


60. cites 20 E. 4. 2. 
2. Fraternity is ſome people of a place united together in reſpect 


of a miſtery and buſineſs inio a company, and their laws and ordi- 
nances cannot bind ſtrangers, for they have not a local power or 
government. 1 Salk. 193. Hill. 2 Annæ, B. R. Cuddon v. 


Faſtwick. 


3. Corporation may make a fraternity. per Cur. 1 Salk. 193. 


Hill. 2 Annæ, B. R. Cuddon v. Eaſtwick. 


„— ́ a — II 


Fraud, 


(A) Fraud. [T: 7 prevent Forfeiture to the Ring, or 
Lord for Crimes. ] 


[ 1. J F a man make feoffnent of his land to the w/e of his fon, being 

| an infant, and not upon communication of marriage, and then 
that is to ſay ten days after commits treaſon, of which he is afterwards 
attainted, this land ſhall be forfeited to the king; for the feoff- 


me nt, 


5151 


See (C) pl. 
1. Marg. 
Pauncefoot. 
v. Blount. 
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ment, ſhall be adjudged fraudulent, and void againſt the king, H, 

8 Jac. in the Exchequer. per Cur. } | 
{2. But if this feoffment was made in performance of an agreement 

made a year before, by which it was agreed, that the feoffor ſhould 


make ſuch conveyance, &c. and the feme of the feoffor being in- 


heritor, ſhould make ſuch conveyance of the land, which was alſo 

done accordingly, in this caſe this feoffment ſhall not be adjudged 

fraudulent againſt the king. H. 8 Jac. in the Exchequer, per 
_ Cur. ] 


D 3. If a man alien land, 15 the intent they it hall not be forfeited, 


and after does felony, this land ſhall be forfeited, P. 48 E. 3. B. R. 
Rot. 1. ] 


(A 2.) Fraud. What is in general. 


I. U O D alias banum & juſtum ęſt, fi per vim vel fraudem pe- 
| tatur, malum & injuſtum efficitur. 3 Rep. 78. Hill. 44 Eliz, 
in chancery in Farmoꝛr's caſe. | 
It is not- 2. Fraud ought to be fraud at the beginning; for ſubſequent fraud, 
conſiſtent will not make a conveyance to be fraudulent. 2 220. Paſch. 


with com- | 
conſe, 12 Jac. Stone v. Grabham. | 


that a preſent agreement, not then fraudulent, ſhould be varied, and became frauds! by future acci- 
dents ; per Raymond and Gilbert commiſſioners, and they ſaid, it muſt be conſidered as it is in it- 
ſelf, without regard to any thing extrinſick. Sel, Ch. Caſes in Ld. King's time. 6. Paſch. 11 Geo. 
x, in caſe of Dews v. Brand——See (A. 3) pL 4. ; 


3. Where recovery is upon legal cauſe, it cannot be faid covinous, 
though it was on coanſent, and to the intent to prevent another of his 


debt. Jo. 92. Hill. 1 Car. B. R. in cafe of Veale v. Gateſdon. 


4. A merchant imports 9 tons and a half of wine, he ſhall pay priſ- 


age notwithſtanding ; for it is fraud apparent. Hard. 56. Paſch, 
1656. in the Exchequer Att. Gen. v. Shirt. 
5. A. on his marriage with B. a Dutchwoman in Holland, agrees 


to leave a compleat maintenance for her and her children, but not en- 


preſſing what.—A. afterwards aſſigns bonds to truſtees, and gives a 
letter of attorney, to receive the money. By the cuſtom in Helland, 
ſuch agreement between baron and feme, and ſuch aſſignment of 
bonds are good, and therefore are to be allowed here. Per Ld. K. 
Finch. Trin. 26 Car. 3. 1 Chan, Caſes, 232. Aſhcomb's caſe. 


6. A. indebted to B. afſigns lands by way of truſt, to pay B. 7501. 


A. confeſles judgment to C. B. receives, and pays to A. the pro- 

fits, to the amount of 800 J. — B. had no notice of the judg- 

ment, nor was there any extent on the judgment. Ld K. decreed 

[ 5 16 ] an account, and the 800 J. not to be allowed otherwiſe than as to 

| o in ſatisfaction of B.'s debt. Mich. 27 Car. 2. 2 Chan. Caſes, 207. 
Miller v. Stephens. 


7. A. and B. make cr:5-ſettlements 4 their eflates; A.'s eſtate was 


of moſt value, and he conveyed it by bargain and ſale inrolled.—B. 
ſettled his by covenant to ſtand ſeiſed. Afterwards A, propoled to 
ell part of his eſtate, and B. negotiated to the ſale. A. by will, de- 


viſed 


J. H. 


ent 


10uld 


g in- 


5 alſo 
1dped 
Per 


cited, 


3. R. 


Fraud. 


viſed his eſtate to a relation, and died. The court held the ineguali- 


ties of value, and alſo of aſſurance, and B. 's negotiating the ſale as 
zadges of fraud, and decreed A.'s eſtate to the deviſe. 33 Car. 2. 


2 Ch. R. 221. King v. Hele. 


(A. 3) Fraudulent Conveyance, 


1. N abfolute conveyance, and a cantinuance in poſſeſſion after- 

wards ſhall be adjudged in law fraudulent. per Coke, Ch. ]. 
2 Bulſ. 226. Paſch. 12 Jac. Stone v. Grubham. 2. Vern. R. 262. S. 
P. P. 1692. in caſe of Hungertord v. Earle. —5 Rep. 60. b. Mich. 


32 & 33 Eliz. B. R. Gooch's cafe. — Mo. 638. Paſch. 44 Eliz. 


in the Star Chamber. Chamberlain v. Twyne. 

that if a man , and continues in poſſeſſion as viſible owner, it is fraudulent, at 
te creditors, and that it has always been ſo held. Hill. 1709. Ch. Prec. 287. in caſe g 
Mich. 28 Car. 2. Fin. R. 271. Oakover v. Fettus. 


; 15 
IN LY 1 LON. 


2. If A. aſſigns a leaſe to B. and the leaſe continues in the cuſtody 
of A. it is fraudulent; otherwiſe not. 2 Bull. 226. Paſch. 12 Jac. 
Stone v. Grubham. 

3. A conveyance cannot be fraudulent againf? articles, unleſs ano- 
ther conveyance be executed in a legal courſe. Arg. Hill. 23 & 24 
Car. Chan. Caſes, 217. Holford v. Holford, 

4. A deed not at firſt fraudulent, may afterwards become fo, by be- 
ing concealed, or not purſued; by which means creditors are drawn 
in to lend the money. Per Hutchins commiſſioner. Paſch. 1692. 2 
Vern. R. 262. in caſe of Hungertord v. Earle, 


(B) Fraudulent Conveyances * Lands ſet aſide. 


I, ] N formedon, tenant pleads non tenure, and it was found b 
verdict, that before the writ, the tenant enferffed ſeveral perſons, 
with intent to defraud ſuch as had caute of action for the fame lands; 
and yet he toad the profits, This verdict was adjudged for the demand- 
ant; for the feoffment was void againſt him by the 13.Eliz. 5. Cro. E. 


233. Paſch. 33 Eliz. C. B. Leonard v. Bacon. 


2. Feoffment on condition to be void on payment of 100 J. in a 
year to the heirs, executors, &c. of B. within a year after the death 
of B.—B. dies inteitate.—C. takes adminiſtration, and grants /-tter 
of attorney irrevocable to D. (to whom B. had aftigned the eſtate) to 
receive the 100 l. to his own uſe if it ſhall be paid. (Note, C. was 
heir as well as adminiſtrator. )—Atfterwards by agreement between 
the feoffor and C. feoffor was to pay the whole money in ſew, but to be 
repaid a third part in/lanter. This was not a ſufficient performance 
of the condition, becauſe of the covin. Mo. 708. Hill. 37 Eliz. B. R. 
Goodall v. Wiatt. | | : | | 

3. Fine by covin ſhall not bind. Hill. 44 Eliz. in Chancery. 3 

Rep. 77. b. Farmer's caſe, al. Fermor's calc, 

Vo ANE © 34 4. Ihe 


Sir Ed; 
Northey 
ſaid, it had. 
been ruled 
forty times 
in his expe- 
rience, at 
Guildhall, 
1d void as to 
f Bucknal vs 


See(A. 2. 
pl. 2. 


Voucher 
(N. b) pl. 
I, 2. 
Savil126. 8. 
C. by name 
of White v. 
Bacon. 


Jen. 251 


517 1b Fran). 


Lane 33. 4. The carle of L. prrchaſed a manor in Lis daughter's name, 
13 afterwards kept the courts, and made leaſes in his own name, and al- 
Raleigh's ways took the profits, and then fold it to Sir 8. Mountague; though 
* the daughter never queſtioned it in the life of her father, yet it was 
held in B. R. that unleſs there be ſome fraud diſcovered, it is not 
within the 27 Eliz. though there be many badges ot fraud, cited Cro, 
Car. 550. 10 Car. Lady Gorge's caſe. | 
5. Fine paſſed by circumvention, was decreed not to extinguiſh a 
rent charge, but relief againſt the circumventer. Hill. 27 & 28 Car. 

2. 1 Chan. Cates 273... . v. Hawkes. | 
6. If a contingent remainder be deſtroyed by a legal conveyance, 
and that conveyance is obtained by fraud, equity will relieve againſt it, 


Hill. 1680. Vern. 443. Engleheid v. Engleticld. 


(C) Fraudulent Conveyances of Goods ſet aſide. 


P. was in- I. 3 H. 7. cop. 4. enacts that, all deeds of gift, of goods and chat- 
dicicd of e- tels, made in truft tz the uſe of the grantor, ta defraud creditors, [lat. 
G tor be Told. : 
not comms 19 | 
divixe ſervice, Upon this be makes a gif? of all bis {eaſes and goods, coloured under frigned conſidera - 
tian, and flies beyond ſea, in order 1 defraud the guzer: thereby, of what might accrue to her by his 
recuſancy, or bit Higtt. Afterwards he was outlawed on the ſame indictment. This caſe ſeemed 
to ſome within this ſtatute, becauſe though the prezmb/e ſpeaks only of creditors, yet the body of the 
act is general, that all gifts of goods and chattels, made in truſt to the ufe of grantor, are void. 
This is only with regard to franger: who would br prefudiced by ſuch gift: but is ſtill good to bind 
the parties themſelves, But adjudged, that 13 ELS. 5. extends to this caſe. 3 Rep. $2. cited 
in Twine's caſe, as Mich. 35 and 36 Eliz. in the Exchequer Chamber, the cauſe of Paunce- 
foot v. Blunt, | | | 

A feme has a term, as adminiftratrix to A. her firſt baron, and marries B. who, being indehted by 
contract to C. grarted the term : C. t: the wet B. and bi wife for their lives, and ufier to the uſe of Cl 
C ſues and gets judgment. Per Cur” this grant is not to avoid creditors ; for the term being in right 
of the feme, as adminiſtratrix, if it had fo continued in the hands of B and had never been granted, 
it was not extendible for the debt of B. and fraud ſhajl not be intended, unlef+ it be ext oj ily [critg 
and this grant is out of this ſtatute, and tlie ftarutes of frauds. Cro. E. 291. Riller v. Punter, 

Leſſ=e for years, after judgment againſt lum, aliens his u. After the yar. the plaintiſf fn2s 
out a ſc:re faciut, and bat execution. Ihe term is not liable, if the 2 was made torr frde, Gull 
161. Paſch. 5 j<c. C. B. Wilſon y. Wormal. | 


Rep. Er. 2. A general deed of gift of all lis goods is ſuſpicious to be done 
*-> xx, Upon fraud to deceive creditors. Bacon's Uſe of the Law, 62. 


Cale, No. 

635. Faſch. 44 Eliz. Chamberlain v. Tune. 

Cr EK. 3, If a man that is lter make a deed of gift of a!l his goods to 
$45 protract the taking of them in execution for his debts ; this deed of 


gift is void againit thuſe to whom he was indebted ; but againſt 
himſelf, his own executors, or adminiſtrators, or any man to whom 
he ſhall after ſell or convey them it is good. Bacon's Uſe of the 
Law, 62. 8 

tat. 29 4. By ſale, any man may convey his goods to another, and though 
Ear. 2,3, he fear exccution for debts, yet he may ſell them out-right for mo- 
| ney at any time before the execution ſerved, ſo that there be 1 e- 
vation of truft between them, [as that] paying the money, he mal! 
have the goods again; for that truſt proves a fraud to prevent the 

exccution. Bacon's Uſe of the Law, 62. A 
| 6A. 


A 

5 17 - 
_ . 

Da. b 


{ira 
y his 
mer 
the 
701d; 
bind 
ited 


ne 


Fraud. | r 


As 2 a decd of gift of all his valuable goods to B. (who The gift is 


the Hr then living ) and makes B. executrix, and void by the 
was his ſecond wife, the fir/ g ) : 2 


dies. — B. refuſes the probat, by which the ordinary granted admini- |... - 266d 
ſtration to C.—C. has no alſets, and if action be brought againſt B. win by 13 


ſhe will plead, that there is an adminiſtrator.— Per 3 J. B. is 70 2. 8. _ 
) 1 1C 744 

chargeable as exccutrix de ſon tort. Dal. 94. pl. 16. 15 Eliz. js 83 

is void by the common law. Per 

S8. P.— Browenl. 112. * Hawes v. 


bring debt again't B. as executor, de ſon tort, ad that ſuch gift 1 


Dyer, Ch. J. 2 Le. 223. Stamford's caſe. S. C.——-; Le. 57. 
Leader, S. P. So if C. grants the gvods to B. 3 Le. 57. Mich. 15 Eliz. C. B. Anon. 
v V. d 1) h 


6. Sale of inteſtates goods & /t acnun!/Irator, » hoſe adminiſtra- [5 18 ] 
tion is repealed upon citation, aud granted to next of kin by averment - 1 
of covin, may be avoided. Mo. 396. Hill. 27 Eliz. W ion v. Pate plall void 


Dan. by 13 Eliz. 
y ; Py 1510 CVE 


dition but not againſs / cond admiuiſiratar. 6 Rep. 18. b. Packman's caſes 
. Wiſe was made e. VOcutr 12, and made giſt of the goods before Cro. E. 
m arriage, and yet retains them in her poſſeſſion, and takes to baron W _ 
the d fendant ; the wife dies; baron has in his hands ſo much goods fon, 8 C. 
now, as will ſuffice 5 pay the cr editors their debts. Judg nent pro 
quer. For the defendant has cont: llc: J himſeif executor „by the plea 
of fully adminiſtred, and d ſo is chargeable; becauſe the property of the 


gods does not pals out of the wife by the gr 2 t, being made by fraud, 


as atoreſaid, by the ſtatute 13.0 Z. 5. Mo, 200. Hill. 37 Eliz. 


Wation's cate. 
8. Goods made over by A. ts his daughter, alter judgment had 5 —5 132. L. 
8 ro. 


againſt him, revacalle on tender of five ſhiliings; A. died; the daugh- Eg 


42943 * 


ter bel ing 10 cars Gig, by deed authorizes B. to take the goods to ker C. reports, 
ute, and dis oſe of thein accordingly; ; and after willeth one C. to be that EB. in- 
aſſiſtant to the ſaid B. in diſpotal of che goods to her vit. C. afterwards be ag 6 led 
by appoint jent of the daughter and p. ict the goods for 250 J. father's 
B. takes letters of adminiſtration.—A greed, death, with 


Vi Ch 15 PA! id t to 1 : 
tlie ganas 
that B. had at fete: and that the grant of the ſald goods Was ee ee 


void, by the ſtatute of 13 2 And. 174. rin. 43 Eliz. Bithel args the 
v. Stanhop. dauzhter by 
this gift, 

te the poods, and then admin ration was granted to B. Adudged, that this gift is in itſelf fraudulent, 
ot? appe: 115 by the 940/14 "rin 5 the couin expreſily few ud t oy the FL Vs and the nit 15 ute ly De id ag ainſs 
bc cre 45 2r3, by 13 Lx. and the ite Late at ed poiſe ed of them; and when the donee afterwards took 
them,! it was a 74 þ 48 U the ade rater, for Which he has his remedy; and they are always 
efſe(; in lis hat 1ds, a: and he 1s charge: ible for them as executor de ton tort, by his intermedd! ing be- 


lore admimiſtration granted; and by law t remained a/ways in bis pofſe(ſione 


9. A. indebted to three perſons, has goods to ſatisfy but one of 3 = _ 
) Go 7 


them, and after ſuit commenced by one, or after notice of ſuit to be tn of 


£ommenced, or arreſt made, makes gift of all his goods to anether cre- Twyne's 


ater, in atis 0m of his debt. I his is fraudulent againſt him who caſe 
ſo has commenced his ſuit, or made the arreſt for his gebt; per Pop- 
aam, Ch. J. and And. Ch. J. Mo. 639. Paſch. 44 Eliz. in the Star 
Chamber, Chamberlaine v. I'wy ay 

10. It A. gives goods to B. with intent to defraud C. though B. 


knows not of the fraud, yet che g bit, as to him, is void; per Altham, J. 
81 


2 Lane 


rr * 


on | Fraud, 


Lane 102. cites 34 E. I.. .. tit. Warranty acc.—And 6 Rep. 72. 


{ Paich. 5 Jac. C. B.] Burrel's caſe. 
11. A. is indebted to B. and makes C. his executor, and dies. —C, 
promiſes B. upon good conſideration, that if he can diſcover an 
oods, parcel of the eſtate of the teſtator at the time of his death, then 
. ſhall have the goods in fatisfaction : the queſtion was, whether a 
leaſe for years, conveyed to a ſtranger by the teſtator in his life, to the 
intent to defraud bis creditors, ſhould be in law ſaid to be parcel of his 
ettate at the time of his death? and the whole court reſolved that it 
was; for though the tale bound himſelf, yet it was void againſt the 
creditors. 'I rin. 18 Jac. B. R. 2 Roll. R. 173. Anon. 
Mill. 8 Jac. 12. An executer or adminiſtrator ſhall not avoid a fraudulent 
1 bill of ſale as executor or adminiſtrator, but when he is a prin- 
lawes v. Cipal creditor. Cumb. 348. per Holt. Mich. 7 W. 3. B. R. Or- 
Leader, 5. P. labar v. Harwarr. ' 


[519] OD) Where Conveyances ſhall be“ Good in Part 


© Se: (5) : and fraudulent in Part. 


Jaſ on v. 
Gervois. 


1. A In conſideration that his ſon ſhall marry the daughter of B. 
* covenants to ſtand ſeiſed to the uſe of his fon for life, and 
after to the uſe cf other his ſons in reverſion or remainder ; theſe utes, 


thus limited in remainder, are fraudulent againſt a purchaſor, though 


the firſt be upon good conſideration, viz. upon marriage. Lane, 22, 
| Anon, | | 
$ti. 428. 2. A deed may be fraudulent as fe A and good as te B. Chan, Cairs 


Ano. a 5 5 : . 
lars. 23. £44: Mich. 26 & 27 Car. 2. Bellingham v. Lowther. 


per Rainsford, I. 


(E) Fraud at Common Law. 


1. W HERE no former inter: ſi of the party is wronged, there 
no fraudulent conveyance was void at common law, 

Arg. Lane, 105. | 5 
2. Holt, Ch. J. ſaid, that there was a fraud at common law, as in 
caſe where a perſon in priſon, and afterwards executed for robbery, 
made a bill of ſale ſeveral goods, with intent to make proviſion for Hs 


fon ; and that no countenance ought to be given to ſuch a contrivance 


as this, where a man has gained a conſiderable eſtate by robbery, and 
when he is detected, that he ſhould give it to his ſon ; and the plain- 
tiff was nonſuited accordingly. Skin. 357. Tiin. 5 W. & M. at 
Guildhall. Jones v. Aſhurlt oe | 


(F) Frauds 


«ds 


Fraud. $19 


(F) Frauds as 10 Creditors. Caſes in Law and 


\ 4 g 
Equity upon the ſcveral Statutes. 


ceive ereditors, ſhall be void, and the creditors ſhall have extends 


ns Py ”_ ; A only in re- 
execution thereaf, as if no ſuch gift had been made. — 


50 Ed. 7 * UDULENT aſſurance of lands or goods, to de- This act 
3. 6. 


creditors and to ſuch debtors only, as nale to ſantuarirs, or other privileged places. cited 3 


Rep, 82. in Twyne's caſc, as Mich. 35 & 36 Eliz. in the Exchequer Chamber, Pauncefoot 
v. Blunt. | 


2. A man made a g/ if his gods with intent to defraud his cre- Br. Conſci- 
ditors, and yet continued the poſſeſſion of them, and tos ſanttuary, and 3 _ 
died there; now his executors, having the goods, were charged to- e 
wards the creditors. Cary's Rep. 25. cites 16 E. 4. 9. 

3. 13 Eliz. cap. 5. ſ. 2. enacts, that all fraudulent conveyances of 
lands, tenements, hereditaments, goods or chattels, and all ſuch bonds, 


ſuits, judgment, and executions, made to avoid the debt or duty of others, 


ſhall (as againſt the party only whoſe debt or duty is fo endeavoured to be 
avoided, their heirs, ſucceſſors, executors, or aſſigns ) be utterly void, any 
pretence, feigned confideration, or, Qc. notwithſtanding. 

By S. 4. common recoveries had againſt tenants of the freehold ſhall 
be good, notwithſtanding this act; and ſo ſpall ail eftates made for the 
procuring of a voucher in formedon ; neither ſhall this att extend to 
grants made bona fide, and upon good conſideration to perſons not privy 
10 ſuch collufion. | | 

4. A ſeiſed of land, as Heir to his father, covenants for natural a- 
ſection to ſtaud ſciſed to the uje of himſelf for life, remainder to his 
firſt ſon in tail, &c. remainder to himſelf in fee, with a power to make 
leaſes, and to revoke the uſes, he having notice at the fame time, of a [ 520 ] 
bond entered into by his father to B. Afterwards B. brings debt upon 
this bond againſt A. as heir; it was held that this conveyance by the 
her thall be fraudulent againſt B. as a conveyance by the father who 
is the principal debtor. Cro. E. 350. Mich. 36 & 37 Eliz, C. B. 

Apharry v. Bodingham. | | 

5. It a debtor will col/ude with ſome of his friends in fraud of Big 


_ creditors, and tae friend break trug with him, this court will not puniſh 


the breach; yet GREEN and CoTTEREL's cafe to the contrary. 
(Fraus non eſt fallere fallentem) but two doctors and I took order 
in ſuch a cafe, between WOOHDTORD and MULToON., Mich. 42 & 43 
Eliz. by our report that the goods, ſo conveyed in fraud, ſhould be 
transferred to the benefit of the creditors. Cary's Rep. 18. 

6. Good conſideration is not ſufficient, unleſs it be made bona fide 
too; and no deed ſhall be deemed to be made bona hde within the pro- 
viſo of 13 Eliz. 5. which is accompanied with any truſt; as if A. be 
indebted to B. C. D. E. and F. in 20 l. each, and has goods worth 
20 |. and makes a gift f his goods to one of his creditors, in ſatisfac- 
tion of his debt, but in truſt, that the donee ſhall favour him, or per- 
mit him, or any other to potieis them, and to pay the debt when he is 


able; this is not bona fide, 3 Rep. 81. Paſch. 44 Eliz. in the Star 


Chamber, in Twync's caſe. 
| 813 + I 
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* Arg. Le. 
308. in caſe 
of Carter v. 


Clay pole. 
1 - 


| 4 Noll. . 
493 Hill. 
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ad where 
ſuch goods 
are omitted 
in the in- 


ventory ex- 


h:ibited by 
thc exccile 
tor, 4 It. 
paitce may 
Tal, ify the ine 
Venitr 11 
the ſhriu- 


Ff raud , | 


7. It is the advice of Lord Coke, that when any giſt ſhall be made 


in ſutisſactien of a debt, by one who is indebted to others allo; I. That 
it be done publicly, and before the neighbours, and not privately; for 
ſecrecy is a badge of fraud. 2. That the goods and chattels be ap- 


fraiſed by honeit people, to the true value, and take a gift in particu- 


lar in ſatisfaction of the debt. 2. Immediately after the gift, to rake 


the palſſeſſion of them; for continuance in poſſeſſion of the donor, is a 
mars of truſt. 3 Rep. 81. Paſch. 44 Eliz. in the Star Chamber, in 
Twyne's caſe. LD | 

8. A. in wnſ ration of 20 l. makes a bi ſale to B. of all his goods 
mentioned * {cnedule, and gives poſieſiion by a platter, and A. cov-- 
nants that the 7594s ſpall remain in his houſe as before, but to be tak'n 
away by B. on demand, and that A. and his executors, &c. thall keep 
them ſafely, and quietly deliver them, &c. A. 4 years after dies in- 
teſtate, and his adminiitrator refuſes to deliver the goods. It was ad- 
Judged, that if this decd was fraudulent, yet it was void only againſt 
creditors, and gt void againſt the * party, his executors or admini- 
ſtrators; and where the executor pretended, that it would be a de- 
vaſtavit in him to deliver the goods to A. this is not fo; for if tae 
decd was fraudulent, they are liable in B.'s hands, as executor de fon 
tort; but if any of the creditors had recoveret, aud had taken the gecdt 
in ex cutien for the value, and the adminiitrator had pleaded this, 


it might be a good plea by him. Velv. 196. Hill. 8 Jac. B. R. Hawes 
v. Loader, | | | 


9. If A. make a deed of gift, and the conſideration be future, the do- 


nor's continuance in f5//c//ion is not fraudulent, unleſs it be expreſsly 


rovea, that it was made upon fraud, to deceive the creditors z and ſo 


Coke, Ch. J. directed the jury. Roll. R. 3. Paſch. 12 Jac. B. R. 
Stone v. Grubham, 

10. Leaſe fer years, conveyed to a ſtranger by teſtator in his lite 
fraudulently, viz. to the intent to defraud his crediters, is parcel of 


teſtator's eſtate at the time of his death, ſo as to be anſwerable to 


creditors, 2 Roll. R. 173. Trin. 18 Jac. B. R. Anon. 

11. In treſpaſs for goods taken againſt a bailiſf; cefendant juſtifies 
as officer of a court baron, &c. and pleads, that the plaintiff claimed 
under colour of a fraudulent gift; and held a good plea, by two J. though 
he is not a creditor ; for if a bailiff ſhall not be aided by 13 Eliz. 5. 
becauſe he is not a creditor, no mcſne proceſs could be exccutcd and 
when a ſtatute gives the principal, it gives all the accidents. Lat. 222. 
Sir Ambroſc Turvill v. Tipper. 


12. A. and B. were joint obligors; A. as principal, and B. 28 


ſarety. A. (to ſave B. harmleſs) upon his death- he made B. a died 


of giſt of all his goods, but they were nat removed but remained in 
A. 's poſieſſion, fo long as A. lived, which was but a very little time; 
and though it was good conſcience to free his ſurety, and A. 's con- 
tinuance in poſſeſſion after the death was very ſhort, yet it was rulcd 
a fraudulent deed and gift; for debts upon ſpecialty arc to be pre- 
ferred to this equity, and it was his folly not to take counter- ſecuritj. 


Clayt. 38 Auguſt, 11 Car. Per Berkley J. Legard v. Linley. 


al court, hut a creditor cannot, 8 Mod. 169, Hinton v. Tarker. lt ſeems a creditor may fals 
Ap io, by he civil lay, Dom, C22, med in marg. 


13. Fraudulent 
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articu— 
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med 
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13. Fraudulent deed to deceive creditors was ſet aſide. 15 Car. 1. Jenk. 49. 
Chan, Rep. 132. Naylor v. Baldwin. | | pl 94 cites 
. 29 a 
— ds worth 30 l. and owes 20 l. to B. and 101. to C. and aſſigns hi: poeds 70 C. to the 
intent, that for the rzſidue above the debt of 10 l. he ſhall be favourable to lim. Per Coke, Ch. J. it 
is altogether void, becauſe it is fraudulent in part; but per Fofter, * it is void only for the 
jurplutage. Godb, 101. aich. 3 Jace C. E. in cate of Wilſon v. Wormal. — cited. 3 Rep. 81. 


Twine's caſe. 


14. Tenant for life, being in delt, to defraud his creditors com- 


mits a forjeiiure, to the end that he in revertion may enter, who is 


made privy to the contrivance : per Hale, the creditors ſhall avoid 
this, as well as any fraudulent conveyance, Vent. 257. Paſch. 26 
Car. 2. B. R. Anon. 
15. A voluntary fettiement dπνies a deviſe of the fame, though it Such con- 
be for payment of his debts ; for, per Jefferies C. it is not revocable, veyanze 


7 | & | . 4 v9 3.1 5 133 having heen 
Vern. 464. Tin. 1687. Bale v. Newton. Ai as 


- . * 7 % * 2 5 > *?\ » 5 4 3 — * * * oy 55 4 1 
by unde meant, a few months befor: his death, he devited a!! his land for paynent of his d:vt5, On a bill 
by cted'tors to fubje®. theie ines, it was objected, that at beſt this was but in nature of 2 choſe en 


action, and not attignable ; but Lord Wright, and Maiter ot the Rolls held, it was in nature of an 
equity of reiemption, and aſſignable, and us he might have been relie ved, ſo may his devitees, Che 
Prec. 142 Hill. 1700. Blike v. Johnſon. 

16. 3&4 IV. & 71. cap. 14. f. 2. enacts, that all wills concerning A man 
* » # * : > — . D. ER . NG DIS Derr 
deviſors hall be feijed in fee ſimple in polſegſien, reverſion or remainder, , Pony ; 
ſhall be deemed to be fraudulent and void againſt creditors upon bonds, of leaving a 
other ſpecialties, their executars, adiuiniſtrators, &c. e 

S. 3. Andevery ſuch creditor may maintain an action of debt upon the his tele” 
ſaid bond and fpectaities again/t the heir at law, and ſuch deviſee joint ſabjes tu a 
ly, and ſuch deviſee ſhall be liable, aud chargeavle for a falſe plea, as an 8% 
heir at law fhauld have been for any falſe plea pleaded, or for not confeſ= b, 1... 
ing the lands and tenements to him deſcended. 
| wo tate before 
a bill brought, and if the oblige: was relicvable here, againſt the heir and purchaſor, on the ſtatute 
for preventing fraudulent Cveviſcs, or if he was to be ſent to law to get judgment firſt, was the quet= 
tion? The Lord Keeper thouglit, that ſtatute being z ci of a new (iy, the relief on it muſt 
be at law ; and held likewiſe, that a bond creditor cou d not receem a mortgage for years, without 
firſt having judgment at law avainſt the heir, though it might have been otherwiſe in caſe of a 
mortgage in fee. Tr. 1702. Ch. Prec. 198. Bateman v. Bateman. Note, Chancery at this day 
gives relief upon the ſaid ſtatute in ſuck caſe. Ch. Prec. 198. in a nota there. 

A. byund binfelf and bis leis in a bond, ard deviſed all 6:5 A, to Fe S. a bill was brought upon this 
ſtat ate, to affect the real affe: in the hands of the deviſce; but the heir not being made à party, it 
was objected to; but it was anftered, that nothing being defcended to lum, it would be in yam to 
make him a paty ; for it would only oblige the plaintiff to pay coſts. And though in an action at 
law it was neceiiary to make him defenuainty it wa becauie the debt was in the debet & Jetinet, and 
the heir at law privy to the anceſtor, aud the devitee not; and fo for conformity the Nature in 
action at law directed the heir to be a co-defendant ; yet that it was otherwite in a court of equity; 
but Lord C. Cowper ſaid, that it is the act of parliament makes tlus atiets in the deviices lands, 
ard that requiring the heir to be made defendant, vou muſt follow the remedy therein preicribed, 
ard tis bill in equity, is as an action at law , otherwiſe if there wwere no hein; and p-1 it might“ be other- 
viſe too, if the bill had charged, that the plaintiff had made enquiry and could find or diſec ver na heir. 
V\ mas's Rep. 99, Ioo. Mich. 1707. Gawler v. Wade. ; 3 

Though by the ſaid ſtatute, a man is prevented from defeating his creditors by his will ; yet any 
etil:icnt or dif poſition he ſhall make i» /:s /if- time of his lands, whether voluntary or not, w:!/ oe 
Dod againſt Lond rreditors; for that was not provided againſt by the ſtatute, which only took care tu 
ſecure ſuch creditors againtt any impoſition, which might be ſuppoſed in a man's liſt ſickneſo ; but 
if he gave away his eſtate in his lite-time, this prevented the deicent of ſo much to his heir, and 
conſequently took away their remedy agaiuſt him, who was only liable in reſpect of the lands de- 
ſcended; and as a bord is no lien whatſoever on lands in the hands of the obligat, much leſs can it be ſo, 
when they are given away to aſtranger. Decree, 9 N 718. Abr. Eq, Caſes, 149. TREE v. 

; | 4 eedon. 
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Weedon. . C. cited per Mr. Vernon. Chan. Prec. ;21. though he ſaid, that till that reſo- 
lution, de thould have been of another opinion, and that ſuch a diſpoſition had been held fraudulent 
againſt creditors by Lord Ch. J. Holt, in the cafe of Templeman v. Beke. | 


S. 4. Deviſes for payment of debts, or children's portions, purſuant 
to a marriage agreement excepted. | 

17. A man ſteals a young woman, who had a conſiderable portion 
in truſtees hands; after the marriage, her friends refuſed to part with 


the portion without ſecurity from the huſband, that it ſhould be ſottlud 


on the wife, who gave a judgment, that it ſhould be laid out in land, 


to be ſettled to them, and the heirs of their bodies; a creditor of the 
huſband brought a bill for his debt, and to be let in; for that it was 
after marriage, and voluntary, and fo ought not to prevent a creditor 
of his debt; but the court diſmiſſed the bill, though without coſts, 

Ch. Prec. 22. Paſch. 1691. Moor v. Rycault. 
18. Goods were taken in execution in the poſſeſſion of S. who had 


them by virtue of a ſale from G. upon which S. brought an action, 


and the defendant inſiſted, that the ſale to S. was fraudulent againſt 


him, be being a creditor by judgment; Holt, Ch. J. ſaid, that if 


the judgment was upon a point tried, in ſuch caſe he need not to prove 
the conſideration, but it ſhall be intended good: but M it be a judg- 
ment by confeſſion, he ought to prove it to be for a f debt, other- 
wiſe he ſhall not overthrow the ſale, though it be fraudulent; for it 
is good againſt all but creditors for a juft debt bona tide due, Skin. 

586. Trin. 7 W. 3. B. R. Sanders, v. | 
19. A. being in debt to ſeveral perſons, and apprehenſive of a 
verdict, and great damages to be given againſt him, in an action 
brought againſt him by B. for criminal converſation with B.'s wife, 
corveys his eſtate ta truſtees, for payment of debts mentioned in a ſche- 
dule, and ſuch other debts as he ſhould mention. in 19 days after- 
wards. A verdict is given againſt him, and 5000 J. damages. B. 
by bill endeavours to ſet aſide this ſettlement as fraudulent to defeat 
his recovery, Bur the court held it not fraudulent, either in law or 
equity, for ſuch debts as are named in the deed, thoſe being real 
debts, and his only ex malefici9, But he may have an intcreſt in 
the ſurplus, and ordered him to declare, if he would controvert any 
of the debts, and come in upon the ſurplus after the debts mentioned 
in the ſchedule, cr ſuch other, as were appointed within 10 days 
purſuant to the decd, are ſatisfied. Mich. 1699. Ch. Prec. 105. 

Lewkner v. Freeman. | 

20, It was held by the court of chancery, that if there be tws 
dealers, and one of them is very much indebted to the other, and, in 
order to get an abatement from him, he makes him believe he is inſol- 
went, by abſconding, ſxulking, or ſhutting up ſhop, whereby the other 
has juft cauſe to fear the bs of his debt, and thereby procures a releaſe 
or an abatement, when in truth, the man was really ſolvent, this court 
would relieve againſt ſuch releaſe, &c. and this was agreed to have 
been often donc, and the caſe of Boxney and BONNE quoted for 
an inſtance ; ſecus if the party had not juſt cauſe to fear the loſs of 
his debt. 12 Mod. 558, Mich, 1 3 W. 3. cites the caſe of Mon- 
14290 Kett, 5 
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21. A. purchaſes a leaſe of a houſe in B.“ s name, and takes a decla- 
ration of truſt to permit A. to enjoy for life, and then in truſt for C. 
who lived with A. as bis wifn, and was fo reputed, Wright K. in- 
clined that this leaſe is not aſſets of A. nor liable after his death to 
his creditors ; for when a man purchaſcs, he may ſettle as he pleaſe ; 
and thought that fraudulent conveyances are made fo only by the 
ſeveral ſtatutes made for that purpoſe. Hill. 1704. 2 Vern. 490. 
Fletcher & al. v. Lady Sidley & al. = 

22, A, conveys his eſtate to the / of himſelf for liſe, with 
parver to martgage ſuch part as he ſhall think fit, remainder to 
the truſtees to ſell and pay all his debts, but cortinuwss poſſeſſion, 
and keeps the deed. — A. becomes indebted afterwards by judg- 
ments, bonds, and ſimple contracts. Ihe deed of tru't is frau- 
dulent as againſt creditors by bond and judgment, who, having 
no netice of the ſettlement, ſhall not come in in average only 
with the other creditors. Trin. 1705. 2 Vern. 510. Tarback 


v. Marbury. " 
23. If A. makes a bill of ſale to B. a creditor, and afterwards to C. 


another creditor, and delivers poſſeſſion at the time of the ſale ts ne- 


ther, and after C. gets paſſeſſiun of the goods, and B. takes them out of 
his poſſeſſian; C. cannot maintain treſpaſs, becauſe the fir/t bill of ſale 
rs fraudulent againſt creditors, and ſo is the ſecond, yet they both bind 
A. and B. 's is the elder title; and the naked poſſeſſion of C. ought 
not to prevail againſt the title of B. that is prior where both are e- 
qually creditors; and poſſeſſion at the time of the bill of ſale is 
delivered over to neither. Per Holt, Ch. J. 2 New Abr. 606. cites 
Trin. 1706. Baker v. Lloyd. 

24. A. made a {ill ;f ſale of gords on ſhip- board, (which were in- 
voyced particularly) and of the produce and advantage that ſhould be 
made of them to B, and this was in nature of a ſecurity for money 
Theſe goods were afterwards 1nve/te& 
in other goods, and thoſe again bartered for others. A. dies, and was 
indebted by judyment to F. S. Ld Covper thought, that this was no 
fraudulent bill of fale ; for the tru/? anprared on the very face of the 
Jill of fale, and here B. was intitled prelently to the truſt of thoſe 


goods on the ſale, and to all the advantages conſequential to 


that truſt, and may fallotu the goods for that purpole, and if that could 
be diſtinguiſhed from other goods, then B. was to be paid prior to 
J. S. but otherwiſe, J. S. muſt be preferred, and B. paid only 
in a courſe of adminiſtration. Hill. 1709. Ch. Prec. 285. Bucknal 
v. Royſton. | 

25. A. going beyond ſea, conveys an eſtate #9 truſtees to raiſe 
5000 l. for a daughter's portion, to be paid 3 months after marri- 
«ze, About a month after, A. being on ſhip-board, wrote a letter 


ts the truſtees, io correti the abſoluteneſs of the truſt, While A. was 


eyond tea, the daughter marries and dies. The huſband had an 
eſtate of about 800 J. per ann. Ld Cowper was againſt reading the 
letter, and ſaid it could be nocontroul of the deed, eſpecially being a 
month after, and that ſuch a method would break through all ſettle- 
ments, and cited the caſe of CLAVERING V. CLAVERING. He ſaid, 


that as 70 craditors, this deed would be voluntary; but there being 
no 
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no ſuch, he decreed the 5000 J. to be raiſed for the huſband, with in- 


tereſt from three months after the marriage, but being againſt 
the heirs at law, would allow no coſts. Ch. Prec. 306. Mich. 1710. 

| Clavel v. Littleton. | 
A. going 26. A. conveyed lands in tr to raiſe portions for his children, 
beyoad fea, and 5 5. only, or ſuch a trifling ſum, was paid by the feoitee for land 
ago gre worth 1000 /. A. died, and B. was his heir. It was held, that this 
Ezft india land is not extendible on a judgment had againſt B. ſo that the 


RSS F * SA „ 7 
company conveyance was not fraudulent. Clayt. 7. March. 8 Car. per Da- 
rep; eo dg ft FER % . . 4 : 

r' venport Ch. B. Sir Francis Ireland's caſe. 

7 * : 3 T 
zl. for bir del, and a few days after conveyed land in truſt to raife 5000 . for Hi; diag hier 

tor, payioir 3 months after mri gg . B. married the daughter; and atfterwards A. en = ed 
2600. Hie company's effects. Decreed the co l. to B. after payment of 2000 l. only to the 
company. Ch. Prec. 377. Paſch. 1714. E. Ind. Comp. v. Clavel. 


27. A man being much indebted gave 600 l. for the benefit of his 
younger children 6 hours before his decenſe. This is not fraudulent, 
as againſt creditors, though it would have been fo of a real eſtate or 

[ $24 ] chattel real; yet the court would not have taken it pro confeſſo, to be 
fo, but would have directed an I ue to try it, as the fume was done in 
Ld Sommers's time, and, an ittuc directed, deterinincd traudulent be- 
fore Holt Ch. J. Sel. Ch. Ca. in Ld. King's time, 77. 14 July, 
1729. Duffin v. Furneſs, : 

28. 5 Ges. 2. cap. 30. S 11. enadts that, every bond, bill, note, 
contract, agreement, or ether ſecurity whatſrever, to be made or given, 
by any bankrupt or other perſon, unto, er ts the uſe of, or in truſt for 
any creditor or creditors, or for the ſecurity of the payment of any debt 
or ſum of money due from ſuch bankrupt, at the time of his becoming 
bankrupt, er any part thereof, between the time of his becoming bank- 
ruft, and ſuch bankrupt*s dijcharge, as a confideration, or de the intent 
to perſuade: him, her, or them to conſent to, ar fign any ſuch allnwance 
or certificate, ſhall be wholly void, and 4, no ect; and the monies 
thereby ſecured, or agreed to be paid, /hall not be recovered er reco- 
veralle. | 


(G) By one Creditor, Protecting or Screening 4- 


gainſt another. 


I. deviſed lands to B. charged with 600 l. and in default if 
* payment, deviſed them t5 C. afterwards B. and C. joined in a 
mortgage to D. and D. ſuffered B. to continue in poſſeſſion, and to 
fell timber, ſo that the eſtate would not anſwer the legacy and mort- 
gage, But decreed the legacy to be paid firſt, D. having notice of 

the will. Trin. 27 Car. 2. Fin. R. 225. Green v, Gardiner. 
©, where 2. Mortgagee recovers judgment in cjeciment, but, in combination 
ETD ywith the tenant in poſſeſſion, refuſ-s to take out execution. North K. 
2 e, thought it reafonable, that if he would not receive the profits, the 
mor 722 rent thould be brought into court, and ordered, that unleſs he took 


e out exccution before the end of the term, he ſhould be 4 
| — 15 6 : ar 
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bankrupt 


for the profits, as in caſe of wilful default. Mich, 1684. Vern, 258. permits the 


to continu? in 


priſe lien, and to fence againit the e ent, brought by the aftignees, with this mortgage. Mort- 
gage ſhall be charged with the profits, from the time of the ejectment delivered. Mich. 1684. 


Vern. 267. Chapman v. Tanner. 


here mortgagee enters, and thereby prevents ſub- 


ſequent incumbrancers from entering, and yet perm?ts mor tgagor to receive the profits, he ſhall be. 
charged with all the profits he had or might have received ſince his entry. Mich, 1684. Vern. 


270. Coppring v. Cook. 


3. A. has judgment againſt B. for a juſt debt. A. takes out a 
ff. fa. and gets the ſheriff to je:ze, but would not let him proceed 
further, and lets the goods remain in B.“'s hands, =C. who had alio a 
judgment for a juſt debt againſt B. takes out a fi. fa. C. may 
ſeize the goods; for the former was a fraudulent execution, and the 
ſheriff might very well return nulla bona, on the firſt execution. 
Farr. 37. Trin. 1 Annæ, B. R. Rice v. Serjeant. 

4. There being accounts current, between A. and B. a goliſmith, 
B. gives out his caſh note to C. for 5000 l. and A. mortgages his eſtate 
as a collateral ſecurity for the money. B. gives C. 100 l. for his fa- 
vour in the matter, whs keeps the caſh note by him. Some time after 
the mortgage forfeited B. becomes a bankrupt. A. prays relief, b:caule 
C. neglected to turn his cath note into money, when he migat have 
done it. It was directed, that an account be taken, how matters 
ſtood between A. and B. MS. Rep. ſaid to be Ld. Harcourt's, tit. 


Fraud ; cites 10 Feb. 1717. Maſon v. Lake, 


(H) By Conveyance or Gift, to Perſons not Cre- 


ditors, to ſcreen. 


; TE NANT in tail, by fraud, grants to the king, and after 


bargains to another, This conveyance is void to tae king; 
becauſe it is by fraud; per Coke, and cites it to be ſo held by Pop- 
ham. Roll. R. 167. Paſch. 13 Jac. B. R. Anon. 

2. A. made a leaſe for years to B. and others for payment of his 
debts, and died. Ihe reverſion deſcended to C. The truſtees and C. 
aſſign the term to D. by way of truſt, 79 pay D. 750 J. C. confeſſes 
judgment tz R. D. receives the prefits and pays them to C. to the va- 
lue of 8021. but D. had no notice of the judgment, nor was there any 
extent on the judgment. Decreed by Ld. Reeper, that he account, 
and the 800 J. not to be allowed-otherwiſe than as to go in ſatisfac- 
tion of his debt. viz. D.'s debt. Mich. 27 Car. 2. 2 Chan. Caſes, 
207. Miller v. Stephens. | 

3. A. makes an a///ute conveyance to B. for 1500 J. B. executes 
a defeazance upon payment of 1500 l. within 6 years, and after on mar- 
rage ſettles it as an abſolute eſtate, oz his wife and iſſue. There 
being proof, that A. made the conveyance, #2 enable B. to get a for- 
tune, though that was another lady, and not the wife B. really mar- 
ried, it was decreed, that A. was bound as particeps criminis, and this 

decree was now affirmed by eight lords againſt ſeven. Cowper and 
Harcourt, againſt the decree, Parker for it. MS, Rep. ſaid 
to 
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$25 Fraud. 


to be Ld. Harcourt's, tit. Fraud. 21 Jan. 1718. Webber ». " 
Farmer. | | Fra: 
Fir 
| | | 5 | gfe 
(I) As to Purchaſors. Caſes in Law and Equity, . 
upon the ſeveral Statutes. Pe 
En . 1 
I. has theſe four ferffees to bis 2 B. C. D. and E.— A. fell, fan 
| this land to F. and requires B. and C. to paſs the eſtate of it onl 
t F. and A. alſo requeſts B. and C. to require D. and E. in the 3 
name of A. that they alſo ſhall paſs the eſtate to F. and they and B. 1 
and C. do all this and paſs the eſtate accordingly to F. but A. did | : 
not ſpeak with D. and E. to this purpoſe; A. afterwards ſells the 1 
fame land to G. and requires D. and E. to make an ęſtate to him of it, | bar 
and they do ſo. Upon a ſuit in chancery by F. againſt D. and E. | cbaf 
they were diſcharged by the advice of the juſtices; for A. did not | 35 
perionaily require them to make an eſtate to F. — F. may ſue 1 
A. and alſo G. if G. had notice of the firſt ſale; and G. may alſo 13 
1 ; | | 
2 3 this diſceit. Jenk. 107. pl. 5. cites 39 H. 6. 36. and 7 . 
. . | ye. 
2. Le/jee for bo years, if he ſo long lived, forged a leaſe for 99 years iſ this 
b[elutely, and then ly indenture, reciting the forged leaſe, „ the ſame, _ 
and all his intereſt in the e/tate to R. G. for valuable conſideration. It N 200 
ſeemed to Coke, that R. G. was no purchaſor within the ſtatute 27 181 
Eliz. for he contracted not for the true and lawful intereſt, (for that | fer! 
was not known to him, or otherwiſe perhaps he would not have I „. 
dealt for it, and the viſible and known term was forged), and tho' 4 
[it was] by general words, [yet that] the true intereſt paſt, not- { fon 
withſtanding he gave no valuable contideration, nor contracted for | * 
it. And ail the judges of Serjeant's-Inn in Flect-Street were of | fors 
this opinion. Co. Litt. 3. b. | | | 1 
3. If a ee for years demiſeth parcel of the term to another, and H ; 
covenoully /orfeits his whole leaſe for any condition broken, and 11 
takes the land back in leaſe again, his lefice ſhall find help in chan- lan 
cery. Cary's Rep. 25. cites Crompton 64. 1 
[ 526 ] 4. The plaintiff bought land of the defendant, which the de- N is | 
| fendant had corveyed before ts the uſe of himfelf, his wife and ſon. 1 
It was decreed; that the plaintiff ſhould have the land againſt all. _ 
Toth. 125. cites 13 and 14 Eliz. Frankland v. Gray. 8 --- 
5. The bill {cts forth, that C. one of the defendants, in conſi- ; a 
deration of 280 l. did bargain and fell unto the plaintiff certain lands | oy 
in the bill mentioned; and made unto him a deed of feoffment, and a : co 
letter of attorney, to make livery and ſeiſin; and before livery made ria 
a leaſe to C. who hriew of the bargain, and he leaſed to B. who knew : = 
allo of the bargain, and this appearing to this court to be true, an in- [of 
junction is granted to the plaintiff, untill the cauſe ſhould be heard 30 
and determined, Cary's Rep. 117, 118. cites 21 and 22 Eliz. = 


Ireby v. Gibone, & al. | | 
Vid. Reco 6. By the itatute 27 Eliz. 4. where a ſale was alledged to be 
Ye © #2) frauduient within that ſtatute, againſt a grant of rent made by a re- 7 be 
| | | mainder - 


. 


8 


mainder man, to iſſue out of the ſame land, it was held not to be 
fraudulent, Becauſe the grant and ſale ſhould be made by the fame 
perſon, and here tenant in tail made the ſale, and the remainder man 
granted the rent. Mo. 158. Paſch. 23 Eliz. Hunt v. Gately, 


al. Capel's Caſe. 


+. Eliz. cap. 4. § 2. enacts that, very Conveyance, grant, Tiuz fatate 
a extends on! 
char ge, incumbrances and limitaticn-of f uſe or uſes 07 in or out of any PE e 


1 
5 


lands, or other hereditaments, made to d. fraud any purchaſer of the of lands, 


{ame in fee, in tail for life or years, ſhall (as againſt ſuch purchaſors and nt ts 


only, and every other 7 rſen lawfully claiming from, by, ar under him) + 
my I. 


be utterly vaid, the faid purchajor baving obtained the fame for + money, Hill. 2 and 


er ſome other coed conſe 2 ration. | 3 Jac. 2. 
Young v. 
. Johnſon, 


Tenant in tail, remainder over; if he in remainder perceiving tenant in tail about to alien and! 
bar him of his remainder, gr art his 1 to the e by deed inroll. a, with intent #9 1 the per . 
c. aſor, and tenant in tail dies without iſſue, the purcha/or thall coy the e land e the queen, by this 
ſtatute; for the ſtatute makes void, not only traudulent CON VEYAnces, made by the L big . 
but every ſuch conveyance, made with intent 29 dece:ve purchaſor;, and even grants to the king, the 
ſtatute being general, and made in ſuppreſſion of fraud. per Coke Ch. J. Paich. 13 Jac. 11 Ri:pe 
74. in Magdalen College caſe. And ſays Popham Ch. J. was of the ſame opinion. 

+ One covenanted to cwv2y is the ule of bim if and h;s feme, and the heirs of his body, with 1 e- 
mainders over, before ſuch a day; but i” the mean time wakes a leaſe of his eſtate to others for ſeveical 
year's, and after makes an aſſurance according to the covenant, md held a good leafe, and out of 
this ſtatute ; for this act is only in favour of purchaſors, who give many, or other conſid ration tor t te 
land. per 3 Juſt. And, 233. Trin. 32 El. Beaumont v. Needham. 8. C. cited 3 Rep. 83. 
b. In the preamble it is ſaid, for mon or e g99. d confederation, and ſo it is in the body of t he 
act, vet thoſe words are to be mtendzd only of valu:ible wmfederation, as appears by the clauſe about ne- 
vocation, in which it is {a1d, (money, or other good conſide eration) and the word (paid) 1 18 do be 2225 
ferred to the money, and (giv en) to the conſider. tion, and thoſe words exc/ude all com fider ations. £f 

nature or Li, Ke 3 Rep. 83. a. in Twine's, Cites it as adjudged. 37 Eliz. in C. B. in caſe of U; to: 
v. Baſſet. 

A. made a Feoffment to the ofe of himſelf for lite, remainder to f. 2 in tail, remainder over, witli 
prewer of e voc siti ny oy writing oder 2 hand and / cal, an 4 put liſhed i n preſence . three wwitn 1 * » Atter- 
wards in conſideration of 40% l. he eue, i, ,x f 84 l. and died, and held thet th. 
4 was extendible againſt the ſony by ths 3 tute, den auſe the ſtatute aids, not only 2 chit 

fors of laude, but thoſe who, for vatab!: derten, have any cba gt out of, or upon it. And thongh 
it does not exprefsly ſpeak of conuſees, y yet-it ſhall be © expounded to extend to them. In Canc. Vid. 
Bridg. 22. Garth and Ere field. 

A. becomes tenant for | fe, remainder :; ht: ſon B. and his wife for their tauo et, 5 2 f0-m: 
n ſpe cial tail remaind:r 140 1 in tl genera, 1 W 'th a poemuer reſerved to A. 25 ony Writt:yr, to 6 te 
lands with 2000 J. A. and B. after rte, part of the Lhd to C. in for, with condition Of » e 
on payment of the oO J. in 10 year i; 74 "ties: Bs wife dies w ithouit Uſe. B. marries a? nin, = 
has iſſuę a ,, and dies; the 10 years cp. eld that the eſtate limited 7 the being gin e of . 
is not fraudulent, nor within the wv, or the equity of this ſtatute, and ſo good againſt the e 
Cagee, though perhaps he may have -i eqraty for the 20001, per Hale, Ch. B. Hardr. 3 37. Paich. 
17 Car, 2. Jenkins v. en A bill was afterwards h 'ough t in Chat 1cery, atid the we Cecrced 
that the confideration of the firſt ſettlement, (viz. marriage and marriage porti 1.) ma 7 extend to 
the iſſue of ſuch ſecond marriage, and that the power being _ ecuted by! ae anc rele: 12, was not 
a good execution, and the bi Il was diſmitſed. Lev, 237. 8. C. h. R. 274. S. CO. — han. 
Caſes, 104. S. C. Paſch. 20 Car. 2. 

A. barg. uns and ſells a term to B. inc on ſideration that B. was ſur, ty fo bin, for 3000T. de J. S. and 
covenatits, that he had power to grant it, whereas ng had before ſettled * in cou der ion of a mar- 
riage por tion, im 2! uſt to the uſe f bimlelf and his ui, for life, ar 1th 1 of Hi s If ce 4e ms All agreed, 
that this leaſe ſhall not avoid the eſtate of the feme and iſſue in tail. Ley Ch. J. ſaid, tt at in cate A. 3 


zur fe had died, aud the children by her, the l:afe would be g90 9 againſt A.'s right bar But » hether A. ';% 


eſtate ſhall be void by this ſtatute, as fraudulent againſt B. at leaf during {1's ite, que ne. 2 Roll. R. 
305. Paſch. 21 Jac. B. R. Beverly v. Gatacre.— Sg that it ſeems upon the laſt c te, a u ty to 
whom a ſecurity is made of lands for his indemnification, by the perſon for whom 'w is furen , is a 
Purchaſor within this ttatute. | by [ 5. N 


I 4. Conveyances mad: _ good conf; deration, & bong fide, /*.1/1 
be good, * ng this ac, 


2, 8. F raudulc at 


3 
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$ Rep. 65. 
b. cites 

Paich. 3 
. 


den v. Bul- 


lock, Mo. 
675. S. C,—Cited Bridgm. 23. 


S. P. per 
Anderſon, 
Ch. J. 3 
Rep. $3. b. 
cited in 
Twine's 


F raud. 


8. Fraudulent conveyance within the 27 Eliz. 4. is void againft 
a purchaſor, notwithſtanding, during the treaty, the prrchaſer had 
netice of the fraud. For the notice cannot make that good which 
P. Stan- an act of parliament has made void, as to him. per Wray Ch, J. 


5 Rep. 60. b. Mich. 32 & 33 Eliz. B. R. in Gooch's caſe. 


2 Lev. 106. 


9. At common law, there was not any fraud remedied, which 


ſhould defeat an after purchaſe, but that only which was committed 


to defraud a former intereſt. Cro. E. 444. Mich. 37 and 38 Eliz, 
C. B. in caſe of Upton v. Baſſet. 


10. If a perſon that has nt good government of himſelf, by advice 
of friends conveys his lands in truſt, and without any confideration, 


and afterwards one procures him to fell him land of 500 J. per. 
ann. fir 500 l. or other petty conſideration. Though this laſt 
purchaſor pays money, yet he ſhall not avoid the firſt conveyance; 
for the ſtatute was made to help thoſe that came to land on good 
conſideration lawfully, and not without conſideration, or by any 
indirect means; cited by Anderſon Ch. J. to have been fo adjudged, 
Cro. E. 445. Mich. 37 and 38 Eliz. C. B. in cafe of Upton v. 
Ballet. | | | | 
11. A. a woman living ſeparate from her huſband had ſaved mo- 
ney, and purchaſed in B.'s name in truſt. B. lying ill, made a leaſe at 
the regusſt of A. for 200 years to C. on condition that C. ſhould pay 
the profits to A. and alſo upon condition, that if B. ſurvived the firſt 
day of June, and then payed 1 ſhilling to C. the leaſe ſhould be void. 
B. turvived the day but paid not the ſhilling. But after BE. for 1001. 


made a leaſe to F. S. with covenants for quiet enjoyment, and againſt 


incumbrances made by him. B. died. C. having notice given him 
now, and not before, of the leaſe made to him, enters upon J. S. 
The queſtion was, whether the leaſe made by B. at A.'s requeſt, in 
part of performance of the truſt, be fraudulent and void by the ſtatute 
27 Eliz. 4. 2gainit J. S. as purchaſor, or by virtue of the re- 
vocation left to B. who made the leaſe to C. and alſo the after 
leaſe to J. S. As to the intent, it was ſaid againſt the fraud, that the 
intent was the performance of the truſt, and could not be to deceive 
a purchaſor, becauſe in good conſcience it was to perform the truſt 


to one, who did not direct any ſecond ſale. As to the ſecond branch 


V pon evi- 
gence to, 
the jury 
tius caſe 
was cited 
by Tanfield 
has hive 
en O ad- 
zudged in 
be Wog- 
dies c: ſe. 
Vid. Cro. J. 


138. Dusch. 5 ic. B. R. & caſe of Col vil v. Parker. 


it was ſaid, that at the time of the ſecond leaſe, the power to revoke 
was lapſed and void, and fo the firſt leaſe became abiolute and irre- 
voczble. Mo. 757. Trin. 2 Jac. Sheldon v. Hanbury. | 
12, In an information on the ſtatute, it was adjudged, that if one, 
after marriage, voluntarily aſſigns a leaſe in jointure to his wife, with- 
cut any conſideration of the wife's portion, er any other recompence by 
her friends, and takes the profits himſelf, and afterwards ſells it to 
one who had not any notice of this aſſignment; it is within the ſta- 
tute, becauſe voluntary, which ſhall be intended fraudulent ; but if it 
ad been in conſideration of a portion, and for a proviſion for the wife, 
a ad had tiken the profits, and then fold the term, it had been other- 
wiſe, Nell. Abr. 890. pl. 9. cites Cro. J. 158. Colvil v. Parker. 


13. A 


Fraud. 


13. A. the grandfather, B. the tather, and C. the ſon; A. on the 
marriage of B. made the feme of E. a jointure of S. and at the fame 


time, * covenarted 10 le miſe D. to B. A. demiſed one moiety accord- 


dingly, to commence after Ad.'s death, for 1000 years, and the other 
877 : * - P P * . 
moety to commence from a day to come, provijo rf B. die without 


24. 

* cr make any leaſe, without reſe ving the ancient rent, the leaſes 

7 dc; B. ned over the leaſes ts the uſe of C. an infant to pre- 

ES 2 1077 Ly deſcent of the inheritance, and with this colourable 

pretence, ia C. ſhould pay his debts. The aſſignment was to ſeve- 

ral perten of credit, but delivercd in a-fecret manner to one of a 
cant: zuality; A. died; B. for a great ſum of money, by inden- 


* 


ture inrolled, bargained, and ſold D. to W. R. It was reſolved, that 
though at the time of the aſſignment the inheritance was in A, yet 
after A.'s death the vendee ſhall avoid the term, the faid aſſignment 
upon the evidence being taken to be fraudulent. 6 Rep. 72. Paſch. 
5 Jac, C. B. Burrel's caſe. 

14. The words of 27 Eliz. 4. are general, and there is no need 
that he that ſells the land ſhould be the maker 7 the fraudulent eſtate, 
or incumbrance; but if the eſtate be fraudulent the purchaſor ſhall 
avoid it, be who will the ſeller, nor {hall any c/2urable pretence of pay- 
ment of debts, &c. or his making privately a feinture on his wife ſe- 
cure it, if the fraud be proved in evidence, or conteſled in pleading, 
Paſch. 5 Jac. C. B. 6 Rep. 72. in Burrel's caſe. | 
15. If the father make aleaſe to a /tranger for 40 years and conti- 
nues poſſeſſion, and after canveys to a younger ſon, ab ſells it for a va- 
luable conſideration, it was doubted if the purchajor ſhould avoid 
this leaſe, But it was faid, that if in that caſe the father, after the 
making ſuch leaſe, had ſuffered the land to deſcend to his eldeſt fon, 


vrho had been privy to this truſt, then the purchaſor from the elde/t 
ſin ſhould avoid this leaſe, Lane 113. Paſch. ꝙ Jac. in the Exche- 


quer, in caſe of Clerk v. Rutland. | 

16. Every voluntary conveyance is At fraudulent, but prima 
facie it is preſumed to be fo againit purchuſors, unleſs the con- 
trary be made appear. Chan. Caſes 190. Hill. 19 & 20 Car. 2. 


| Douglaſs v. Ward, 


eonverance for a conſideration. — So where perſons of honour are truſtees, per Finch. C. Cha. 


Caſes, 291. Mich. 28 Car. 2. Biſco v. E. of Banbury. 


17. A conveyance cannot be fraudulent agarm/? articles, unleſs ano- 
ther conveyance be executed in a legal courſe. Hill. 23 & 24 


Car. 2. 1 Ch. Caſes 21 7. Holford v. Holford. 


18. A. made a leaſe for 99 years in truſt to raiſe portions for his 
children; ſome years after A. mortgages the ſame to B. for 500 
years, but with notice of the ſettlement; the laſt leaſe was ſet atide 
ſo as not to hinder the raiſing the portions. Fin. R. 439. Mich. 
31 Car. 2, Aldridge and al. v. Duke and al. 
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Cro. I. 188. 
Colvil Ve 


Parker, 


Chan. 
Caſes, 217. 
Holfard v. 
Holford. 

S. P. M Here 
there is a 


Nortg agar 
mares and. 
after 818 - 
rage ſettles 
n hw 
the mort- 
raged lands 


which was recited to be in conſideration of a portion paid, and then he mortgages a 2d ie 1 anoth-r 
pejmn who bad notice of the jointure at the time of the mortgage; there were n9 articles previous to the joiu- 
ture, nor any money proved 19 be paid after the mar1iaze ; thie huſband died; on a bill by the wife to be 
let into her jointure, on pay ment of one third due on the firſt mortgage, without being obliged to 
redeem the ſecond, as having notice of the jointure, it was decreed at the Rolls, that ſhe muſt te- 
deem both; and on appcal Li. C. King ſaid, it can never be a queſtion, Whether à yoluntary ſet- 
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tlement, be good againſt purchafors, and affirmed the decree, Sel. Ch. Ca. in Ld. King's time, 


65. Mich. 12 Geo. 1. 1726. Gardiner v. Painter. — A purchaſor for valuable conſidera. 


tion Hl hal, or take place againft a prior voluntary ſettlement, though be had expreſs mitice 
thereof; at the time of his purchaſe, ſuch voluntary ſettlement by 27 E=, being made void 
againſt a purchaſor with or without notice. Mich. 1727. per Cur, Abr. Equ. Caſes, 334. Tonkius 
V. Ellis. 


2 Ch. R. 24. 19. A voluntary conveyance is a fraudulent conveyance as to a 

_— purchaſor, and therefore natice, or no notice is not material in ſuch 
Newman, Cafe, I W. & M. N. Ch. R. 161, Watkins v. Stephens. 

20. A enters into artnerſhip with B. C. and D. for 21 years, 

for digging mines in A. 's lands, and A. to have ſuch a ſhare in 

conſideration of his ownerſhip of the land; A. dies; his widow ſts 


up a veluntary ſetilement, after marriage for a jointure; it was inſiſted. 


[ 529 ] that the plaintiffs B. C. and D. were in nature of purchafors, and 
| that by 27 El. all voluntary conveyances are void as againſt pur- 
chaſors; and there was a difference between purchaſors and creditors; 
for the 13 El. makes not every voluntary conveyance, but only 
fraudulent conveyances, void as againſt creditors, ſo that as to cre- 
ditors, it is not ſufficient to ſay the conveyance is voluntary but 
mult ſhew they were creditors at the time of the conveyance made, 
or by ſome other circumſtances, ſhew it was made with intent to de- 


carve, or defraud a creditor. But as to purchaſors all voluntary con- 


veyances are void without more. The court inclined that plain- 
tifts were as purchaſors and to decree an execution of the agree- 
ment againſt the voluntary ſettlement, Mich. 1695. 2 Vern. 326, 
Shaw and al. v. Standiſh. 

21. Reverſioner in fee of a copyhbold eſtate ſurrenders it to his 
heir apparent in tail, remainder to his own right heirs, and this was 
in order that his fon, coming in as a purchaſor, and not as heir, aſter 
his death ſozuld pay a leſs fine; afterwards the father on a treaty ef 
marriage of his fon with B. tells B.'s friends that this copyhold was 
ſo ſettled, and propoſed therefore a ſettlement of other lands on B. 
Whereupon a ſettlement was made, the marriage was had, and a 
portion paid of 2000 J. Afterwards the father ſeitles the copyhold in 
a ſecond wife, Ld. Cowper decreed the ſurrender good to the ton, 
and though v2luntary at fir/t, yet upon his treaty of marriage, it be- 
ing regarded as a principal inducement to it, it now hecame valuable, 
and ought to be conſidered as if it had been then ſurrendered to the 
ſon, and diſmifled the bill of the father's ſecond wife and her truſtees 
with coſts, Ch. Prec. 275. Hill. 1708. Kirk v. Clark. | 

22. A ſeitlement may be made after marriage | without articles or 
agreement precedent] and not be fraudulent againſt purchaſors; as 
it a marriage be had and in conſideration of a ſum of money paid after 
the marriage { and which the huſband was not intitled to before] it 
will be good, as was faid by counſel; to which Ld. C. King faid, 
that that would be as a new agreement for a valuable conſideration, 
and for a ſum of money to which he had not been intitled, unleſs 
he had conſented to the making ſuch jointure, and would be good 
againſt purchaſors; but if he make a jointure in coniideration of 
money which he was then intitled to, it is voluntary, Sel. Ch. Ca. 
in Ld. King's time, 65. Mich. 12 Geo. 1. 1726. in caſe of Gar- 
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K) Relating to Landlords and Tenants, and other 
Perſons claiming Right in the Lands. 


. A Held lands of ſeveral lorde, and in order ts defraud them 

* of their heriots made a fraudulent gift of all His — 4 to B. 
who, to prevent the lord from ſciſing, inſiſted on his fraudulent gift; 
upon which the lord brings deht on the ſtatute 13 Eliz. 5. for the 
value of all the horſes ſo given away, though he claimed but one he- 
riot; and whether or no the plaintiff could recover the value but of 
one or of all was the queition? and per Dyer and Harper J. the ac- 
tion well lies; but Manwood e contra. D. 351. b. pl. 23. 
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2 T6 © 

S. C. per 
Dyer and 
Manwood 
F. the ac- 
tion did not 
lie; but 
per Moun- 
ſon }. it did 
lie. 19 Eliz. 
C:B. Crab 


well v. Coke. —8. C. cited Arg. 3 Lev. 354- out of D. 35. 


2, If A. makes a leaſe for years by fraud, and covin, and after 
makes another leaſe bona < but ꝛbithant fine ar rent reſerved ; the 
ſecond leſſee ſhall not avoid the firſt leaſe ; for it was agreed, firſt, 
that by the common law, eſtate made by fraud ſhall be ayoided by 
him only who had former right, title, intereſt, debt, or demand, but 
that he who has a later right, &c, could not avoid gift or eſtate pre- 
cedent by fraud at the common law, Secondly, that no purchaſor 
ihould avoid precedent conveyance made by fraud and covin, but he 
wo is purchaior for money, or other valuable conſideration. 
13 $3. Cices it adjudged, Trin. 37 Eliz. C. B. Upton v. 


- 


alict. 


& 38 Eliz. 
CH 
reported ag 
here, that 
no rent was 
reſerved 
though 
Hughes 
Abr. tit. 
Deeds, 605. 
pl. 1 3. is 
miſpriuted 
by ſaving 


1 — 2 a * * * 12 10 ; 
that rent * was reſerved, and Nelſon's Abr. tit. Fraud, pl. 4. by copying from Hughes is tc ton, 


3 Aareon... Ji. 
and 23 Hughes cites no book, ſo neither doe Mr. Nelſon, and both give it as a reaton. „hy the fe 


1 


cond leate thouid wat avoid the {i it, vize + becauſe wn fare by fraud ſhall be avo dy 


: : ; 3 . eier 8 commun 17 es 
him who © has a former right; — — with ol tak Notice n i PEI 9 me bilor within the 
Lage at d rach rent 12% ben 29; adg. d at laW, though [3 C 1 4¹0 nu fine, to de à * you = f ven 50 1 
ſtatute. 2 Vern. 327. Arg ia the caſe of Shaw & al. v. Standiſh. 6 Rep. 72. 7% ve 


Caſt, ro. J. tSg. cites it as adjudged 29 Eliz. in caſe of Hind v. Collins, 


3. One, that could read, made an erreoment for a leaſe for 21 
years, the ſeſſor himſelf drew the leaſe but for one year, and read it for 
21 years, and after the expiration of a year cjested the leflee, and 
he brought a bill in Chancery, to be relieved upon all this matter 
which was in proof; but it was diſmi//zd with ceſis; for it was 


within the ſtatute of frauds and perjurics ; and being able to read it 


was his own folly ; otherwiſe if he had been unlettered. Hill. 35 
& 36 Car. 2. Skin. 159. Anon, in Chancery. 

4+ II Geo, 2. cap. 19. F 12. Every tenant, to whom any declara- 
tion in ejeftment fhall be delivered, ſhall forthwith give notice thereof 
40 his or her landlord gr landlords, or his, her, or their bai iſ or re- 
ceiver, under penalty of forſeiting the value of 3 years mp: zued or rack 
rent of the premuſes 7 demifed or holden in the paſſeſſion of fuch tenant, 
to the perſon of whom he er jhe holds, to be recovered by action of debt, 


| Wherein no efſoign, protection, or wager of law ſhall be allowed, nar any 


mare than one imparlance, 


Vol. XIII. Tx (K. 2) Volun- 
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(k. 2) Voluntary Conveyances. In what Cafes 


they ſhall be ſaid to be Fraudulent. 


1. 1 F one makes a voluntary conveyance in conſideration of na- 
tural affection, and is nat at that time indebted to any, nor in 
treaty with any for the ſale of the lands, ſuch conveyance has no 
badge of fraud, but otherwiſe it is if he be indebted, or in treaty for 
the ſale of the lands. Sti. 446. Paſch. 1655. Anon. 

2. A. ſeiſed in fee-tail, in purſuance of ſeveral promifes to MI. 
his coutin, ſuffered a common recovery, and declared the uſes to 
M. and her heirs after his death, and after he /h, the land to J. 8. 
who was alſo his couſin for a 1000 4. the ſaid fit conveyance not be- 
mg diſcovered till after his death ; the court held the deed of uſes of 
the common recovery to be fraudulent within the ſtatute. Sid, 133. 
Paſch. 15 Car. 2. B. R. Fitzjames v. Moys. | | 

3. In a trial at bar, the ſon and daughter of A. were defendants; 
the action was an ejectment; the defendants admitted the point of 

A. 's bankruptcy, but ſet up a conveyance made by A. to them for the 
Fayment of 15001. apiece, being money given them by their grandfath:y 
B. to whom A. took out adminiſtration. Per Hale. Ch. J. it is 2 
voluntary conveyance unleſs you can prove that A. had goods in hi 
hands of B.'s at the time of the executing it; fo they proved that he 


had, and there was a verdict for the defendants. Mod. 76. Mich. 


22 Car. 2. Sir Anthony Bateman's caſe. 
4. If the ſon be diſſolute, and the father with advice of friends dot! 
ſettle things fo that he ſhall not ſpend all, though here be not a con- 
ſideration of money, yet N is no fraudulent deed; and a deed may 
be voluntary, and yet not fraudulent, otherwiſe molt of the fettic- 
ments in England would be avoided ; per Hale Ch. J. and T'wilcn 
Juſtice. Mod. 119. Paſch. 26 Car. 2. Lord Tenbham v. Mullins. 


Dog . 8. Voluntary ſettlement made by the father, is fraudulent as to any 
16:2. mortgage made by himſelf, otherwiſe as to a t gage made ty lte 
Sanders v. ſon, Vern. 46. Paſch. 1682. Jones v. Purefoy. 
Dehew. ; | | 


[ 531 6. Every voluntary conveyance is not therefore fraudulent; but 
1333 if there was a reaſonable _ fer making it, may be good and valid, 
Joins in a- even againſt a creditor ; per Jeffries C. 2 Vern. 44. Paſch. 1688. 
hiening her in caſe of Sagittary v. Hide. | 

 jrntare, and ; 
the ſame day a new one is made, and of greater value, and without articles, or agreement, it is not 
fraudulent againſt purchaſors. 2 Lev. 72, Mich. 24 Car. 2. B. R. Scot v. Bell. A ;empar.ry 
conveyance made by a huſband in place of a jointure before marriage agreed to be made vi the 
wife, and of a like value, though by a different way of grant, as by a leaſe to truſtees for 109 yer5, 
aid though it was indor ſeo that when a jrinture fuld be jettled upon ber of 1990 b pit Ann. according 40 10 
prf ogr eement, then the leaje ſhould be di,] yet it was held after the baron's death, he having mac 
no other jointure, that this conveyance was good againſt a purchaſor. Cro. J. 454. Mich. 15 hac. 
B. R. Gr ffin v. Stanhope.— Vent. 194. Paſch. 24 Car. 2. Sir Ralph Boyey's cafe —Clayt. 39. 
Len: Aiſiſe, 14 Car. 1. coram Vernon. Anon. | 


7. In debt upon a recognizance forfeited by reaſon of an «ſcape, 1 
voluntary ſettlement made 30 years before the eſcape was adjudged 
| | | | to 
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to be fraudulent. Arg. Paſch. 1688. 2 Vern, 44. cites it as ad- 
judged in B. R. in Lenthall's cafe. 8 
8, A. purchaſes a copyhold, and takes a ſurrender to himſelf, his 
wife and his daughter, and their heirs; A. as viſible owner of the 
eſtate takes on him to make a conditional ſurrender by way of mort - 
gage to the plaintiff, and dies; plaintiff brings a bill againſt the mo- 
ther and daughter to diſcover their title, and to ſet aſide their eſtate 
as fraudulent againſt him, who was a purchaſor; but bill diſmiſſed, 
though without colts ; for per Lds. Commithoners, the huſband and 
wife take one moiety by entierties, ſo that the huſband cannot alien, 
nor diſpoſe of it, fo as to bind the wife, and the other moiety is well 
veſted in the daughter. 2 Vern. 120. Hill. 1699, Back v. An- 


drewes. 


9. Father makes a voluntary ſettlement. n tru/tees to raiſe money 
to pay his debts and portions for younger children, reſerving 50 J. per 
ann. to himſelf for life, remainder to his fon for life, remainder, &c, 
Father continues in pollethon, and 12 years after contrafts new debts 
by bond. Per Hutchins commiſſioner, it is a fraudulent ſettlement 
and not purſued; for the truſtees did not enter according to the 
deed, but let the father live in the houſe, but, the other 2 commiſ- 
ſioners doubting, it was ſent to law. 2 Vern. 261, Paſch. 1692. 
Hungerford v. Earle. | | | 


(L) In Reſpect of Power of Revocation. 


I, B 27 El. cap. 4. & 5. if lands be firſt conveyed with clauſe; A convey- 
| proviſion, or condition of revocation, determination, or altera- ee "6 
tion, and afterward; fold, or changed for money, or other good con- Hard feiſed 
ſaderation before the firſt conveyance was revoked, altered, ar made in conh- 

Void, according te the power given thereby; in this caſe fuch firſt con- 1 9 : 
veyances ſhall le void againſt the vendee, and all others lawfully claim= di is not 


ing from, by, or under him. [fnubeit, no lawful mortgage made bona a convey- 


„ A J 1 | 4 2 . ance upon 
ide without fraud ſhall be impeached by this act. 5 
V. Ie e 
Sidrratony within this ſtatute, to make void a fo mer CONVevVance with power of revocaticn, Mo. 602. 
Trin. 42 Eliz. iu Chancery, Burgh's cafe. als. Burgh (Latty) v Williams. 

If A. bag. and {ills his land to B. with intent make H. tenant i the precip, and B. ſuffers a 


Yr: ry, dech ring by indenture the #u/-: 2 A. for life, rendainder over-with powrr to A. of revocatony 


A. ſhall be ſaid to be the perſon who maps thi, rormyeyance, and therefore if A. ils the lame land at- 
0 1 4 — 4 Y 1 * a . "0 * - — — 
terwards to C. for valad!: confideration, the firſt conveyance is void as to C. by this ſtatute, and if A. 


had made a Haſe of the land, after the firſt conveyance, this ſhall not be ſaid an cri ¹ν⁰Au¹νπνE of t be 
porber of revocation, ſo as to make void the ſale to C. Per Cur. Mo. 615. Paich. 42 Eliz. C. B. 
Bullock v. Thorne. | 
A. ſc f-d of land in triſt for B. makes a /-aſe {or years at B.'s requeſt 2 C. on condition that C. pay 
the profits to B. and that if A. ſurvive ſuch a day the leaſe 19 be vid on paymert of 12.4. to C. 
A. ſurvives the day, but does not pay the money; and after in cf i of reo 1 A. makes a 


leaſt 0 D. and then dies, aſter which C. on notice of the leaſe to him, enters, and D. brought 


cjectment. It was ſaid, that the #>// leaſe is nut frandulent, nor within this ſtitute, and that the 


fower of revocation being extinoai/hed at the time of making the ſeconci leaſe, the firit became :. 
and irredacabie. Mo. 757. Trin. 2 Jag. Sheldon v. Handbury. | 


2. If A. reſerves a power to himſelf to revoke by gent of B. and [ 532 i 
after A. bargains and ſells the land to C. this is a good bargain and 
lale, and within the remedy of the 27 Eliz. 4. 3 Rep. $2. b. in 
In 5 


1 2 1 
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Fraud. 


3. If a man has power of revocation, and after, to the intent te 
defraud a purchaſor, he /evies a fine, or makes feoſtment, or other con- 
veyance te a flranger, and thereby extinguiſhes his power, and then 
vargains and ſeils the land to a third perſon for a valuable conſideratinn, 
the bargainee ſhall enjoy the land ; for as to him the fine, &c. by 

which the condition was extinct, was void by the ſtatute, and ſo the 
firft clauſe, which makes all fraudulent and covenous conveyances wil 
as ts a purchaſor, extends to the laſt clauſe of the act, viz. when he who 
makes the bargain and ſale ha power of revication. 3 Rep. 83. a, 
in I wines's caſe, cites 38 Eliz. C. B. Lee v. Colſaill, 

4. Voluntary eſtates made with power of revocation are, by the 
ſtatute of 27 Eliz. as to purchaſors, put upon the fame foot with 
conveyances made by fraud to deceive purchaſors. 3 Rep. 83. re- 
Ports that it was fo ſaid. | | 

5. A man had conveyed his land to the uſe of bimſei, ſor liſe, and 


then to the uſe of diverſe others of his blood, with future power of rc- 


vocation, as after ſuch @ feaſt or after the death of ſuch a vic, and at- 
ter, and before the power of revocation commenced, he (for a value 


able conſideration) did bargain and 11] the land to another and his 
heirs; this bargain and fale is within the remedy of the ſtatute; 


for although this ſtatute ſaith, (the ſaid fir? conveyance not by him re- 
dated according to the pon er by him reſerued which ſeems, by the li- 
teral ſenſe, to be intended of a prefeit power of revocation, (for no 
revocation may be made by force of a future power until it comes 
in eſſe;) yet it was holden that the intention of the act was, that ſuch 
a voluntary conveyance which was originally ſubject to the power 
of revocation, be it in preſent, or in future, ſhall not be good 
—_ a purchaſor bona fide upon a valuable conſideration, and 
if other conſtruction be made, the act will ſignify very little, 
and it will be eaſy to evade ſuch an act. Bridgn. 23. in calc 
of Garth v. Eresfield, cites it as Mich. 42 & 43 Eliz. 3 Rep. 82. 


Þ. Standen v. Bullock. 


6. A. covenants t tand ſeiſedin conſideration of love, &c. to him- 
ſelf for life, remainder to his eldeſt ſon, &c. with power to leaſe for 
21 years, and reſerving a power ts revske the uſes ; A. for 30 l. mace 
a leaſe to B. for 21 years; though the power was ill, being on co- 
venant to ſtand ſeiſed, yet, having power of revocation, the law con- 


ſtrues it as revoked and void quozd the lee, and that A. was a te- 


nant in fee when he made the leaſe ; and it is expreſsly within the 


27 EL 4. being in conſideration of a fine paid, Cro. J. 180. Irin. 


5 Jac. B. R. Croſs v. Fauſtenditch als. Shoreditch. 


to be reſolved that it was ſufficient, and a revocation of the former eſtate quyn that leaſe, Cro. | 
180. cites 29 Eliz. B. R. Hiade v. Collins, 


Godb. 289. 
Pl. 416. 8. 
C.-: Roll, 
R 204 8. 
Cs. . 
and reſolv- 
ed that it 
was ſo 
Without 

av Et ment 


7. The king's debtor is ſeiſed of lands in fee; and being fo in- 


debted and ſeiſed makes a feoffment to a ſtranger, with power of rev0- 


cation, and dies without Tevacation. This land is liable to the king's 
debt; for it was in the power of the debtor to revoke this fe- 


offment, and then without doubt the land had been liable to this 


debt; and his not revoking it was with an intent to defraud the 
ting as the law will preſume; and therefore it was adjudged = 
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the two Chief Juſtices and Chief Baron, that this land is liable of fraud 
to the king's debt by the common law. Jenk. 285. pl. 19,—— „ 
13 een IKEA ; . 4 . ingmfition 
Mai 8. cites Paſch. 21 Jac. in the court of Wards, Sir Edward * eee 
Coke's cate. & tene- 
menta ha- 


buit. S. C. cited Hob. 339. in caſe of Lord Sheffield v. Ratcliff. | - 


8. A. before marriage with M. agreed te aſſure 1000 0 year for [ 533 ] 
a jounture, and after marriage conveyed lands of greater value to Ni abs 
; . | 4 elf. N 
truftces to her ufe for 109 years, if jhe ſo long live, to commence pra. (A) pl. 


after his death, but there was an indorſement to make void the deed 10 cites S. 


4 C but omits 


upon the making a jointure of 1000 /, a year according tot 
P 8 © J ) S he fir the proviſoe 


agreement, and in the leaſe there was a proviſo to determine at the 
will of A. This was held a good leaſe being made in purſuance of 
the firſt agreement, though no mention then was of any leaſe to be 
made, but it is fourwued on a good conſideration and not fraudulent, 
Cro. J. 454. Mich. 15 Jac. B. R. Griffin v. Stanhope. 

9. A. ſettled a jornture an hie wife with power of revacation, and af- 
terwards A. on the marriage of B. his nephew with M. agreed to 
ſettle n B. lands of 7097. per ann. Though the lands fall ſhort 
cf that value, it hall not be ſupplied out of the joĩnture; for though 
tie jointure, being with power of revocation, was fraudulent as to 
purchaſors, yet it was not ſo to the nepaew or his wife, being made 


long before the marriage. Mich. 26 Car. 2. Fin. R. 146. Parker 


v. Serjeant. 

10. Baron and feme ſeiſed in right of feme, of a refory, in conſi- 
deration of marriage of their ſon, and of a portion to be paid him, 
levy a fine to four others, to tae ule of baren for life, and then of ſeme 
for life, remainder ts the jor and his heirs, with a patwer to baron and 
his feme, it conſent of the ja:d four perſons, or the ſurvivor of them 
to revoke the uſes, Baron dies, feme enters and ſeils the rectory for 
I 400 J. to Fo 8. (who had n:tice of the fine and uſes) and without con- 


| ſent of the ſurvivor of thoſe four, there being only one then living; 


and reſolved per Cur. that this tirit conveyance is not within the 27 
Eliz. nor fraudulent againit J. S. the purchaſor. Jones. 94. Mich. 
29 Car. 2. B. R. Buller v. Waterhouſe. 

11. A. makes a voluntary fettle:nent reſerving a pater to mort - py if no 
gage and charge the eſtate with wrt jms he thorn lt t; lo that he fraud be 
2 8 41 0 5 . ed; 6 
may charge it to the full value. | NIE, in eftest, amarnunts 0 4 23 - 

. | * * „ 2 proviſo 

pawwer of revocation, and therefore fraudulent as againit creditors, cparee with 
by ſtatute and judgment. 2 Vern. 511. Irin. 1705. 1 arback 20904. (be- 


. * 
ing a Parti- 


v. Marbury, a 
a can Jam) 


is not within the ſtatute, per Cur. Lev. 152. Mich. 16 Car. 2. B. R. Jenkins v. Key nis. 


(M) Forfeitures or Penalties inflicted for fraudulent 
Conveyahces and abetting the iame. 


„ Elix. cap. 5. 8 3. enacts that every 77 the parties to ſuch æ coping a 
fraiddulent conveyance, voud, fait, 1 cgment OT EXECUTION, Who, b:in? | 


1 | privy © 


533 
of goodꝰ, in 
| 4 Fe- 


vas held 
within this 


47. Mich. 
28 and 29 
Eliz.C. B. 


privy ibereunto, ſha!l wittingly juſtify the ſame te be done bona fide, 
and upon good conftaeration, or fhall alien or aſjign any lands, leaſe er 
goods fo to them conveyed as aforeſaid, ſball forfeit one year's value of the 
lands, leaſe, rent, common or other profit out of the ſame, and the to hole 
value of the goods, and alſo ſo much money as fhall be contained in ſuch 


. covinous bond; and being thereof convicted, ſhall ſuffer half a year's im- 


priſonment without bail. And here the ſaid forfeitures are to be divided 
between the queen and the party grieved. 


Peudjetoa Y: Gunſton. 
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Reſolved, 
1ſt, that 
nere W. 
had arreed 
for 1000 J. 
paid &y 2 
T. to are 
100 J. der 


arz to im 


2. A. owes B. 201. and he makes a frauduleut gift of his goods worth 


2000 J. though A. is defrauded but of 20 J. yet B. thall forfeit the 


whole value of the goods fo contracted; per Mounſon J. becauſe 


the perſon. of the debtor is chargeable. 2 Le. 8. 19 Eliz. C. B. 


Creſwell v. Coke. 


3. 27 Eliz. c. 4. S 3. enacts that every of the parties to ſuch 


fraudulent conveyances, or being privy thereunts, wha ſhall juſtify the 
fame ta be made bona fide, and an good confederation, to the diſturbance 
and hindrance of the purchaſer, or of any other lawfully claiming, from 
by or under him, ſhall forfeit one year's value of the lands, or other here- 
ditaments fo purchaſed or charged, to be divided betwixt the queen and 
the party grieved, and being there convitled, ſhail ſuffer Half year's im- 
priſenment without bail, | | 


during his on life and his wife's, and for aſſurance of which, a mortgage was made, though W. cid 
rot pay the money, yet is he a pur cba/or within 27 Fliz. becauſe named a; party in aruft for ben: ft of 
T—:4;, Tha! the eſtate on the mortgage was a /uficient purchaſe, within the ſtatute. 30ly, 
That rege 30 * 7 241 ſhall be forfeited without apprttonments on a mortgage, as well as on an 
eff l<te ale; fo on 2 ha or a petty onmwity made by fraud Athly, That every defendant found 


guilty mall pay a year's value of tlie land, every we by fin ef, and not jointly amongſt them all. —— 


sthly. That a defendant being 16 7 of ge, and privy to the conveyance, and having j it to 
be made bona fide, ſhail be puniſhed as cf #47! -7: —Cthly. The bill being preferred ly on thi: - 


tate, the court of Star- ChHunb er could not incregſ or diminiſi dhe penalty of the ſtatute, nor impoſe « / nr 


jor the Hag. Noy. 105. Poulton v. Wileman. 

Upon evidence in an action on this ſtatute, defendant on his ex-mintion in chancery depoſed, tha: 
72 ea; bt it 1 29d ed, nnd en g confideration, and reſol ved: iſt. That a purchaſe „after ſuch a- 
CRvny, mall not have an ation wn Ly. That thought} Or (0-1: Vino is nat a direct 4 fi r. 
ch. That is not a 4%y avowing, but i pana, and ſo hot Within the ſtatute.— 4 
bet he that had the future intereſi for years, might have an action on the ſtatute, 4 bein roars 
night have an action for forg:rg decdt, &c. Noy. 115. Covil v. Barton. | 


(N) Actions and Pleadings on the ſeveral Statutes 
| of Frauds. | 


1. 5 8 HE action on the 13 Eliz. 5. is not a fopular action, but ex- 
* tends only to the party grieved, per Dyer and Manwood J. 
19 Eliz. C. B. 2 Le. ꝙ in the caſe of Creſwell v. Cook. 7 
2. The father aliens to his ſen and heir for money (and money is 
really paid) yet it ſhall be intended fraudulent, unleſs the contrary be 
ſhewed and averred; per Harris Serjeant. 3 Le. 254. Mich. 32 Eliz. 
C. B. in the SERIEANA“s caſe, ſays it was lately fo adjudged in the 
Court of Wards. ; | 

3. A. brought debt on a bond againſt B. as heir to his father, — 

FE | entered 


a fide, 
eaſe er 
e of the 
Whale 
n ſuch 
* in- 


lv, 


n an 


found 


Lb 5 


Paſch. 4 Geo. 1. 10 Mod. 405. in caſe of Nab v Nab. 


| Fraud, 


entered into the bond. B. pleaded dens per deſcent, - He having, 
long before the à ion brought, made a feoffment of the lands by deſcent 
to one W. but this was proved to be by fraud, to bar A, of h1s action, 
and to avoid icotlment by the 13 Ez. 5. and this was allowed to 
be g/ver in evidence without pleading it, becauſe the ſtatute was made 
in /uppreſſion of fraud, and therefore mult have a favourable interpre- 
tation; and it would be very unrcaſonable to oblige the party to plead 
a feoffment to which he is an entire ſtranger. 5 Rep. 60. Mich. 32 
and 33 Eliz. B. R. Goock's cafe. | 

4. If the party be charged with a ſpecial fraud, he may plead 
that the conveyance was made bona fide, and 1t will be a good plea 
without any traverſe. Arg. Goldſb. 119. Hill. 43 Eliz. in caſe of 
Price v. Sands. 
* 5. If the ue is general, ſeiſed or not ſeiſed by the feoffment, the co- 
vin may be given in evidence, when the feoffment is given in evi- 
dence; but it the iſſue be taken directly, infesffed or not infeoſfed, the 
feoffment mult be avoided by pleading the covin ſpecially; for it is a 
feoffment tiel quel. Hob. 72. Prin. 12 Jac. Humberton v. Howgill. 
Ne infooffa pas, cannot be pleaded. Hob. 106, 


6. An information upon the ſtat. 27 Eliz. of fraudulent conveyances 


by the party grieved, though brought after the year, is good, and 
not within the ſtat. 31 Eliz. 5. for that is to be intended of com- 
mon informers. Noy. 71. Anon. cites it to have been ſo agreed in 
one Holden's caſe, | | 

7. A conveyance made to avoid a ward/hip was decreed not to be 
given in evidence. Toth. 105. cites Mich. 6 Car. Biſhop of Here- 
tord v. Bright and Barkley. | 

8. If the ſtat, of 29 Car. 2, 3. be not inſiſted upon, the court 
will compell the performance of an agreement, though not in writ- 
ing. Arg. 10 Mod. 404. cites it as held in caſe of Kingſman v. 
Kingſman. 


2 


Nab. 8. 


(O) By Perſons intruſted. 


I, A gave to B. ſeveral ſums of money to put out at intereſt for his 
+ Le. uſe. B. pretended he had put it out, and that he had the ſe- 


curities in his cuſtody, when in truth he had purchaſed copyhold lands 


in his own name with the money, and was admitted, and ſurrendered 
the ſame to himſelf for life, and after to a nephew. This being 
tound out, B. entered into a ſtatute to ſurrender to A. the copyhold, 
and B. ſurrendered accordingly ; but before that A. was admitted 
B. died. "The nephew being preſented as next heir of B. the lord 
would not admit A. on a bill brought by A. and the eſtate of B. 
appearing not ſufficient to ſatisfy A. and B. having promiſed, that 
his nephew, when of age, ſhould ſurrender, it was decreed that A. 
ihould hold the lands till the infant come of age, and then he ſhould 
turrender; Per Ld, K. Coventry. Nelſ. Ch. R. 33. Coſin v. Young 


and Fuller. | 
7 Tt 4 (P) By 
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5351 


And the 


ſame was 
done per 
Parker C. 
And G. Equ. R. 146. Jones v. 


See (U) 


— — — 


| 
4 
F 
| 
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(P) By Conſtruction. 


Se where H. 1. A Was tenant for life, remainder in tail to B. his fon. FF. 
3 4 At thintin that A. had fee, applied to B. to procure a leaſe for 
year, and three lives of A. for 400 l. fins, und a ſmall yearly rent. B. told J. ö. 


a/e for 30 


the ſon, that A. had prover to grant ſuch leaſe, and imtermeddled in the procuring - 


1 it, and part of the money was applied to B. 's uſe. Decreed that A. 
ther had no and B. both join at their own coſts to confirm the leaſe to J. S the 


power to plaintiff _ the eftate thereby granted. Anno 1649 N. Ch. R. 


X eg 46. Hunt v. Carew. 
? - 
quain:ed the father of it; but B. ſaffered the liſſie ro lay aut 22001. in improvement, without a. 
guainting bim that A. bd 3 right to grant ſach leaf, but encouraged him to proceed. It was de- 
creed that the leiſee ſhould hold during the reſidue of the term againſt B. his father being 
dead. Hill. 9 Anna, G. Equ. R. 85. Huning v. Ferrers. Abr. Equ. Cates, 357. 8. 


C. Haning v. Ferrers. | 


» Vern. 2. A. having title to an eſtate food by, andſuffering a purchaſor to gy 
1 en without diſcloſing his title was poſtponed. 2 Vern. 151. cited by 
the court in the caſe of Hunſden v. Cheyney, as the caſe of Dr. Amias, 
he caſe was mortgagee or counts of a ſtatute was inquired 

of by one treating for the purchaſe of the land, if it was free from in- 
cumbrances, who ſaid it was, on which he purchaſed, and was re- 


lieved, Cited Mich. 34 Car. 2. in the caſe of * Hobbs v. Norton. 


2 Chan. Cafes, 128. 
This was 3. A gentleman of 3000/7. per ann. being tricked into a recog- 
firſt = nizance, (by a /crivener, who wormed himſelf in as a co-ſccurity) 
creed 2} for 1000 J. of which 300 J. only was paid to himſelf; and the re- 
ofthe holls, ſidue, after ſeveral delays, being made up in money and goods, &c. 
and upon to the ſcrivener (in confederacy with the lender), was relic ved on 
3 the circumſtances of fraud, and decreed to repay ny the 300 /. 
Chancellor, and intereſt, and a perpetual injunction againſt the ſtatute, as to 
the decree the plaintift; per Somers C. Hill, 1697. 2 Vern. 346. Smith v. 


was afiirm- ÞD 2 
ed. Hill. Burroughs and Loader. 


1697. Ch. Prec. 80, 81. Smith v. Loader and Burroughs. 


4. A. deviſed 300 l. to B. but if B. married without conjent of C— 


[ 5 36 ] C. te have the 300 1.—}. married D,—C. knew of the courtſhip 
and the marriage had with the privity of C. but he never conſented 
: or contradicted. Cuwper K. thought it a facit conſent and a frau, 
and decrecd the 300 J. to B. Hull. 1706. 2 Vern, 580. Meigret and 

Us. v. Meigret. | | 
Ttisnotne- 5. A, had two daughters B. and C.—A. was tenant for life of 
cellary that lands, remainder to B. a feme covert in tail; on a treaty of marriage 


ſuch f« x ö e 
covert or between J. S. and C. J. S. inſiſted on 1000 J. which A. could not 


infaut de give B. and her huſband encouraged the marriage, and ſolicited A. 10 
_ active pe” convey the intailed lands to J. S. and C. which A. did: it was decreed 


e pag after A.'s death, that B, ſhould be bound by the conveyance, and 


if it appears levy a fine on penalty of payment of coſts; and a perpetual injunc- 
| kl 


that Licy on 


8 


7 
eaſe for 
4455 


curing 


hat A, 
S the 
GH. R 


heu- 21. 
as de. 
r being 
357. 8. 


Ir 10 99 
ted by 
Imias. 
guired 
m in- 
as re- 
Orton, 


ecog- 
urity) 
e re- 
, &c, 
ed on 
300 /. 
as to 
th v. 


13 i 
tſhip 
nted 
alli 
and 


fe of 
tage 
not 
A, 13 
reed 
and 
INC 
tion 


Fraud, 


tion granted to J. S. and C. for quiet poſſeſſion. Tr. 9 Geo. 9 Mod. 
35. Savage v. Foſter, | | 


could not be done without their Knowledge, and they gave no notice, 


6, Du tacet conſentire videtur, See Maxims. 


A 


(Q ) By Conſtruction, as to Mortgagees. 


Prior incumbrancer witneſſes a ſubſequent mortgage, and told 
the money lent at his maſter's chambers, being his clerk, 


and for that alone had his own ſecurity poſtponed. Tr. 1690. 2 
Vern. 151. in tlie caſc of Hunſden v. Cheyney, cited as the caſe of 


Clare v. Earl of Bedford. 


Though he was an fart. Tr. 


9 Geo. Med. 38. SAVAGE v. FOSTER, Cites the caſe above, but 
adds that the infant was clerk to an attorney, and ingreſſed the ſub- 
{cquent morigage. | 

contents, vet ſince it id not appear but that he might know them, it would he preſumed, that if 
he could write or read, that he Knew the tubſtance of the deed, which he, having atteſted it, un- 
dertook to ſuppott by his evidence, and hie not acquainting the ſecond mortgagee with his former 
mort! age, the ſecond mortgage» ſhal! be preferred, per Cowper C. Wms's Rep. 394. Hill. 1717. 


Mocatto ve Murgatroyd. 


But in a note, there it is faid, that King Ch. in 
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were privy 
to it, and 
that it 

9 Mod. 37. 


Where 2 
firſt mort- 
gagee is 
qawitnef; to 

a ſecond 
mortgage, 
though it 
appears 
not, that he 
actually 
knew the 


Mich. 1732. 


thought that a bare atteſtation, without other circumſtances of preſumptive notice, was not 
ſufficient. 


2. A cgunſellyr has a ſtatute from A. and is adviſed with about 
lending loo. on a mortgage by. B. to A. and draws the mort- 
gage, in which was a covenant that the eſtate was free from incum- 


brances, and conceals his own ſtatute, Per Cur. 


It he, who only 


conceals his incumbrance, ſhall be po/7poned, much more ought a 
counſellor acting thus, and decreed accordingly. Mich. 1699. 2 
Vern. 370. Draper v. Hill, & al. | | | 

3. A. mortgaged his land to B. and propoſing to borrow money 
of C. on the fame land. C. ſends D. to B. to % B. if he had 
any mortgage on A.'s land.. ſaid he had n5t.—but D. never told 
B. that C. was about to lend money on the fecurity to A. and the 
queſtion D. aſked was in a public market, and it was what A. 
owed him? Decreed at the rolls, that the eſtate ſhould ſtand 


charged with B.'s debt firſt. 


But Lord King directed a trial 


at law, whether D. told B. that C. was about to lend money 
on A. 's eſtate when D. enquired what B.'s debt was, end directed 


B. 's anſwer to be read as evidence. Paſch, 1706. 2 Vern. 554. 


Ibotſon v. Rhodes. 
4. A. having leaſe-hold eſtate mortgaged it to B. and afterwards, 


O 


on a plauſible pretence, b»rroaws of B. the original leaſe, and ſhews 


it to C 


* 


of whom he then borrotbed 250 1. on it, but returned the leaſe 


to B. ——Decreed at the rolls to poſtpone B. to C. as guilty of 


fraud on C. But Cowper C. reverſed the decree ; for that B. had 
acted innocently in what he had done. Mich. 1716. 2 Vern. 726. 
Peter v. Ruſſel. : | 


lent mare money, but the leaſe was returned to B. in an hour's time; ang] B. in his anſwer denied, 


and no proof was made of B.'s knowing the occaſion of the bot rowing 


3 | 


Mich. 

Geo. Go 

Equ. R. 

122, S. C. 
and ports 
that A. bor- 
rowed the 
leaſe of B. 
a ſecond 21 *, 
and then C. 


. But otherwiſe 2 comti- 


nation 
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guten brtieucen af mortgagee an u 5.250) lo draw in a ſecond mortgage will poſtpone the firſt. But 
here C. truſted A. more than B. did. v 


| [ 537 ] 5. J. S. an owner of a ſhip mortgages his ſhip to A. with whom he 
leaves the original bill of ſale, and this mortgage was by deed of mort- 


gage only, tit het any indorſement or notice of the mortgage an the 
bill of ſale, as is uſual ; afterwards (at the requeſt of J. S.) A. lets J. S. 4 
have the original bill of ſale; and thereupon J. S. made ſeveral ſulſe- 
guent mortgages of ſeveral parts of the ſhip, which were i:dor/ed upon i 
the original bill of ſale, and ſome time after J. S. delivered the bill of a 
ſale to A. who made no objection as to the indorſements. Cowper C. 5 
decreed that this, together with the long acquieſcence afterwards, } 
amounted to an plied conſent in A. to the ſubſequent mortgages in- F 
dorſed and ſhould give them a preference. WW ms's Rep. 392, 393. 
Hill. 1717. Mocatto & al. v. Murgatroyd. | | 
6. And in this caſe, A. was ordered to pay coſis to the indorſces of the | 
ſubſequent mortgages on the bill of fale, who were the plaintiffs; but 
not to have his cots over againſt J. S. in regard, as Ld. Chancellor 
ſaid, it was not reaſonable that A, ſhould onerate his pledge with coſts | 
| eccaftoned by his unjuſt —_ Ibid. 395. | "EL | 
S. c. cited 7. Tenant for life borrowed money, and his ſon, who was 
F. 10 Geo. next in remainder and an infant, was a witneſs ta the deed of mort- | 
— — „. gage. The mortgagee was relieved on the foot of fraud, becauſe | 
But by the the infant did not give him notice of his title, cited as the caſe of * 
couniclot WATTS v. HASEWELL, Jr. 9 Geo. 1. 9 Mod. 38. in the caſe of 
3 Savage v. Foſter. | | 
ſaid, that the ſon folicited the | nalin the money, and carried the deed to ccun ſ /, and witneſſed the mort- 
gage. 9 Mod. 96. by the name of Watts v. Treſwick- A letlee for 21 years was a witneſs to a | 
conveyance in fee, and ſome years after, when his leaſe was expired, and not before, he claimed 71 
by a prior releaſe from the ſame perſon that executed the conveyance he was witneſs to, but de- | | 
creed againſt lum by the Ld. Keeper Corentry. Netf, Ch. R. 28. Gwin v. Edmonds. 


„.. (1 1 (Q. 2) By Conſtruction, as to * Purchaſors. 


„ 


So here I, HERE is a great difference between a mortgagee's not giv- 
[en ing notice to a perſon whom he knows to be in treaty for the 5 


” 1 tc1l, . . 
[ane ſale, or any ſettlement of the land in his mortgage, and where the | 


bin cftaze mortgagee himſelf helps carry on ſuch a treaty. Paſch. 10 Geo. I. 


bor lte, e- 9 Mod. 96. Oſborne v. Lea. 


Seat As rel Ice 

ler of tenantfor Vfe i d nd money enfin] the leaſe, though for 30 years, was eſtabliſhed againſt 
the remaincerman, per Ld. Harcourt, Hill. 9 Ann æ, G. Equ. R. 85. Huning v. Ferrers.— Abr. 
qu. Caſe- 357. 8. C. - oncealment wnly will not make a grant Il, which at firſt Was good. 
An all acts ought to have reſurt to ther firſt original, per Montague, Ch. J. on a trial at bar of an | 
$146 oat of Chancery. Cro. J. 455. Mict 13 Jac. B. R. Gritiia ve Stanhope, | 


(R) By Conſtruction, relating to Marriage. 


1. HOUG H the conſideration of marriage be a good con- 
4:Geration, jet if pruver of revocation be annexcd to it, it 
vol 


ſt. But 


Fraud. 


void as to ſtrangers. Lane 22. Mich. 4. Jac. in the Exchequer. 

Anon. 
am he 2. A bidetu makes a deed of her former huſband's eftate, and mar- 
5 2 ries, the ſecond huſband not privy to it; decreed the ſecond huſband 


to enjoy the eſtate notwithitanding. 2 Car. 2. 2 Chan. Rep. 81. How- 
ard v. Hooker. | 
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He 3. Plaintiffs were the defendant's ſiſter's children, and on a bill 
75 of againſt defendant (being an infant) to diſcover a deed, the queition 
SC was, if defendant's father had ſcttled lands on plaintiff's mother? 
: * 'The proof was, that about two years before her marriage, he had put 
Fant, her in poſſeſſion of theſe lands, and had articled, on her ſaid marriage, 
1 4 ſettl: them on her and her heirs, and the defendant, (then an infant) 
393. was a witneſs to the articles. Put though there was no other [ 5 38] 
1 proof of ſuch deed of ſettlement, yet the court decreed for the 
4 plaintiff. But it was reckoned a hard caſe to decree an equity 
” on a deed which had no other proof. N. Ch. R. 94. Kingſton v. 
"Ry Manwaring. | 
ofts 4. A recognizance entered into by the wife, the day before mar- 
riage, was ſet aſide, and a perpetual injunction granted though one 
_ witneſs depoſed the huſband's conſent to the drawing it, but that 
af 4 witneſs had an aſſignment of it to himſelf. 24 Car. 2. 2 Chan. R. 
K 4 79. Lance v. Norman. _ | | 
5. A widew intitled to dotber releaſed the ſame, uon a ſulſe ſuggeſ- 
3 of tion, viz. that her huſband by his will had given her 3500 /. in lieu 
thereof; and this releaſe having been produced to MH. and her re- 
ny lations, en the ſon's marriage with Au. and a ſettlement made, and 
od . portion paid, the mother the widow, ſhall be bound by it, and 
de- even though her ſon, who ſurpriſed her into ſuch releaſe, had de- 
frauded her of all the money left her by her huſband's will, and 
which was the like ſum of 3500 l. which was given her abſclutely, 
. and not intended to be in lieu of dower. Hill. 1690. 2 Vern. 133. 
Beverley v. Beverley. | 
6. On a treaty of marriage, the mother hears her ſon declare, that 
ſuch a term was to come to him after his mother's death, and witneſſes 
10 a deed of ſettlement of the reverſion thercof on the iſſue of that mar- 
8 riage, after the mother's death; the term was in truth entailed on the 
18 mother. Vet ſhe 1s decreed to make good this ſettlement, and to 
8 ſettle the reverſion accordingly after her death; per Commiikoners. 
Trin. 1690. 2 Vern. 150. Hunſden v. Cheyney. 
7. A. the father, denied to conſent to his ſon's marriage with B.'s Ara je the 
1 daughter, wnleſs he would give bond to pay 100 l. i him, which he father in 
an pretended he wanted for a proviſion for younger children, upon which ante" gee 


the ſon, rather than the match ſhould go oft, complied. But upon the b, he 
a bill brought by the fon and his father in law, he was relieved. Arg. would be 
Io Mod. 448. cites it as the caſe of Sloan v. Fowler. hn oo 

| per Maſtei 
of the Rolle. Mich. 1718. Wms's Rep. 497. in caſe of Turton v. Benſon 8. F. Ibid. 398. by 
Parker C. for he is as a purctaſor, by giving a portion or ſettling lands, 


2 


4 | 
CS} 
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See 2 Vern. 
220. Patch. 
1691. Cottle 


v. Fripp. 


Mich. 1691. 


Ch. Prec. 
35. S. C.— 
S. C. cited 
Mich. 2 
Geo 6. 
F.qu. &. 


32J. 1N CAE 


of Peicr v. 
RuſTl. 
B. C. cited 
P. 10 Geo. 


Fraud. 


(S) By Conſtruction. As to Settlements or Portions. 


I. B OD to ſettle a jointure. | 

marriage, and after a ſettlement is made, which ſettles the 
eſtate on the wife, and the iſſue of the marriage. — This ſettle- 
ment is good, as to the jointure, but fraudulent as to the children, 
in reſpect of a purchaſor, Hill. 1684. Vern. 286. in the caſe of Jaſon 
v. Jervis. 

2. Widnw before her marriage with her ſecond huſhand, %ns 
over the greateſt part of her eſtate to truſtees, in tri for her chil- 
dren by her former huſband, though this w.s without the confent of 
her ſecond huſband, yet per Jefferies C. it being done for a proviſion 


for her children by a former huſband, it is good, and decreed that the 


huſband, he having ſuppreſſed the deed, pay the ſum mentioned in the 
deed to be the value of the goods. Mich. 1686. Vern. 408. Hunt 
v. Matthews. | | 

3. A. on his marriage with M. ſettled on her the lands in queſtion, 
for her jointure. B. the ſecond brother of A. was privy to an entail, 
and to the treaty of marriage, and engroſſed the jointure deed. A. dying 
without iſſue, deviſed the inheritance to J. S. B. having the deed of 
entail, brought ej ectment and recovered. J. S. marries M. the wi- 
dow. Decrecd for M.'s jointure againſt B. and all claiming by, or 
under him, but as to J. S. who claimed the inheritance by a volun- 
tary deviſe, the bill was diſmiſſed. Mich. 1691. 2 Vern. 239. + Raw 
v. Pool.—affirmed in Dom. Proc. 240. ut ante. 


by the name of Raws D v. Por rs, but ſays, that the brother B. who was the remainderman, 
goin'd in 1/2 jorrture on M. was decreed to confirm it. 9 Mod. 96. Paſch. 10 Geo. in Canc. in cafe ot 
Ohorn v. Lea. | 


*[539] 


But by the 
ſettlement, 


the huſband 


was mae 
tenant tor 
life, and 
the wife, 
tenant in 
tail, which 
the court 
would not 
decree, but 
ordered an 
uſual join- 
ture to be 
made on 
Her, viz. an 
eſtate for 
life, im- 


4. B. on marriage with M. ſettles a jointure on her, with the ap- 
probation of A. his father, and who witneſſed the deed. The fon died, 


afterwards A. diſcovered, that B. was only tenant for life, and that the 
fee was in himſelf, and recovered at law, upon a bill by the wife; Ld. 


C. King faid, he ſhould make no difference, whether A. knew of his 
title or not, at the time, conſidering the near relation of father and 


fon, that it was plain, it was thought the ſon had the fee, and had it 


been known it had been 1n the father, his joining would have been 
inſiſted upon, elſe the marriage would not have been had, and as he 
knew of the ſettlement, he ſhall not take advantage againſt it. And 
though there was a covenant in the deed, and the ſon left aſſets ſufficient, 
his lordſhip faid, he would compleat her jointure, and would not ob- 


lige her to have recourſe to the covenant. Sel. Ch, Ca, in Ld. King's 


1 ime. 59. Mich. 1726. Teaſdale v. Teaſdale, 


peachable of waſte. Ibid. 60. in a note there. 


The bond is given before 


„ dr e en 7 me 


By 


Fraud. 839 


(T) By Conſtruction, as to Settlements, or Portions, 5**(R)pl. 
in Reſpect of Promiſes, &c. for Refunding, &c. * 


T. F A T H E R promiſes 1001. in marriage with his daughter Roll. 21. pl. 
to A. The daughter in conſideration of this promiſes to pay 1. Collins's 
100. to the father. Per Popham, pleading the covin will deſtroy ee, en 
1 3 - a 3 774. S. C. 
the father's action. Mio. 468. Mich. 39 and 40 Eliz. Collins v. O. 63. 
Willes. | N 3 
2. On a treaty of marriage between A. and the daughter of B,— 2 vera. 
B. would not conſent to the match, becauſe A. owed 200 J. to D. — 590. S. C. 
To remove this obſtruction, C. (A. 's brother) takes up his brother's comes 
bond, and gives B. his own.—A. privately gives C. a counterbond, in the cate. 
and B. 's daughter is privy to all this matter, and encouraged it —A, of Lamlee 
dies, —his widow takes adminiftration. The widow ſhall avoid this Yon 
counterbond, though party to the fraud, And if C. himſelf had been cited. 
plaintiff, he ſpould have been relieved. —And if this bond ſhould be Mich.r71g: 


Jufcred to lie on A. 's eſtate, it might ſwallow the aſſets, and defraud pg 7 0 * 
549 


the creditors, as it alſo injured the plaintiff, in the right ſhe had by of Turton 


the cuſtom of London, to the perſonal eſtate of her huſband, Mich. ». Benſon. 
- ' . | ern. 
1685. Vern. 348. Redman v. Redman. 7 


cited Ch. Frec. 522. 


1687. Gale v. Lindo. S. P — cited 2 Vern. 500. 


3. A. on the treaty of marriage of his ſiſter with B. lends her pri- 
vately 100 l. to make up the fortune B. inſiſted upon, and the gives 
bond to A. for re- payment. — A. and B. and the lifter all die.— Ihe 
executor of A. ſues the bond againſt the ſiſter's executor. Jefteries 
C. decreed the bond to be delivered up as fraudulent. For ance a 
fraud and always.a fraud. Mich. 1687. Vern. 475. Gale v. Lindo. 
"The reporter makes a quære, if the condition had been that in cate 
{he had ſurvived the hutband, then ſhe ſhould repay, whether ſhe could 
have been relieved ? and ſays, note, it was opened in this caſe, that % 
wife after the hujband”s death, agreed to repay the money, and actually 


paid part. Sed non allocatur ; ibid 476. 


4. A widow agrees on marriage of her ſon to :eleate and ſettle her ” C. cited, 
* * 5 * . by Fu * 725 * 7 . 1. 
jointure; the ſon privately agrees to convey to her a leaſehold, It is . 478. 


an underhand agreement to defeat the agreement made on the mar- —2 Vern. 
riage, and ſet aſide as fraudulent. Mich. 1704. 2 Vern. 400. Lam- 49 7 C. 
” Ine? Aly —— 
Ice v. Haman. - | | | Veru. 240. 
P:ſch. 1684. Peyton v. Bladwell. S. C. cited 2 Vern. 50%. 


5. Where the ſon without the privity of the father or parent, treat- [ 540 1 
ing the match, gives a bond to return, or refund any part of the portion, 8. C. eit 
it is void. Mich. Vac. 6 Annæ, 1 Salk. 156. Kemp v. Coleman. — Arg. 0. 
But where he delivered up and releaſed a jhew-bond for 100 l. as he Vo. 447. 
promiſed, and gave a releaſe for the real portion; on the payment to —_— 3 
the truſtees, the ſon could have no relief. Mich. 1717. 2 Vern. 752. Mict.i7 rg. 


Williams V. Callow. : Turton v. 


Benton, S. 

P. and adds, that an after promiſe by the ſon to pay it, is but mudum pattum, —Wrms's Rep. 456, 449. 
8. W and P. I ; 4 1 

And the am over of ſuch bond te creditors, does not make the bond obligatory, Ch. Pr e. 

£22, Turton v. Benſon, 5 P. 2 Vern. 764. 0. . —— ms Rep. 490. 499. 8. C. ant. 


ed. 


540 | Fraud, 


Where the ſon covenanted in conſideration of 3500 J. that his father ſhould ſettlo 300 J. per 
ann. which the father did, and the ſon 9ver and above the ſettl:ment, | voluntarily] oave a bond to laude 
A wife 10007. if ſhe ſurvived him; the ſon died, and on a bill by the father, to fer aſide this bond, 
as in fraud of the marriage agreement, decreed agaiuft him. Nich. 1699. Abr. Equ. Caſes, 88. 
Gifford v. Gifford. | 

Aud the court took a difference, where the father was party to the articles, and the ſon privately 
agreed to releaſe {a much a year to the father; fo as the wife's father, who was party, was de- 
ceived, Whereas in this caſe, {on 1 15 party to the articles, and was to bade the portions and might 
Sve it as he pleaſed. Ibid. S. C. cites the other point, as the caſe of Butler v. Chaticey. ——— 
4 P. cited Wms's Rep. 121. by Ld. Ch. in caſe of D. Hamilton v. Ld. Mohun 


S(O) (U) By Conſtruction. In Breach or Prejudice of 
| a Truſt. 


1. 8 TOC was inveſted in truſtees, by will. The fruſtecs or- 

dered their agent, the teſtator's brother, te ſel! the ſtock, 75 
that he did not ſell for leſs than 2500 l. and whatever he fd "ig mare 
ſhould be for his own trouble. The agent agrees for the ſale of this 
ſtock for 3420 l. and after purchuſes the ſtack from the truſtees for 
28001. who alloy him 1001. fer his trouble in buying, ſo that he 


54 6007. by the ſtock, beſides what was allowed for his trouble. 


pon a bill brought for the overplus, the ſame was decreed; the 
court declaring, that no truſtee, or any perſon acting under a truſ- 
tee, can ever be a purchaſor in this court, on account of the great 
inlet to fraud. Sel. Ch. Caſes, in Ld. King's time. 13 Patch. 15 
Geo. 1. 1725. Whitaker v. Whitaker, | 

2. An advantageous leaſe made of 9g houſes, much under the rcal 
value, by a charity to the nephew of their clerk, and which the nephew 
afterwards aſſig ned over to the clerk, in conſideration of 100 J. proved 
to be paid, and of which leafe, the clerk made great advantages 
afterwards, was decreed to be ſet aſide. And the court looked 
upon the payment of the 1004. to be only colourable, and the 
granting the leaſe, an impoſition on the truſtees, who are not ſup- 
poſed to know the value ſo well as the clerk. But he having mad- 
an under leaſe of five of the houſes to one, who paid the clerk a 
fine of 20 J. and covenanted to rebuild the fame; that was decreed 
to continue, and the rent to be paid to the trultees. But it appear- 
ing, that the clerk had rebuilt one of the four remaining houles, the 
court by conſent, ſet the 204. received, and the protits he had 
made againſt his expences; otherwiſe would have ordered an ac- 
count of his receipts and expences, and the eſtate to ſtand a ſecurity 
for what he had laid out. Sel. Ch. Caſes, in Ld. King's time, 40. 
5 July, 1725. Pugh v Ryall. | 


Vid. Fats. (W) By ſuppreſſing, &c. Wills, &c. 

K + | 

| 1. A The plaintiff, claimed as deviſce under B. the defendant's 

747 father's will. It appeared by progf, that there was ſuch a 

will, but no exatt prof was given of the contents thereof. But 2 
| 2 ; caule 


„„ 4 }_©% 


rw 


a & ww , »*%6 A -« 


Fraud. 


cauſe the court was ſatisfied that the defendant had ſuppreſſed the 
will, and becauſe, * (though no exact proof was made of the contents) 
the defendant might clear this, by producing the will. It was de- 
creed, that the plaintiff ſhould held and enjoy, until the defendant pro- 
duced the will, and farther order; cited, per Jekyl, Maſter of the 
Rolls, who faid it was decreed firſt by the late maſter, and after af- 
firmed by the Ld. Chancellor on appeal, and afterwards by the 


* 541 


Houſe of Lords. 2 Wms's Rep. 733. cites it as 1708, the caſe of 


Hampden v. Hampden. | 
2. But in a like caſe, where it was proved, that there was ſuch 
will as plaintiff ſuggeſted, and that defendant had deſtroyed it, Par- 
ker C. decreed the defendant to convey the premiſtes to the plaintiff in 
fee, and to deliver up the poſſeſſion, cited per Jekyl, Maſter of the 
Rolls, and which he ſaid, ſeemed to him to be the moſt effectual 
and reaſonable decree, and faid it was fo decreed in Feb. 1719, 


Woodroff v. Burton. 


(X) Fraud, to avoid Executions, &c. 


1. RESPASS of cattle taken; it was found by verdict at 

large, that J. NM. recovered damages againſt I. N. and that 
. | the defendant, as officer, by precept took theſe beaſts in execution, but 
| that V. N. had given the beafts to the plaintiff, by covin, meſne be- 


| tween the judgment and the execution, to defraud the execution. And 
| the plaintiff, by reaſon of the giit, brought the action, and was 
barred by judgment; for the fraud [gift] was awarded void. Quod 


Nota. Br. Treſpaſs, pl. 240, cites 22 All. 72. 


| 2. If a man recovers damages, and the defendant aliens his goods 
by fraud, there 7/ue may be taken upon it; and if it be found, the 
plaintiff ſhall have execution of the goods aliened by fraud; per 
Belknap. Quod non negatur. Br. Colluſion, &c. pl. g. 

3. Judgment was againſt A. for debt and damages, and after, by 
covin to defraud the execution, he /el!s his goods and receives the 
money. Per Cur. If the buyer had #zawlzdge of the judgment, the 
ſale is void, and within the purvicw of 13 Eliz. 5. Dal. 79. 14 
Eliz. pl. 14. Anon. — 

4. In information on the 13 Eliz. cap. 5. for that the plaintiff 
had brought a plaint of debt againſt F. S. Sc. whereupon an aitach- 

ment iſſued, and the ſheriff being ready to attach him by his goods, 
the detendant, in diſturbance of the execution of the ſaid proceſs, 
did publiſh, and /-ww to the ſheriff, a conveyance, by wnich he claimed 
the {aid goods, and averred the fraud. It was objected, that this is 
not within the ſtatute, becauſe the avowing the conveyance, 
not in delay of execution, no judgment being given, but only in de- 
lay of proceſs. But the. court held contra, by reaſon of the words, 
viz. delay, hinder or defraud creditors of their juſt and lawtul ac- 
tions, ſuits, &c. here being delay; becauſe for want of ſerving the 
attachment, the appearance of J. S. to the plaintiff's luit is delayed, 
| | which 


goes _ 


The gift is 


void, and 


the plaintiaf 


may have 
execution 
thereof. Br, 
Done, pl. 
20. cites 22 
A. 72.— 
Br. Execu- 
tions, pl. 30. 
cites 8. C. 


And Periam 
and Rhodes 
J. conceiy- 
e that 
avowing 
ſuch con- 
veyance, 
tho gh n 

7 4 


WS LS 4 


— 


Ing, is with- 
in the ſaid 
ſtat ute, but 
Anderſon 
daubted. 


Le. 47. pl. 
Go. 


5414 Fraud, 


which miſchief is within the remedy of the ſtatute. Le, 47. Mich, the 
: 28 and 29 Eliz. C. B. Pendleton v. Gunſton. | E 
| 3 caſe 5. J. S. ſues a replevin to the ſheriff to replevy the cattle, and ]. 2 
S. comes and heros the ſheriff th beajts of a flr al : 
Kelw. 24. Hetos the ſheriff the beajts of a flranger, and ſaith they paie 
119. b. pl. are his cattle, and he makes repievin of the beats; he is a treſpaſſor her! 
3 to the ſtranger and the ſheritf may have treſpais againſt J. S. for his 1 
* falſe information; for the ſheriff muſt, at his own peril, take notice 
whoſe cattie they are. 3 H.7.... 14 Hf. 4. . , But if there be Te 
any fraud in the matter, he may aver that. Brown. 210. Mich. 5 Ton 
| Jac. Buckwood v. Beal. | | ; 
[ 542 ] 6. One knowing that execution would be made on his goods, Ca 
2 Roll. R. Procures F. H. to put his cart in his yard, to the intent that the of | 
393- 8. C. bailiff ſhall take it in execution, and fo have treſpaſs againit him. by 
The bailiff takes it, and after he knew the matter, releaſes the no 
cart. Yet J. H. brought treſpaſs. Per Lea Ch. J. the bailiff may une 
plead the fraud in excaje. Palm. 39 5. Mich. 21 Jac. B. R. Grome tai. 
v. Grome. | be. 
'þ One defendant in ejeciment, where the plaintiff was nonſuit, v4 
and where that defendant did not appear, and confeſs leaſe, entry 
and ouiter, releaſed coſts. The court ſuppoſed, if there ſhould ap- 
pear to be covin between the leſſor of the plaintiff, and that defen- 17 
dant, as to the releaſe, that they might correct ſuch practice, when ( 
it ſhould be made appear. 2 Vent. 195. Trin. 2 W. & M. C. B. 
Fagg v. Roberts. . | | | 
[© = 8. Goods bf in the paſſaſſun of a perſon, againſt whom judgment . 
El. In the 15 had, and his diſpoſing of ſome of them, is.a ſtrong evidence and 
Star-Cham- badge of fraud. Per Holt, Cumb. 348. Mich. 7 W. 3. B. R | Cav 
ver, Cham- Orlabar v. Harwar. | that 
ria v. 1 110 
Twyne. | | | of ( 
| F. l. 
(Y) To avoid Decrees. | 
| | E 
I. P ENDING « ſuit for land againſt the father, he makes a = 
conveyance of it to his fon; this conveyance, though prior E. 
to the decree, ſhall not defeat the decree. cited Trin. 168 7. Vern, 
459. in the caſe of SELF v. Manon, as fo decreed in 1680, in _ 
caſe of Goldſon v. Gardiner. | | | N 
2. A. being decreed to deliver poſſeſſion of an houſe, or pay a ms 
ſum of money to B. by a certain time, after the day voluntarily gn” 
conveys the houſe to a creditor, in ſatisſaction z a real debt by bond; M 
this ſhall not defeat B. of the benefit of the decree, Trin. 1687. | 
Vern, 460. Self v. Madox. | 8 
| | | an 
| | the 
(Z) Purged. How, bu 
rr leſſee for years, againſt whom judgment is had, aſſigns his fra 
=» v4; Oil term over by fraud, to avoid execution, and the aſſignee aſſigns | 5 
« Sands, to another bona file, it is not liable to the execution in the hands of * 
Cites 4 | ; the 
. 6. 2 7 


9 


— 


Fraud. 542 


the Tecond aſſignee. Per Coke Ch. J. Godb. 161. Paſch. 8 Jac. 


C. B. in caſe of Wilſon v. Wormal. 

2. Leaſe tor 500 years, voluntary at firfl is made good by money 3 
paid after, on an aſſignment of it, before the purchaſe of the in- 1 by 
heritance. 3 Lev. 388. Paſch. 6 W. & M. C. B. Smartle v. tie wd: 


ꝗWIIliams. of the ſtatutey 


i 27 liz. 
per Holt Ch. J. Comb. 249. S. C. -Comb. 222. Mich. 5 W. & M. B. R. 8. P. per Holg 


Ch. J. in caſe of Porter v. Clinton, 


3. Where fraud is, no length of time can bar. Arg. Sel. Ch. 
Cates in Ld. King's time, 35. faid, it was fo reſolved in the Houſe 
of Lords, in Caſe of LD. W ARRINGTON v. BOOTH. And it was, 
by the counſel of the other ſide, adinitted to be certainly true, that 
no time will bar where there is fraud, but ſaid, that that is to be 
underſtood where the fraud is conceaied ; for it it be known it cer- 
tainly may. Ibid. And of this opinion Ld. C. King ſeemed to 
be. Ibid. 36. Trin. 11 Geo. 1. Weſtern, executor of Weſtern, 


_ v Cartwright, executor of Cartwright. 


(A. a) Diſcountenanced, and fet aſide; In what { 543 ] 
| ales. 


. 
Fermor's caſe. . he law 
goth NOT 

ſayour frauds, Godb. 39. Cropp's caſe,Fin. Law. 13.— 80 though th; party has right ; for if he, 
thiat has right, is of covin with one to diſſeiſe him that is in poile ſſion, with intent 79 recover Bim; 
now this recovery, though hie hath right, will do him no good, per Popham, Goldſb. 179. in cate 
of Goodale v. Wiatt.—See Remitter (C). -A recovery upon a good title by coilefion, all not 
ae the writ. 13 Rep. 24. Trin. 44 Eliz. B. R. in caſe of Sprat v. Heale, citcs 33 H. 6. 5.860 
F..ftying Recoveries. (F) (F. 2) 


2. The juſtices reſpited judgment, where the tenant confeſſed the 
action, for fear of covin between the demandant and the tenant, 22 
make a third perſon to life his intereſt, Br. Judges, pl. 14. cites 39 
E. 3. 35s | 

3. Uſjurpation was of a preſentation by fraud between the uſurper 
and him that had the grant of next preſentation ; but upon filing a 
bill it was decreed, that no benefit ſhould be had by this uſurpation, 
jo as to defeat the plaintiff's title; neither ſhould it be given in 


I. ERA E delus nemiui patrecinari debent. 3 Rep. 78. b. in Palm. 158. 


A 
aFral?;: 


evidence againſt him, at a trial at law. 3 Car. 1. N. ChR. 4. 


Market v. Hyde. 

4. Debt is brought by a feme adminiſtratrix, ſhe obtains judg- S. C. cited 
ment, but before execution, the adminiſtratian is revoked by covin, per G 
and committed to the woman and her ſon ; the fon releaſes the debt; 17 | 
the woman ſues execution; the debtor brings in audita querela, of Goodale 
but it does not lie, becauſe of the covin. Jenk. 285. pl. 17. Ve Wyatt. 

5. That cannot be called a good ciſtom, which is grounded en 
fraud. Mich. 15 Car. 2. Chan, Caſes, 30. Borr v. Vandal. 


6. A truſt decreed for a perſon, who, in his anſwer on oath in 


another cauſe, had denied the. truſt, becauſe drawn in to anſwer 


Vol. XIII. 


Uu io 


_ |. Fraud. 


ſo by fraud. Mich. 21 Car. 2. Chan. Caſes, 134. Smith v. Pal- | 


mer, | 
7. A tinner articles to deliver tin to the merchant cu/tom-free z 
after delivery to the merchant, it is ſeiſed for cuſtom, and the mer- 


hant ſues to be relieved, but denied; becauſe it is in fraudem regis. 


Hill. 26, 27 Car. 2. 1 Chan. Caſes, 256. Papilion v. Hix. 


8. A bill of exchange for 501. was made for value received, but 


being gained by fraud, and for a fictitious conſideration was ſet 
aſide. Hill. 1690. 2 Vern. 123. Dyer v. Tymewell. 


Ard in caſes 9. Equity has fo great an abhorrence of fraud, that it will ſet 


of fraud, 


eqxity fh aſide its own decrees, if founded thereupon. 
relive a- 10. As decree on a commiſhon for charitable uſes, fraudulently 
rate, taken out, was ſet aſide, though confirmed by the chancellor, and 4 


ery award 8 8 C 
of - 3 new commiſſion was ſued out, and the lands charged with the cha- 


35 if ane rity, though exempted on the former commiſhon. Arg. Show. 
agreement in 206, cites Moore Char. 75. | | 
Writs, | 

ſhould be propoſed, and anvther fraudclertly, or ſecretly brought in, and exccnted in leu of the farmer; in 
this, or ſuch like cafes of fraud, equity would relieve ; but where there is no fraud, but only rely;ng 
wpon the bn, card, or promije . de fend int, the ſtatute of frauds making thoſe promiſes void, 
equity will not interfere. per Ld. C. Pai ker. Wrms's Rep. 620. Paſch. 1729. in caſe of Montague 
(Viſcountefs) v. Sir Geo. Maxwell, | 


11. Money paid upon a bubble in the year 1720, and which was 
called the land ſecurity, and oil patent, being-for extratting oil out 


1 was ordered te be re-paid with intereſt and c:/ts ; and the 


after of the Rolls ſaid, that the gaining a patent could be no ſanc- 
tion to the cheat. 2 Wms's Rep. 154 to 157. Trin. 1723. Colt 
v. Woollaſton and Arnold. And a like decree at the ſame 
time for Spackman v. Woollaſton. | 
12. A fine and non- claim ought not to ſereen a fraudulent pur- 
chaſe, but the conuſee ſhall be deemed a truſtee for the equitable 
| title. So decreed ; but the caſe was compounded in the Houſe of 
ſ 544 ] Lords. MS. Rep. ſaid to be Ld. Harcourt's, tit. Fraud, 6 March, 
1 1724. Martin v. Martin. 1 | 
13. Equity will never countenance demands of an unfair nature; 
in this caſe it was to have an allowance for attending at auctions, ts 
enhance the price of goods; nor will equity ſuffer them to be et 
againſt fair and juſt demands in an account; and a croſs bill for that 
purpoſe was diſmiſſed with coſts. MS. Rep. ſaid to be Ld, Har- 


court's, tit. Fraud, 6 March 1726, Walker v. Gaſcoigne. 


(B. a) Fraud ſet aſide. By what Court. 


2 Wass I. II is no objection, that the parties to a fraud have their re- 
pf — law, and may bring actions for monies had, and re- 
3 ceived to their uſe; for in caſes of fraud, the court of equity has 4 


the Maſter concurrent juriſdiction with the common law, matter of fraud _—__ : 


of the Rolls, the great ſubject of relief there; and ſo money paid by the plaintifts 
in caſe of to the defendants, as managers and projectors of a bubble, (in the 
year 1720) called the land arias, and oil patent, (which was to = 

i 5 | tra 
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tract oil out of Engliſh radiſhes) was decreed to be paid back, with 
intereſt and coſts; per the Maſter of the Rolls. 2 Wrms's Rep. 


154 to 157, Trin. 1723, Colt v. Woollaſton and Arnold. 


(C. a) By Circumvention. 


| * EDITOR was fir wares of which the debtor could not 


make half the money. — The court not favouring contracts of 


that kind ordered the maſ/ler to make allowance as he ſaw cauſe, 


Chan. 15 Car. 1. 1 Rep. 132. Naylor v. Baldwin. 
2. A. as principal, and B. as ſurety, were bound in a bond to C. 
The obliger's name was uſed only in truſt for A. one of the cbligors, 
and if any money was paid, it was A.'s money, but it did not ap- 
pear that any money was lent; 3. being ſued, brought his bill, and 
the court decreed the bond to be delivered up and cancelled, and 
ſatisfaction acknowledged, with coſts to the plaintiff, See Mich. 
26 Car. 2, Fin. R. 127. Launce v. Marden & al, 
3. Tenant in tail of 30 or 407. per annum in remainder, of old North K. 


: Fa o <<; Mm 
houſes, after the death of his father, who would allow him no main- 3 , 


tenance, for 30 l. in money paid, and 201. per annum annuity, Vern. 163. 


during the joint lives of himſelf and his father, conveyed the old Paſch. 1683. 
houſes to A. in fee.— The annuity was paid 5 years.—And though 3 


it was urged, that being tenant in tail, if he had died, the whole Vern. 25. 


money had been loſt ; yet by Ld. Chan. the bargain was ſet aſide; S. C. and 
and he ſaid, by the civil law, a bargain of double the value ſhould fs eg. 


be avoided, and wiſhed it were ſo in England. Trin. 34 Car. 2. of difmiſ- 
2 Chan, Caſes, 120, Nott v. Hill. | fron dif- 


| charged, 
and Lord Nottiagham's decree confirmed by Jeffries C- Trin. 1687. 


4. One intitled to an eſtate after the death of two old lives takes 
300 J. to pay 600 l. when the liues fall, and mortgages the eſtate as 
a ſecurity, The lives die within two years, yet no relief againſt 
this bargain, nor was any thing ill in it. Per North K. Hill. 1682. 
Vern. 141. Batty v. Lloyd. | 

5. A. an old man, being almoſt in his dotage, and ſciſed of an This caſe 
eſtate, was made to believe by W. S. and J. N. (who had an inten- gt gg 
tion to purchaſe his eſtate at an undervalue, as if it was for another Chanceltor, 
perſon, and in * whoſe name letters were ſent to A. prefling the Hill. 1685, 
completion, and that it would not admit of any longer delay) that OO In. 
they could help him to a great match, and told him, that to qualify oy an 
himſelf for the lady, he muft convert his land into money, whereupon caſe, ar- 
he entered into articles under hand and ſeal, and after conveyed g ry a 
the lands purſuant to the articles, and the purchale money was all ya vat 
paid, or ſecured ; but what was paid, was all borrowed, and what m9- at « or futcre 
ney was ſecured, was to be paid by inſtalments; and the money agreed _ Aae 
for, if really paid, was ſo much under the real value, that the profits Fas" eee 
in a little time would pay the purchaſe money. Afterwards, A. levied ther, were 
a fine likewiſe to the purchator, made his tenants attorn, and his Ill {et au 8. 
ton (who ſhewed a diſcontent at what was done) releaſe all his right Parts ad, 

| | | Uu 2 6 de, (545] 
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* 5 . * * 8 * . . * F 
to the lands, with intent to eſtabliſn the purchaſe. On a bill b 
the fon of A. (after A.'s death) to fot alide this purpoſe, as gotten 
by circumvention, it was νοοανν ,.) | 
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EF. 3 eee IF oe 7 ond | V TLDs 3 1 
Abi. 97 A 2. B eee 9 Lf ; ang nad det as; * ee! nt weakne $ 
' d " J Hh L % - | - b 8 | . © „ „ - % o 5 j * y - 23 
upon him; and that he had abſolute polver over the eſtate, and af- 
. 3 * of ” > . 1 — =» 1 by - » ' ! » x $ > s$# © 5 » @© * | hn - 
ter Tie 0111 C YAUNCEe declared, That 11 11 7 hs E212 11 to do, dis would 


— 


do it aan; NOUWIMNIAnuny All Mich, becauſe there appeared 


fome art uſed, the Ld. Keeper dccrecd the purchaſe to be ſet aſide. 
Mich. 1683. Vern. 205. Coleby v. Smith. | 


* » * . 
F p 1 


ws 5 — % | P 1 1 75 * 14 = ” a ASA #4 +57 1. N 
6. A. articles for the purchaſe , B's. eſlate; pretending he bought 

> ” 3 5 : TS bog "4 N N * * . % — 3 1 5 1 : C 
it for One hon B. Was denrous co GOuUTC, but in truth bought it for 


will not decree an execution of theſe articles. Hill. 1683. Vern. 
427. Phillips v. D. of Bucks. 
#: grant of 7. An over-reaching bargain upon continzency, vas relieved ; 


a renl- but the princi 


Mother, and by that means got the eſtate at an undervalue.“ Equity 


"7 +7 1 6 be 7 : „„ , » bo 1 * x* 8 
221 W7NTEY Gi Ot al {nt / 74 decreecd LO TYL® Dargalnece, 


charge in * Fo 3 . 4 
35 Car. 2. 2 Chan. Rep. 266. E. Arglaſs v. Muſchamp. 
fee, cf z00l. : = 4 
per annum, for 300 l. to commence afl r print i dp ing he. The grantor, by debauch- 
ery, Was diſabled to get iflue. This per North K. Ms fot lie for fraud. Paſci 16 N. Vern. 


237. S. C.-. P. decreed, by ſeifries, C. thong! the grantee auſwered, that he was -wholly a 
ſtranger to the grantor, and the matter was tranſacted by a third pecion ; fraus ct celare fraudeni, 
1685, or 1686. Vern. 239. Earl Ardglaſs v. Pit. 
9 — 03 8. A man makes his 2077, and his wife executrix; the fon after 
1 1 prevails on his mother to get the father to make a new will, and to 
caſe Le. name him executor, pramiſing to be a truſtee only for his mother, 
192. Rock- Tru/t decreed, notwithſtanding the /atute of frauds, &c. Hill. 1684. 


wood xv. . 
Rockwood. Vern. 296. 1 hyn * 1 "Ty n. 


9. Money was lent at very great advantage on cintingency of deaths, 


&c. by A. to B. A. fometime after brings a di te be repuid, or to 
forecl:je B. of any relief againſt the barzain,—B. anſwers, that the 
bargain was fairly made, and intends to abide by it, and that he 
would ſeek no relief againſt it.— Ihe contingencies happened.— 
B. brings a bill againſt A.*s executor, (A. being dead) and is relieved 
upon payment of principal and interett, without colts. Hill, 1690. 
Per Commiſſioners, 2 Vern. 121. Hill. 1099. Wiſeman v. Beake, 
Chan. prec. IO. Policy ef inſurance, for inſuring a lite, was gained by fraud, as 
20. S. C.— by falſe pretences of health, and a ſpam inturance, by a near neighbour 
of the infured, ſet aſide after a verdict at law, with coſts, both at 


Nip at tea, part of the coſts. Hill. 1690. 2 Vern. 200. Whittingham v. I horn- 
had an ac- bury & al 


4 4 
— 


fein taken, which anſrurred the d: ſcription of li, own p, inſured her, without acquainting the 


inſurers of any tlung hejhad heard; upon a bill by the inſurers, to be relieved, Ld. Macclesfield 
thought the concealment to be a fraud, and relieved the plaintift againſt the policy, and with colt. 
2 Wie's Rep. 170. Trin. 1723. Decoſta v. Scandret. 


| a 2 IT. A. borrows money of B. and gives a mortgage of a future diſ- 
Brifel | . tant term of years, defealanced to be void on payment of 401. per 
gie. Ibid. annum for eight years, by quarterly payments, the ſum borrowed being 

but 2001. redemption was decreed on payment of 2001, with ſimple 


intereſt, Mich. 1700. 2 Vern. 402. James v. Oadsæs. ; 
4a. J. 


a— 


0 


Fraud, 

12. J. S. who was to have had a conſiderable advantage by a will, 
was drawn in by fraud, and falle ſuggeſtions, to make a compoſition 
for his inte reſt, and 29 grve a F Fee %; afterwards J. S. being ſenſible 
of the fraud, makes his will 2 nd the re by (after other be Zacies) he de- 
viſes all the - ratt ot Dis 805 s ali ; Cl hattels W741 OPT to his wite, 
upon con- tion that the paid all his debts; and made her ſole exccu- 
trix. And it Was held, that his rig. et let a; icle the re leaſe, Was de- 


V 114 ble, and the Words proper for that pur obs 3 ced Irin. 1701. 
Abr. Equ „Ee, 1 Drew uv. Merry. | - y 
13 A. agreed for the pur, bajo of timnbe * and A. and B. both 


nice. into a bend, that A. his executors and adm /irators ſhall nat cut 
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there can be no remedy at law againſt B. upon this bond; but it is 


fu ek En FFF 1 2 + A oft. 
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(D. a) he A ntion, in Reſpect to gung 
Teirs, Sc. and relieved. On what Terms. 


J. A an infant, {newly come of age) by bill ſought to be reliev- 

ed againit ſeveral judgments in debt, which were got by 
proc Tice beitween the infunt's guardian, and attorney, ang othe rs; and 
drew into examination the reality of the debt, for which the judge 


3 1 15 3 5 18 ' f 
ments were, and how the fame aroſe, and decreed to be referred ac- 


cordingly; and tn raupon further order to be taken. 15 . 3 
h. Rep. 10. Gedſcall v. Walker and Wall. | 

A quadruple {ccurity given by young heirs, to be paid an con- 

tin gency of their fatner's euch, or their own marriage. —E Por) ty Will 

nat hel; tuch fe Curity (Wuid! h was a judgment) to any thing to at- 

tach upo iz the Conlideration not being equitable, and ſo the Vil Was 
ciimified, 1671. 3 Ch. R. 74. Rich v. Sy: lena 

d un. Ch. Cafes, 202. S. C. Paſch. 


3. A young gentleman employed A. to borrow 500%. A. employs 
B. B. SOS "ol a lilʒkma Il, and buy s A hs far 500 O J. of him. — 12 1 
gave e bond and qudg ment tor the monevw.— B. ſold the filks for 2.50 
kept 50 J. for himſelf, and paid 200 J. t the pla f. Def ndant 
never treated with the plaintiff, and denied on oath that he ever 


treated about the loan of money, and depoſed the ſilks to be of 5007, 


value or thereabouts; but proof was to the contrary, Decreed only 


200 l. and intereſt (quzre for the intereſt) and reliefagaintt the de- 
tendant quoad the reſidue. Paich. 28 Car. 2. 1 Chan. Caſes 270. 
Waller v. Dalt, | 


ings. Decreed the principal, but no intereſt, aud bond, judgment, and extent, ſet aſide. 
Mich. 29 Car. 2. Fairfax v. Trigg. 


4 A Lic of goods to a young 2 prom "man, in thi life tine of his fa- 
1 3 ther, 


6571, in 
C = of 


San * 
Ch. R. 84. 
S. Co 

The ſecu- 
rity was 
bond and 
judgment, 
an | given 
when de- 
fendant was 
23 Car. 2. 


i . 
by his bill 
ottered to 
pay intereſt. 
Paſch. 29 
Car. 2 —2 
Vern. 78. 
Wintley V, 
Price, % P. 
—50 300/.'s 
worth of 
K- to k- 
Fin. K. 214. 
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ther, at an extravagant price, ſome of which goods were horfes, &e. 
was relieved at the ſuit of an honeft mortgagee, againſt whom the ven- 
dor of the goods had ſet up a ſtatute of 5000 J. given in conſideration 
of the goods, as a prior incumbrance on the eſtate mortgaged. 
Mich.. 31 Car. 2. Fin. R. 439. Draper v. Dean and Jaſon. 
| Decreed that the conuſee be allowed according to the real value at 
the time of delivery, with intereſt from that time, but the plaintiff's 
cos to be deducted thereout. Ibid. . . 
2 vent. 5. Goods were fold to a young gentleman heir apparent to a good 


359. Bar- eſtate, at ® a deuble value on a contingency of his ſurviving his father, 


ney ve Ty- 


fo. Mich, Otherwiſe the whole debt to be ſunk. Relief decreed againſt the 
2: Car. 2. vendor; that decree was afterwards reverſed, and after the laſt de- 
Skin. Sti- cree was reverſed by Jeffries, C. Hill. 34 and 35 Car. 2. 2 Chan. 
E Ciſes 136. Barny v. Beak. | | 


Barney, 
; —_ 5 the main reaſon of tlie decree was that the farb-r was Sick and like to die. 
5 | 

15471 1 

Wm:'sRep. 6. A. lent B. a remainderman in tail, expectant on an eſtate for 
: het S. C. life of his father, 1000 J. to receive 25001. if B. ſurvived C. his father, 
* c. and to loſe the 1000 1, if B. died in his father's life time, and ſecured 
accoruing- the ſame by judgment. The father died, A. ſued, and B. brought 
ly, only he his bill in chancery, which was diſmiſſed by Ld. Finch. 9 Feb. 33 


ASD Car. 2. But upon rehearing the cauſe by Jeffries C. the plaintiff 


intereſt for having before, by order of the court, paid the money, his lordſhip 


te _ declared that theſe bargains were corrupt and fraudulent, and tended 
nd r. to the deſtruction of heirs ſent hither for education, and to the utter 
ry in lis Tun of families; and that as there were new contrivances for the 
1 carrying them on, ſo the relief of the court ought to be extended to 
* * e meet with, and correct ſuch corrupt bargains, and unconſcionable 
reaſon in- practices, and decreed the former order to be diſcharged, and the 
37 8 plaintiff ta be reſtored to what he had paid over and beſides the princt- 
bee de. Pal money and intereſt, 2 Ch. Rep. 396. 2 Jac. 2. Berny v. Pitt. | 
ctee was probably) to diſcourage a growing practice of devouring an heir, on a confidence in Ld. 
Nerringham's decree ; but Ld. Jefferey's decree ſtanding ſhews that every one tttought the ſame 
t juſt, and that there was therefore no attempt in parliament to reverſe it. Wrms's Rep. 312. 
Falch. 1716. in caſe of Twilleton v. Griffith. Fo 


7. $9 where B. remainder-man in tail, having incurred his fa- 
ther's diſpleaſure, was adviſed by one that had been an attorney, and 
who pretended grea? friendſhip for B. and afterwards B.'s father being 
reconciled to him, and offering B. 1000 J. for his reverſion, he was 
diſſuaded by the attorney from accepting it, as not a valuable conſi- 
deration, but about a year after, the ſame attorney, when the father 
was in a very declining flate, bought it of B. for 1050 l. (the eſtate 
being 1507. per ann.) and B. was then about 34 years of age, and 
had a child 10 years old inheritable to the intail, and B. levied a 
fine to him of this reverſion. In about two years after B.'s father 
died; E. brought a bill to ſet aſide this conveyance, and to get an 
injunction ; he, by direction of the court, ſuffered a common reco- 
very, and declared the uſes to the two ſenior ſix-clerks, ſubject to 
the order of the court, It was objected, among other things, * 

prog a. ane 


2 Vern. 


n 


TN. 


Fraud, 


2 reverſion; but Ld. Cowper faid, that he ſaw no inconvenience in 
that objection ; for it might force an heir to go home and ſubmit to 
his father, or to bite on the bridle, and endure ſome hardſhips, and in 
the mean time he might grow wiſer and be reclaimed ; ſo directed 
that the plaintiff be relieved on payment of principal interęſt and coſts, 
but ſaid he meant /iberal cas. Wms's Rep. 310. to 313. Paſch. 


1716, Twiſleton v. Griffith. | 
8. A. draws in B. a young gentleman, and purchaſes an eſtate at 


great under value of him, and B. covenants for A. 's quiet enjoy- 
ment. A. is evicted, and brings action on the covenant. Per North 


K. It is unreaſonable that A. who was a lawyer, ſhould make ad- 
vantage of this catching bargain; and fo decreed A. his purchaſe 
money with intereſt, only diſcounting the meſne profits. Paſch, 


i685. Vern. 320. Zouch v. Swaine. 


547 


at this rate, it would be almoſt impracticable for an heir ever to ſell 


But where 
man and bis 
wife, being 
ver y poor, 
were drawn 
in to ſell an 
equity of 
redemption 
at a great 
under-vas 


lue, yet as no ſuch fraud appeared as to ſet it aſide, Ld, Wright diſmiſſed the bill. Ch. Prec. 206. 


Wood ev. Fenwick. 


9. A contract to pay 450 J. and 80 l. per ann. till the 450 J. and 
every part of it be paid, being made with a young man on a ſecond 
agreement, after a firſt agreement made with his friends, and the ſe- 
cond being made without their privity, and oy taking advantage of 
the plaintiff's neceſſity, was ſet afide per Jeffries C. but no relief 
for what was overpaid. Mich. 1685. Vern. 352. Oddy v. Torlas. 

10. The defendant ſold goods to the plaintiff and two others at 
extravagant prices and tobe paid five for one or more on the death of 
their fathers, and ſo obtained from the plaintiff and two other young 
gentlemen that were heirs to good eſtates, ſeveral ſecurities, wherein 
they were bound ſeverally and jointly in 4000/7, for payment of great 
ſums of money. The court decreed the plaintitt's ſecurity to be 
delivered up, on payment of what the defendant really and bona fide 
paid to him alone, and for his own proper uſe. Tr. 1687. Vern. 


467. Bill v. Price. 


11. A young gentleman of 3000 /. per ann. in poſſeſſion of truſtees, 
propoſed to a ſcrivener to borrow 1000 J. on mortgage, but he trick- 
iſnly drew him into the giving a /atute inſtead of a mortgage, and 
was himſelf bound with him, and ſo let the young gentleman receive 
enly 300 l. of the money, and he received all the reſt himſelf in goods 
of one kind or other, and diſcounting a debt of his own due to the 
lender; decreed payment only of the 30014. and intereſt, and a per- 
petual inj unction againſt the ſtatute as to the young gentleman, 


Hill. 1697. 2 Vern. 346. Smith v. Burroughs and Loader. 


12, An unreaſonable bargain bought of a young heir, was relieved 
by opening an account, and the young gentleman allowing only what 
was juſtly due. Tr. 9 Geo. 9 Mod. 31. Spenſer v. Chaſe, —- 


But where the ſecurity was deficient, it was ordered that the young 


gentleman make it good at the others expence, fo as to ſecure the 


money due, Ibid. | 
13. A was tenant for life, remainder to B. his ſon in tail, remain- 


erte A. in ſee of an eſtate computed worth 7000 J. -B. at 30 an” 
o 


Uu 4 
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Tr. 1688. 2 
Vern. R. 
77. Lame. 
plugh v. 
Smith, . Th 
A Vern. 
78. Trin. 
1688. Whit- 
ley v. Prices 
S. P. 


Ch. Prec. 
e. 


But had the 
b. gain been 
2 229 4 
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Bos 70 of age, in the life of A. a; *4$:cled to ſell the eftate for 3300 l. when he 


1 n, th C f; Viet 6 the 4 ich: 3101 He tf1zite of [1 is being 131 poſſe ren 6 air A 
this w. 8 vithin tro years, to that the in tereſt amounted to little. B. on his 
not n. 


coming into poſſes ion, compleated his a; Srcement, and brings a bill 


really he En 
a purchaſe do be 1 reliev ed. It was mt: {ted for the Puro haf or, that there Was A 
of the re- creat difference between de efcating an AST COM and carrying it 
Yeriion, but . d R. 3 d | 1111 5 8 Trp 
of 5 1a eſt. 3 in tO EXCCUNtON ; 7 an LVITLONKE ain (Gilbert C1111 111 1 One! 8 Y { oy & © of 


in potſeſ. the lame opinion, and ſaid, that had the bargain been to pay ſo much 
ſion, as the down In rcady ITIONCY, it would undoubtedly have been good, other 


a. 


pIyment wie there is an end of all (ales of reverſions. And that this is the 
A1 P lei- 
Lan would {ame as b. uy ing tae reverſion for preſent moncy, and will be conſiderad 


de at the as ſo much Money put out at intereſt by | himſelf, and the fame a ir 


-—__ _ + 1 ne had received it, and immediately lent it to the vendor at intere!t ; 
in nat 


caſe, on ac- Nn the intereſt mig! ht have run to the adus of the eſtate, though 
count of it Nas happe ned © th ler 11 ys Wo! Ric! 1 W; as a chance GH 45 ;th fedte 3, Q :nd that 
cha g: 5 ibis not conſiſtent with common 2 nie, that a prelent agreement 
ws bþ * Eo 40 be Ve ried : by future acciae _Hts; ; Yat if 1 ul be cont:d: Wy it 
wopire IS in nſeif without I Lin 8 extrinſick; 5 that bas gain, 74 37 * UCs 7 
Nee F s eO. 2 2a Sides b; [2 cars are ueber ſet aſide but In account of ; rode 


267; & — at nothing of that appearcd 111 the preſent calc, but tac re- 
eon il. verls; for it appeared that botn the father and he were in bad cir— 
Roser sel. cumſtances. Sel. Ch. Caſes in Ld. King's time, 7. 8. Paſch. 11 
Geo. 1. Deus v. Brandt. 


Tale 7. S. Faſch. 11 Geo. 1. Dews v. Erand: 


(E. a) By Circumvention, in Reſpect of a preſcut 
Want, Or Gen. ral Weakneſs «sf Underftandins. 


OT x . the plaintiff being ſimple, the defendant got a conv yance 
v ee of ends from him, but though the defendant h: d / fe 700 the 


Booth. S. F. ſame to purchaſors, and a deſcent was caſt, 2 A. had the lands re- 
__ to him. Toth. 104, 105. cites 4 Jac. 1 ,ewis v. Vaughan, 
If a ſcrivener by ſiniſter means makes himpelf a truſtee, he {hall 
[ 549 ] is no benefit by the conveyances, and making himſelf ex-cutor 
| (the teſtator being of weak unde ritanding) was ordered not to med- 
dle in performing tne will without his co-exccutors. 3 Car. 1. I 
Chan. R. 22. Herbert v. Lounds. 

A. on han of l. got a bond from B. of 1600 J. for payment 
of 8 800 J. A. by bill ſu2d to ſubject certain lands B. was intitled to 
int of his wife, the eſtate in law being in truſtees ; but the ſe— 
curity T. got when B. was drunk, Bridgman K. would not re- 
lieve A in equity even for the pr rineipel which he had really lent, 
1 wife d the bill. Paſch. 23 Car. 2. 1 Chan. Caſes. 202. Rich 

| V. Sydenham. | 
Seer Vern. 4. A woman of weak wud * anding, though not a lunatie, made 
ky N a ve.untary conveyance z it was ſet aſide as fraudulent by Ld. Chan- 
tu gton v. cellor. Paſch. 5 Car. 2. 2 Chan, Caſes. 103. White v. Small. 
EZ voa. 8. One 


C 
ſhould come into poſſeſjien of it, and to have entereft for the fame from | 


** 


Fraud. 549 


8 5. One of 72 years age, conveyed lands of 40 l. a year fon an an- e e 


nuity for his life of 20 1, a year, who lived two Years after, but was i on 5 
{et alide upon a bill 2rought by the heir at Jaw, it Appearing that the peal to Ld, 


F - % "TX . * * * 8 , — 7 7 5 ' % 4 \ 7 I g \ Ic 7 N 4 1 
old man was weak and catily to be impoſed upon. 2 Wms's Rep. e 
} — #' * * — N — — — ; 12e [4 * 21 
AA #7 1 . * — / 4 fy 1 7 to by * — . "SALES % 7 - } , 
203. Wich. 1 7 23 243 1011 \ * LA © wav Al. 200 
- a * 


1 1 . . TFH 
(F. a) T-norance of Title or Value, &. 
C. « 


4. L ANDS being originally charged with the payment of por- 
tions, a releaſe upon a covenant in truſt to pay does not dil- 
charge the ſame, tae releflor being ignorant of her real right, and 
impoſed upon by the releiF-c. 31 Car. 2. 2 Chan. R. 173. Tucker 
v. Searle. | 
2. Hortgage money <yo's. reſerved, bayavle to! 
gagee died, and his executors conforted to the heirs receiving it, who 
got a decree againſt the mortgagor, and received the money. Vet 
waat the executor did, being upon a miſtake, as thinking the heir 
was intitled by reaſon of the reſervation. It was deereed that the 
heir ſhould repay all the money received by him to the executor. 
31 Caf 154. Turner v. Lurner. 
3. Tenant by the curteß of gavelkind land, 
:5 ſuch, but being other wife in poſfeon, attorned tenant, though 


TW 22 f 
o himſelf or Heirs 3 mort= 


. of W 


* ! * 1 * 17712 

5 FT "THF nr 11e 

110 114 Wing 1.5 title 
— 


1 — 


* 


* * * . . 1 * * 1 1 ! — 1 
- *x 4 - k * - * 4 * _ Ls * rar 19 „ I 2 = Z * * - 
12 1 Co | gat 140 A Molety, 21111 MITICLETITIS Alltel VI U Drodznd STECT nent, 
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* * 


244% REEL CC} TT ; 5 , 1 OS 
851 1a 4 verdict DETIOTEe LA. Cn. Ts Hale. 32 Can Zo F* In. R. +] 3” 


Vaulx v. Shelly 
4414. * Jaw 7 * « 
4. Agreement being to gut / ſſion of lands, chancery will not 
6 „ FI QH078 D217 JHTE OR + 
decree a conveyance.. But, per North K. If the agreement had 
e * / . . - 
be n to have cenveyed thoſe lande, he would have decreed the agree- 
2-1 what e/tate he had in them. IIIII. 


men: though he was not apprize. , 


682. Vera. 121. Gerard v. Vaux. 


— wn 18 — 5 % 17 7 „4 92 2 y F ay 7 : 7 Go 1 [1 
9 * A ſuit 4s 10 avoid 2 CCn ve ance 95 IIe Nn Ad. 1 4 ad 
1 . 8 2 5 « : : > 1 1 
tie uſes of the fine 23 years ſince on luppolition of fraud by pur- 
4 — 2 — 1 P 4 2 : : - * - ; % » * 3 i } 
chaſing the fee of the land for 11 J. worta 69 J. per ann. and the 


Plaintiff being ignorant of the value, but the defendant well a 
prized thereof, and the plaintiff being zgnorant ao of , title, 
which he came to the notice of after the fine. The bill was 
diſmiſſed. Hill 35 and 36 Car. 2. 2 Chan. Caſes 159. Ho- 
bert v. Hobert. Eo | 

6. The caſe was thus, {viz.) A. having title, and B. poſſeſſion, B. 
ceuvcys the land to A. in truſt for B. and then gets A. to convey back ts 
g. as in execution of the truſt, whereby A. extinguiſhes his title, yet 
chincery will relieve. See Hill. 35 and 35 Car. 2. 2 Chan. Caſes, 


100. in caſe of Hobert v. Hobert. | 
7. Copyhold lands were deviſed to J. S. ſome were ſurrendered to | 
the uſe of the will, and ſome were not. The heir at law was a feme 
cn rt, and J. S. for a ſmall conſideration, drew them into articles to | 
confirm his title without their being well appriſed of their intereſt | | 
vwhen they articled, "The Maſter of the Rolls would not decree . 
1 pcie 


Fraud; 


ſpecifick execution of the articles of a feme covert for conveying 
her inheritance, but diſmiſſed the bill. On appeal to Ld. Somers, 
he confirmed the decree, but went upon the fraud, and ſeemed not to 
take notice of its being the inheritance of a feme covert. 1'r, 
1697. Ch. Prec. 76. Preſton v. Waſey, | 


Mowers 8. Devijee of lands, by a will not duly executed, by its not being 
avi atteſted in preſence of the teſtator, prevailed upon the heir far 106 
reel guineas, to execute a releaſe, reciting that the will was duly executed, 
his Iands to And afterwards, upon a pretence of more fpeedy payments ot the de- 
C. his viſor's debts, for 50 guineas more, gets him to join in à leufe and re- 
7 leaſe to a pretended purchaſor for 4000 J. which was done in form. 
charges But by Ld. Harcourt * Juppreſſo deri, or ſuggeſtio fulſi, is either of 
with an an- them good reaſon to ſet aſide any releaſe or conveyance, and both of 
— bay them concur in this caſe. And though one witneſs ſwore, that the 
fon for life, heir declared to him before the executing the releaſe, that the will 
on condi= was not worth any thing, yet his lordſhip thought it not to be be- 
. B, lieved ; and relieved againſt the releaſe, and alſo the leaſe and releaſe, 

leaſe all his but the heir to pay back the 100 guineas, and 50 guineas with in- 
right to tereſt, Wms's Rep. 239. to 241, Mich. 1713. Broderick v. 


every other Broderick, 

part of A.'s 42 5 

eſtate, but B. oppoſed the eftabliſhing the will in chancery, inſiſting on a will being made fubſe - 
quent, which was denied by C. and not proved by B. and after a diſmiſſion of a bill brought by B. are 
agreement was made between B. and C. by which C. reciting the will, agreed to convey to B. ſuch 
part of the eſtate. B. relraſed to C. a/l the r:/? of the rfiate deviſed, or nentioncd to be deviſed, aud after- 
wards brought a new bill upon pretence of having made new diſcoveries ; and he dying, the ſame 
was revived by his heir. Ld. C. Macclesfield ſaid, that where two parties are contending in this 
court, and one releaſes his pretenſions to the other, there can be no colour to ſet this releaſe aſide, 
on account of the maker's having a right ; for then there can never be any compromiſe made, but 
every releaſe may be avoided ; and that this releaſe was very particular, in reſpe& of the words 
of all lands deviſed er mentioned to be denied; that indeed, if the party releaſing, is zpneram! of U i. right, 
if bis right is conrealed from him by the perſon to whom the releaſe is made, theſe will be good 


reaſons for the ſetting afide of the releaſe ; but it not being ſo in this caſe, and his lordſhip, taking 


notice that the court ought to be very cautious in giving relief in a cafe fo circumſtanced, 
and that the plaintiff being aſked at the hearing of the cauſe, whether he would reconvey the part 
of the eſtate conveyed by C. to R. his father, declined the doing it, diſmiſſed the bill of revivor with 
ef, Trin. 1721. Wms's Rep. 723. to 723. Sir William Cann v. Cann. | | 


9. A flatute was made in Ireland, that all leaſes which ſhould not | 


be regi/tered by fuch a day ſhould be void. The reſpondent, who lived 
in the remteſt part of Ireland, not having notice of the act of parlia- 
ment, did net regiſter within the time; whereupon another leaſe was 
made, and regiſtered, to one who had notice of the firſt leaſe, and an 
ejectment was brought upon it; but the reſpondent was relieved ; 
becauſe the ſtatute which was made to prevent fraud ſhall never be 
uſed as a means to cover it. Note, this act was appointed to be read 
at every quarter ſeſſions and aſſiſe. MS, Rep. ſaid to be Ld. Har- 
court's, tit. Fraud, 23 Feb. 1722. Ld, Forbes v. Deniſton. 


(G. a) Miſapprehenſion relieved in Equity. 


I, ENANT for life of a copyho/d, with a contingent rernain- 
| der to his firſt ſon in tail, having no ſon born, and thinking 


to veſt the whole fee in himſelf, buys in the reverſion in fee of the 
copyhold 


©, — — aa ted & — 2 22 


3 on ot nn A. a. ww. 


Fraud. 


copyhold at 5507. but finding this would not by merger (the free- 
hold being in the lord) deſtroy the contingent remainder, brought 
his bill to be relieved againſt the ſecurity he had given for the pur- 
chaſe money, being decerved as to the effect of his purchaſe. Per Cur, 
Pay principal intereſt and coſts, or be diſmiſſed with coſts. Mich, 
1691. 2 Vern. 243. Mildmay v. Hungerford. 

2. A conveyance by deed and fine was gained indirely by impoſi- 
tion, and without conſideration, the grantor intending it only in truſt 
for herſelf. Decreed the conuſee to convey the eſtate to the devi- 
ſee of the grantor and his heirs. Mich, 1693. Vern. 307. Wil- 
kinſon v. Brayfield. | 

3. An eſtate was deviſed to the eldeſt ſon, provided he or his heirs 
pay 100 l. a piece to his three ſiſters, at their age of 21 or marriage; 
one of the daughters dies before 21 unmarried; after T. S. buys the 
eſtate, and thinking it ſubject to the dead daughter's portion, (a bill 
being brought for it in Canc.) gave bond to her executrix to pay it; 
but being afterwards adviſed, that the lands would not be liable, he 
brings his bill to be relieved againſt it; and it was held by my Ld. 
Keeper, that though by the law now uſed in Canc. the land would 
not be liable to the portion, yet perhaps when the bond was given, it 
might have been otherwiſe taken ; and there being no fraud in get- 
ting the bond, he would not relieve againſt it. Mich. 1702. Abr. 
Equ. Caſes 269. pl. 9. Smith v. Avery. 
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4. Where a deliberate act is done, though it attains not the end 


deſigned and ſhould in conſequence prove quite contrary, it is not 
relievable in equity, Mich, 1708. 2 Vern. 615. Hodges v. 
Hodges. 

5. A. on a marriage with M. entered into articles to purchaſe 
lands, and makes a ſettlement on himſelf and M. and the iſſue male 


of the marriage, and for default of ſuch iſſue, the ſame was to be to 
A. 's next younger brother, and for default of iſſue male of him, then 


to go to the next brother, &, The marriage took effect; A. died 
without iſſue male, or making any ſettlement, but made M. ex- 
ecutrix, leaving aflets; after A.*'s death, the brothers immedi- 
ately applied to M. who promiſed by letters to purchaſe and ſet- 
tle agreeable to the articles: but Ld. C. King held that thoſe 
letters ought not to bind her, unleſs ſhe was before bound by the 
articles, (which he held ſhe was) for that ſhe might be well un- 
der an apprehenſion of being liable by them, and therefore wrote 
ſuch letters; but that would be no reaſon to conclude her by her 
miſapprehenſion. 2 Wms's Rep. (594) 599. Trin. [1730] 1731. 
Vernon v. Vernon. | 


(H. a) By Mynformation, and what ſhall be ſaid 


ſuch. 


I. A N agreement by an heir at law upon a miſtake and miſinfor- 

mation, as to his right to land deviſed from him to his 

* brother, was decreed. 1 Chan. Caſes 84. Paſch. 19 Car. 2. 
rank V. F rank. 
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2 Chan. 
Ca, 128. 
per Finch 
C. Mich. 
34 Car. 2. 
Hobbs v. 


Fraud. 


2. A. had an annuity iſſuing ct of [ands of B. C. purchaſes 
! 


— 7 * . 3 3 a 2 
part of the lands charged and diverſe other lands of 
LO 
1 i * * 
taken of the annuiry by Way DPurchale 
C 4 fo. 1 . * * ol 2 120 3 . 3 f 5 5 z 
7 iis TO D. he landt nei cha ed, ANG 74 of Lt 17S care OY 


B. and notice is 


: 1 


* 


b 3 2 1 * Eh 2 2 ? — ? * Pa, . * 4 5 ) 1 . 5 : 
Fenera: TWO HS, and gelired A. to ein in 2a nne to D. lc ALUTING A. 
8 1 „ ,, RS £3 WP . 
that it would not prejudice him in the lands ſettfed on lim; but tms 

* * ; = - * ou * * . " tag * ” 
Was proved by one Witnels only, and his Cepofitions uncertamn as to 
e | C. faid 8 e 3 
the particulars. T inch „laid that here was no con: 1} 101 * 
rent, and greement to ente ui it, aud when the hong vues {14 
I 7 at} 29 rer men! 2 Co» 271.8 MH icy $4444 V. dw 4s 44. $4» + 4 * 5 101d, 
* * 


it was ſold for 800 /. of which 7090/7. was paid to C. and that A. was 
circumvented, and decreed relief zgainft C. Hill. 27 & 28 Car. 2. 
— Caſes 273. Þ. -.-o v. Hawkes. ; | 

3. A man going to diſturb a conventicle, afked a conventicler 
there what his name was, he anfwered James (who was a known 
conventicler) whereas in truth James was not there, and the fellow 
that anſwered knew it, but defendant did not; defendant made oath 
according to the falfe name ted him, and was convicted of perjury, 
but the verdict was ſet aſide, it not being wiltul and corrupt perjury, 
but a plain miſtake, and a new trial granted. 2 Show. 165. 


Mich. 33 Car. 2. B. R. the King v. Smith, 


4. A. articles with B. for purchaſing B.'s eſtate, pretending he 
bought for ane whom B. deſired to ablige, but really for one whom B. 
would by no means conſent to fell it to, and fo got an agreement at 

2 S - 


a low price. Equity will vet decree. an execution of theſe articles; 


- 


Per North K. Hill. 1683. Vern. R. 227. Philips v. D. of Bucks 

5. A man being abent to purchaſe a rent-charge makes inquiry 
of the title of one that had a right to the land, and to hold it dit- 
charged, but at the time knew nothing of his title, and told the pur- 
chaſor as much, yet this will not prejudice him who was znorant 
of his own {itle; Trin. 34 Car. 2. 2 Chan. Caſes, 108. Dyer v. 
Dyer. 


Norton. N. Ch. R. 46. contra, 1645. Hunt v. Carew. ern. 136. Habbsl v. Norton, decre24 
HIII. 1682. per North K. to confirm the annuity. 


Ba Mm. 18 5. 
Frere's 
caſe. 


6. A fine ſet 2 or 3 terms ſince was ſet o/ide, becauſe of ſome ſur- 
reptitious practice and miſinformation to the judge, Vent. 69, 
Paſch. 22 Car. 2. | 

7. Morigagee, to whom 200/. intereſt money was due for 500. 
being inquired of, as to how much was due, by one that was going 
to be married to the heir of the mortgager, and ſaying the intereſt 
was all cicar to that time, fo that a ſettlement was taken of the lands, 
and the 290 J. being ſecured by bond, decreed that the jointured 
land ſhould be charged only with 500 J. and intereſt from the time 
of the inquiry. Mich. 1700. Ch. Prec. 131. Barret v. Wells. 

8. A. charged all his lands by his will, for payment «f 500 J. a year 
to MH. his wife for life, and made her executris and reſiduary legateey 
and ſubject to this annuity he gave his real eftate tn R. L. after- 
wards R. L. and M. articled that MH. ſhould renounce the execu- 


trixſhip, and deliver up the perſenal ęſtate to R. I. and that R. I. 


ſhould indemnity M. from A. 's debts, and ſhould pay M. a further 


annuity of 401, a year, and the 5401, a year was ts be ſecured on 


part 


part of the < Mate only. R. L. prayed relief a gun theſe articles, 
g pretending tha t the value of the Pe rlonal citate was m iſrepreſented 
10 him, and th: it in reality it 510 04 10 te 4000 ; lets than the tæeſ- 


8 

* * Fog 
j tator's debts amc unted to. Pur it apnea ing that t nere as v falſe 

M . Me 

; 7vertory, or particular made / .'s perjo nal eftate, nor any eſtimates 
: Sven Gf it, 9 t fd. . L. to come into thoſe articles 2 ac- 
. chunt ot the value, and there being anither motive (V's 'Z.) Iid.'s ac 
* _. ceftmg the 4 roo of 5401 a year out of part of the e/tate only, 


Id Cowper difrified the bill with coſts ; but 25 to M.'s crois 
ill ordered a performance of the articles. Wms's Rep. 541. 
Irin. 1719. Litton v. Litton. 

9. A relegſe of an cquity of redemption obtained by miſrepreſen- 
tation was fct aſide for = caſon. MS. Rep. 5 to Lord Har- 
court's, tit. Fraud. 23 May 1721. Kirwan v. Elake. 

10. An effimmment of a leuſe got by mill nformation of the value 
of the land, at d of the fine for rene a was ſet aſide, and the de- 

fendant the executor of the aſſignee ordered to account for the 
moiety of the profits, during his tcitator's life, and ſince his death, 
and to pay coſts of ſuit. Hill. 10 Geo. 1. 9 Mod. 83. Evans 
v. Hoſkins and Glouceſter city. 

11. Obligor for 200 J. and 100 J. by note on payment of 20 J. to 
obligee, who was a man of weak parts and mem or y, proc ured the 
bond and note to be aclivered up upon pretence that he Was poor, 
un! nearly related to the oblig rec, but that not bein 9 prove, he was 
ordered to account for the bond and notes to the executor of Oblig 
Mich. 11 Geo. 1. 9 Mod. 118. pens v. Adams. 


(J. a) I ſhall be Bund i it, and how Puniſh- 
able. 


1. H E heir is bound to warranty, and aliens the aſſets by co- 
vin; - he ſeg ee 15 ample: aded and vouches the heir; in this 
caſe, upon the matter found, he ſhall recover in value againit the 
N 1 den land purchaſed by the "Sy but not the la: 16 alicned by him. 
Br. Colluſion, pl. 49. cites 31 E. 
2. Formedon was brought by cov in of the tenant ag inst him! ſelf, 
becauſe he was fete my condition, and bad brek en the condition, 
and would have the land to be lift again}! the ferffor, and this matter 
Was alledged by fcoitor Who was a ftran ger to "the action; for the [ £272 1 
defendant confeſſed the action, and thei eupon procierria tion wg, 
made, if any one could fay any thing why the demandant 1 uld not 
have judgment and execution ? whereup on the feoftur came in a$ 
above, and ſhewed as above; and the matter was ex ned and 


confeſſed, apd the tenant p:it to give bail to * þrs 7 Dune ut far 
the diſceit. Br. Colluſion, &c. pl. 15. cites 7 II. 4 10 l 


3. A deed of gift of goods ſhall Ci, the maker, his 8 xecuters and Cro. J. 20. | 
adminiſtrators, notwithſtanding the 13 Eliz. 5 Sk 111, Hill. : * — 19 
8 J. Hawes v. Leader. 


4: | Aion 


$53 


Fraud. 
4. Aion will lie againſt a defendant for confuſing a judgment by 
fraud in order to prevent plaintiffs having benefit of a judgment he 


had obtained againſt him, Trin. 3 Jac. 2. B. R. Carth. 3. Smith 


v. Tonſtall. | 
5. In caſe of a gr fraud the court will give ces, to be aſcer- 


tained by the party's own oath ; per commiſſioners. Hill, 1690. 
2 Vern. 123. Dyer v. Tymewell, 


(K. a) Pleadings. Averred in what Caſe. 


I. I N a formedon, defendant pleads non-tenure; jury find that de- 
| fendant made feoffment of the tenements to divers perſons to 
their own uſe before the writ purchaſed, and that the feoffees never 


to the _ but the feoffor, till the day of the writ purchaſed, 


4L Rep. 77. 
Hill. 44 
Eliz. in 
chancery, 
Farmer's 
Caſe, 
Cro. ].270. 
S. C. and 
ſeems to be 
a tranſcript 
of Yelyer- , 
tons's re- 
port, And 
ſo does 
BrownL 
211. 8. C. 


which feoffment was made by covin and fraud, to the intent that 
the plaintiff ſhould not know againſt whom to bring his action; 
adjudged that the defendant was tenant of the tenements to this ac- 
tion, and that, in reſpect of the bringing this action, the feoffment 
ſhall be void againſt the plaintiff and that he is ſufficient tenant to 
anſwer. Savil. 126. Hill. 32 Eliz, White v. Bacon. 

2. Upon the ftatute 13 El:z. 7 8. againſt uſury, and 27 Eli. 
4. againſt fraud, though fines are levied where there is uſury, fraud 
or covin, thoſe are averrable to be fo againſt any deed, Jenk. 
254. pl. 45. 

3. A. in conſideration of 201. paid 0 B. granted all his goods in 
a ſchedule annexed, and gave poſſeſſion by a platter, but there was a 
couenant that they ſhould remain in A.'s _ and to be carried away 
by B. en demand, and A. to keep them ſafely in the mean time. A. 
died; B. demanded the goods of J. S. the adminiftrator of A. but 
he not delivering them B. brought his action; J. S. pleaded the ſta- 
tute of 13 Eliz. of fraudulent deedt of gift, and that A. was indebied 
to ſeveral perſons amounting to 1004. in ſeveral ſums, and, being 
ſo indebted, made the grant, being at ſuch time poſſeſſed of thoſe 
and of other goods, not amounting to more than 80 J. and that this 
was by covin to defraud his creditors, and that A. dying adminiſ- 
tration was granted to him; plaintiff replied that the defendant has 
aſſets to ſatisfy the debts demanded, and that the grant was upon good 
conſideration ; and upon demurrer adjudged for the plaintiff, Firſt, 
becauſe the defendant had not averred in his bar, that the debts re- 
mained yet unpaid to the creditors named, there being 4 years be- 


| tween the deed of gift and A.'s death, in which time the debts may 


lors, they are liable in the hands of the plaintiff as executor de ſon 


well be preſumed to be ſatisfied, Secondly, the defendant did not 
ſhew that the debts due to the ſuppoſed creditors were by ſpecialty, and 
then the matter of his plea is not good; for he cannot plead this 
but in excuſe to free him from a devaſtavit, which cannot be here, 
he as adminiſtrator not being chargeable, unleſs the debts are by 
ſpecialty. "Thirdly, where 2 ſuggeſts, that his delivering 
the goods would be a devaſtavit, this cannot be: for as to the cre- 


tort, 
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tort, if the deed of gift be fraudulent. Fourthly, it may be the ere- 
ditors named will never ſue for their debts, and fo the defendant 
will detain the goods for ever; but had he pleaded a recovery by 
any of the creditors, and thiſe prods t the value taten in execution, it 
had been a good plea. Fifthly, the d-fendant is not a perſon enabled [ 654 ] 
by the Fr 13 Eliz. to plead this plea; for though the deed is void a 
againſt all creditors, yet it is not ſo againſt the party himſelf, his ex- 
ecutors and adminiſtrators, and againſt them it remains a good deedz 
per tot. Cur. Yelverton a counſcl with the defendant, Yelv. 196. 
Hill. 8 Jac. B. R. Hawes v. Loader. | 

4. Covin ſhall not be intended unleſs it be averred, per Jones J. 
Jo. 20. cites 10 Rep. 56. a. Trin. 11 Jac. Chancellor of Ox- 
tord's caſe. | 

5. A leaſe for years was conveyed by A. with an intent ta d:fraud 
His creditors, and died, making B. his executor ; C. was a creditor 
of A. B. promiſed C. upon good conſideration, that if he could diſ- 
cover any goods, parcel of the eſtate of teſlator at the time of his death, 
then he ſhould have the goods in ſatisfaction ; the court held the 
leaſe fo conveyed to be parcel of his eſtate at the time of his death; 
for though the ſale bound himſelf, yet it was void as to creditors z 
and they agreed that the plaintiff in his rep/rcation, ſhewimng this ſpecial 
conveyance of the term by fraud in maintenance of his count is good 


and purſuant, and no departure from it. 2 Roll. R. 175. Prin. 


18 Jac. B. R. Anon. 
6. An executor confeſſes a judgment, as he may lawfully do, yet 
this may be averred to be entered, or kept on foot by fraud, and that 
by the common law, which hates all frauds. Vent. 329. Trin. 39 
Car. 2. B. R. in caſe of Knight v. Peachy & Freeman. 
7. In debt for rent againſt aſſignec of the executor of leſſor for years, Vent. 328. 
defendant pleaded an aſſignment by him to J. S. ſuch a day, and that 331. S. C. 

. * — —— . by the name 
he gave notice of it to the leſſor before ary rent due; the leſſor, plain- f pcm 
tiff, replied that the aſſignment was to defraud him of his action by v. Peachy & 
fraud and covin; defendant demurred, and it was urged that fraud Freeman. 
is not to be averred in this caſe ; for the affignment is a lawtul act; 
but it was anſwered, that fraud and covin make legal acts illegal and 31 Car. 2. 
void; and judgment was given for the plaintiff, diflentiente Scrogs 2: C, in the 

Exchequer 


Ch. J. 2 Jo. x09. Trin. 30 Car. 2. B. R Anon 3 
brought there, but no judgment; for the parties agreed. But a diſtinction was taken by the coun- 
ſel for the defendant, that, i: cue , a recovery by defuul, fraud may generally be alledged, as in Pi. 
C. 47. in caſe of Wimbiſh v. Taibois, But if after a ver dit, there it m/z bs pecial iy alleged 
and for this cited 9 Rep. 1 10. a. Treſham's iſe. i 


(L. a) In what Caſes, and where the Fraud 
ſhall be tried, and whether by Jury, or by the 
Court. 


J. W HERE land is recovered by jury, the ſame jury may en- 
guire of the right and colluſion, and the it is by default 
without jury, as in a præcipe quod reddat, it {hall be enquired % 


gu ait 


$5+ 


Arg. 

rio. 112. 
$. C. cited 
— 8. C. 
10 Rep. 56. 
Db. Trin. 
11 Jac. B. 
R. in the 
Cianc lor, 
Sc. of Ox- 
ford's caſe. 
er 
Yelverton 
Serjean!, 


Fraud, 


guale jus of ce, and fo 16 AfL p. 1. and there it is determined, that 
this inguiry is ny an inqueſt of office, fo that if they find therein mat- 
ter of abatement of the writ, yer the writ ſhall not abate, for it is only 
an inqueſt cf ofce. Br. Colluſion, &c. pl. 25. cites 14 Aff; 13. 

2. In an action of waf? by an abbot, the Meri returned the writ 
of engu:ry of the wwaſ? for the abbet, and judgment was given for the 
abbot, but exec:ztion Twas Zayed till the colluſion was enguired ints ; 
but otherwiſe, it ſhall be zf the ingueft had been before jujtices ; for 
then the ſame inqueſt, aiter the iſſue tried, ſhould enquire of the collu- 
fron preſently, but now this ſhall be by guale jus, Br. Colluſion, &c, 
E. 3. 12. | 

3. Jury found a ceed, but left it to the court, if by the 27 Eliz. 
It be fraudulent againit the defendant, and fo void; it was argued 
that the court can judge of fraud withiut the jury's fmdings it fo, but 
inſiſted on by the other ſide, that the court might judge of the pro- 
viſo in the ſtatute 27 Eliz. and if this ſettlement were void within 
that act; adjornatur. 2 Show. 40. Butler v. Vaterhuuſe.—'The 
+ court will not achuuge it fraud, & where the jury do not expreſsly 
find the fraud; for the judges have nothing to do with matter of 
fact, and fo per tot. Cur, no fraud. Brownl. 36. f Crier v. Little- 
ton. | 


covia aper ent need nat be proved 3 Le. 256.—contra, per Beaumont Serjeant 2 Le. 255. Mich. 
32 E. C. B. in the ſerjeant's cate. T Fraud is a pure matter of fact which is to be found 
by the jury, and came in any Cale de pre/uncd oy ite mart, per Rains ford J. Vent. 129. Patch. 23 
Car. 2. B. R. Smith v. Wheeler. | 
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4. Where fraud is apparent chancery will decree againſt it with- 
out ordering a trial. 32 & 33 Car. 2. 2 Chan. Caſes, 46. Colſton 
v. Gardner. | | 
5. A. conveyed lands to B. and C. for 99 years in truſt to raiſe. 
a ſum of money, the reverſion to J. S. afterwards J. S. ſettled the 
reverſion on C. and his heirs in 2 for A. for life, and to the heirs: 
of the ſurvivor; 10 years afterwards B. lends money to F. F. and 
takes a mortgage of the truſt lands fubjeet to the truſt, and with:ut 
notice of the conveyance to C. in truſi fer A. J. S. dies, living A. On 
a bill by B. againſt A. and C. the laſt conveyance was ſet aſide as 
fraudulent, though A. ſwore that J. S. agreed at firſt to make ſuch 
re-conveyance bona fide, and that ſhe knew not of B.'s lending mo- 
ney to J. S. and decreed that it was not neceſſary to ſend it to be 


tried at law, whether a voluntary conveyance be fraudulent or not, but 


1691. Ch. Prec. 13. White v. Huſſey. 


the court may decree it to be ſo meerly for being voluntary. Trin. 


6. Fraud, as to the ſettlement o a poor perſon, 1s to be judged of by 
the juſtices of peace and not by B, R. 


3 Geo. B. R. | | | 
7. In caſe of great fraud, equity will not direct an iſſue. MS. 


Rep. faid to be Lord Harcourt's, tit, Fraud, 5 Leb. 1722. White 


(M. a) Evis 


Per Pratt J. 10 Mod, 393. Trin. | 


. 
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(M. a) Evidence. In what Caſes Fraud may be 


given in Evidence. 


N delt aoain/t the 5. 8 defendant pleaded riens per efcent, 

and the plaintiff : epli: that altets in the county of S. 
It appeared upon the trial, WR lands deo ech but before ain 
brought, def: he a had enfeoffed J. 8. hich was proved to be by fraud. 
Upun a ſpecial verdict found, is was reſolved, ao this matter might 
well be given in evidence. 5 Rep. G. Mich. 32 & 33 Eliz. B. R. 
Gooch's caſe. 


(N. a) Badges of Fraud. What are. 


1. D* EFENDANT in d. e, ofter judement aliens bis goods 


and he 15 we taxes the ots; yet the plaintiff thall have 


2-36 


2. A gift if gods was held fraudulent on divers circumſtances. 
I. It was a tral, without any exception. 2. It was antedated, 
and direction given to the attorney, to ule his ſkill to prevent the 
plaintiff. 3. The making and ſcaling it was in the donee's abſ-nce. 
4. It was agreed to be 44 pt ſecret. 5. Ihe * donee never had po- 
frm of the deed, but it was apt by the brother of the donor. C. The 
donor himſelf had all the 2% of the goods, and dwelt in the houſe, and 
bought and fold, and killed the cattle into his houſe, and altered 
them, and ſpent the corn in his family all the time after; and the 
3 this 7 account made annually between donn ard donee, for 
{hew only; but no money pa: id to the donee, The donor after 
the deed, being aſtetior, affeſſed Hi 75 to the al ly fe ven pounds 
n hereas if the "deed was 2000, he had nothing. 8. The don e took 
gut an extent upon a ſtatute afterwards againſt the goods of the do- 
nor, for a debt owing to him; and for thele reaſons, though the deed 
was ma de upon good and valuable cont:d-ration, to fave harmleſs 


The done Ka a juſt and true debt, for Which the donee was bound 


as ſecuricy for the donor, the deed was acjudged fraudulent. Mo. 
638 Patch. 44 Eliz. in the Star Chamber. Chamberlayne v. 
Twyr 1E. i 

3. Tenant in capite made a lege for 1000 years to B. and further 
covenauited with B. and his hrirs, that up9r payment of 5 5. he and 
his heirs 28 ej end fc iz to the 1 uſe , B. and his heirs, and in the 
deed were ail the ordinary clauſes of a conveyance bona fide. B. 
died, and the queſtion was, if the heir thould be in ward? It was 
held, that the 4 ir had power of the inheritance on payment of 58, 
and that the Jeale carries with it the badges of fraud, Godb. 191. 
Trin. 10 Jac. in the court of Wards. Cotton's caſe. 

4. If a man has any intention to evade the ſtatute 13 Eliz. 5. 


| Vol. XIII. A X what - 


Fin. R. 
270. Mich. 
28 Car. 2. 
Oak over 
Pettus. 
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whatſoever he ſhall ſay afterwards, will not any ways ſalve and amend 


the matter, but the ſame is fraud, and within the ſtatute, and fecr- cy. 
is a badge of fraud, but no concluding proof; per tot. Cur. 2 Bull, 
226. Paſch. 12 Jac. Stone v. Grubham. 
5. It was faid, that if one make a voluntary conveyance upon con- 
ſideration of natural affection, and is nt at that time i ted to any 
perſon, nor in treaty with any one for the ſale of the lands, ſuch con - 
veyance has no badge of fraud; but otherwiſe it is, if he be indebted, 


or in treaty for ſale of thoſe lands. Sty. 445, 446. Paſch. 1655. 3. 


R. Anon. | 


6. In evidence toa jury, it was held by the court, that a voluntary 
conveyance executed is not fraudulent, becauſe voluntary; bur. it is 
great evidence of fraud again an after conveyance made bona fide z 
becauſe the fatute avoids ſuch deeds as are bona fide, and on conttier- 
ation, if made ea intentione to defraud purchaſors; and therefore this 
fraud muſt be found by the jury. 1 Keb. 486. Paſch. 15 Car. 2. B. 
R. Garth v. Mois. | . 

7. Executor pleats a judgment per fraudem was replied, and iſſue 
thereupon ; and by evidence it appeared, the dettee was willing t9 take 
lejs than was recovered, it is evidence of fraud; but if it be ſhewn, 
that adminiſtrator had not aſſets to pay that ſum, it is no fraud, I 
Salk. 312. Trin. 13 W. 3. B. R. Parker v. Athield. | 

8. Anagreement for a purchaſe was with an old waman ꝙo years of 
age, by an attorney, but no money paid, and pretended he bought it for 
another, of the name of the tenant in poſteſſion, to whom the was 
heir, if he died without iſſue, and ſeveral other ſuſpicious circum- 


ſtances appearing, the court would neither decree it to be carried 
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into execution againſt the heir at law, not to be delivered up. Hill. 
1708. 2 Vern. 632. Green v. Wodd. | 

9. A. and B. married two liſters, preſumptive heirs of J. S. and 
articled to divide equally between them, whatſ1ever ſhould be given by the 
will of F. S. to either of them. J. 8 by his will, gave a great real 
and perional eſtate to A. and only aſmall real eſtate to B. who brought 
a bill againſt the exccutors of A. for an account of the real and per- 
ſonal eſtate which came to A. by the will of J. S. and inſiſted, that 
after the articles, A. prevailed on F. S. io deviſe the greateſt part of 
his lands to the ſons of A. and that as ſom as his ſons came of age, A. 
gat his fans to convey the lands to himſelf and his wife for life, remain- 
der to truſtees for Soo years, to raiſe 3000 l. a-piece for two younger 


ſons, not provided for by the will of J. S. ſo that in effect A. had the 


ſame power over the eſtate, as if it had been deviſed to himſelf in fee. 
Ld. C. Macclesfield declared, that if the eſtate had continued in the 
ſons of A. he would not have compelled the conveyance of a moiety 
to B. the plaintift, according to the articles, there being no writing 
to manifeſt the truſt, as the ſtatute of frauds requires; but that if the 
ſons ſhould without any conſideration, convey to A. their father the 
eſtate left them by J. S. then he thought he might juſtly decree that 
A. ſhould convey a moiety of the premiſes to B. agreeable to the ar- 
* 2 Wms's Rep. 182 to 185, Trin. 1723. Beckley v. New- 
and. 


10, Land 
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10. Land of 40 l. a year was conveyed by one of 72 years of age; 


for an annuity of 20 l. a year for life, and there being n9 evidence of 


any inſtruction given by the grantor to the drawer of the deed far pre- 
paring it, though the drawer has been examined, but the inſtructions 
were given by the grantee only; and it not appearing that the deed 
was read ta the grantor at the time of executing the fame ; and the 
annuity being ſecured by covenant only, inſtead of a mortgage of the 
fame eſtate, and he not having the deed itfelf in his hands, the Maſter 
of the Rolls ſaid, that all this is fraud apparent, and that Judging 
upon the face of a deed, is judging upon evidence, which cannot 
err, whereas the teſtimony of witnefles may be falſe. 2 Wms's 


Rep. 203 to 206. Mich. 1723. Clarkſon v. Hanway, & al; 


(O. a) As to Creditors relieved in Equity. 
T. D E E D of gift e all his goods, chattels, and houſhold ſtuff, 


by baron, in truſt for his wie, the baron continued in 2 
ſeſſiun during his life, and after his death, the widow admitted it to be 
a truſt, by exhibiting an inventory of them into the Spiritual Court; 
decreed, to be a fraud againſt creditors, there not being aſſets ſuffi- 
cient, without thoſe goods to pay the debts ; and ordered, after debts 
paid with them, that the ſurplus be accounted for to the admini- 
ſtrator, when an adminiſtrator ſhall appear. Mich. 28 Car. 2. 
Fin. R. 270. Oakover v. Pettus, Haughton, & al. 

2. Sale by commiſſioners of bankrupts is good againſt fraudulent 
debt or judgment, and ſhall be ſo taken in any action brought for 
the goods, if fraud be proved upon the trial. 2 Jo. 41. Mich. 27 


7 Car. 2. C. B. Smith v. Harward. 


3. A. got judgment again/t B. for 1490]. on bond conditioned 

for payment of 700 l. and intereſt, and brings a bill, charging that 
B. had conveyed his eflate ts truſtees, and had lent 12001. to C. in 
the name of J. S. and prays that this may be made liable to the 
plaintiff's debt. Defendant demurs, for that he in his life-time was 
not bound to cover his perſonal eltate, and demurrer over- ruled. 
Per Jeffries C. Paſch. 1686. Vern. 398. Smither v. Lewis. 
4. A. got judgment againſt B. for 100 l. C. on pretence of a 
debt due to him, and to prevent A.'s having the beneitt of his judg- 
ment, had got goods of B. c of great value, into his hands, ſufficient 
to ſatisfy his debt with a great overplus, and prayed an account and 
diſcovery of theſe goods, —C. demurred, becauſe A. had not al- 
leged, that he had ſued out execution, and actually taken out a fi. 
fa; for till he had ſo done, the goods were not bound by the judg- 
ment, nor A. intitled to a diſcovery or account thereof, Per Jet- 
fries C. the plaintiff ought actually to have ſued out execution before 
he had brought his bill, and allowed the demurrer. Paſch, 1686, 
Vern. 399. Angell v. Draper. 

5. At law, where a conveyance is found to be fraudulent, the cre- 
ditor comes in and avoids all, without re-payment of any conſidera- 
tion money. Per Cur, Trin. 1687. Vern. 466, in th; caſe of Hern 


E 2 = | 6. A. 


*. M Sers. 


» 
8 


557 1 


But where 
A. was in- 


LL QNL 1 
Les, and he 
received 
pi H pal 


* 11 2 
A Keil as 


Fraud. 


in erder to draw in his creditors, fo compound his debts at 


6. A. 


an 
eaſy rate, made an under hand agreement with ſome of them, to pay 
then the whole, in caſe they would feemi: 2lv come in; the creditors 


came in, but A. failed in pa yment at the time agree. d, and now ſome 
of the creditors * refufe to ſtand to the agreement, which being under 
hand and Leal, A. brought a bill to compel a performan e; but the 
fraud appearing, Ld. Jon #rics Giſmified the bill. Trin. 1688. 2 Vern. 
71. Child v. Bandridge 


intereſt. and compoun. ling with his other creditors, made ſuchan underhand agreement with F. and 
U (RICA bi! to he relle ed, Lord KC Wper dupnie is Nl, N. har ns en | * ea te 5 
- 2 and fraud as could be and not be criminal, and having arged to make tome ſat'staction, he 

myt=:r ought not to be relieved againſt ſuch promiie or iecurity for periormance. Hill, 1797. 


, b 


15 


Small v. Brac ey. 

7. A. purchaſes land in name of . his eldeſt ſon, and puts B. in 
Paiſ fen; afterwards B. t falling fick, A. t: 1 a declaration of trufl 
trom B. B. recovers, continues poſſeſſion, and marrics, and dies; 
A. Sets 4 CONVECYanhce from the young r fon, B. dy ing r Vthout iſſue; > 
by agreement on the marriage B. was e to leave the wife 4090 1. 
but nothing of dower mentioned. Widow brought her wilt of 
dnver. A. ſued in equity for relief, and decreed him | by Maſter of 
Rolls. On appeal, Wright K. dilmiſicd the plaintitt's bill, de- 
claring it to be a ſecret and fraudulent deed of truſt, to deceive pur- 
chaſors and Creditors. Paich, 1702. 2 Vern. 436. Bateman v. 
Bateman. 

8. A. makes a bill of ſule 5f hs goods to a truſtee for one that lived 
with him as his wife, and was reput- £5 a ny Bill of fale ſet aſide 
as fraudulent, as to pep Hill. 704. * ern. 490. Fletcher & 
al. v. Lady Sidley & a 

9. 4. indebted to B OJ. on bond, and 3 C. 200 l. on ſimple 
contract, makes his 3 = d D. executor; C. purchaſes a leaſed 
of D. the executor for 9091. and eijeounts Os own debt of 2921, and 
550 , due from [). to C. and Pes 159 4. in money. On a bill by A. 
it was decreed at the Rolls, and after, on appeal, per Cowper C: that 
this ſale is not good to bind A. an unſatisſicd creditor. Mich, 1708. 
2 Vern. 616. Crane v. Drake & al. 

10. A. being about to marry M. the daughter of J. > gave @ bri 2 
for 509 i payable to the father of A, at a day certain, but de egſanced 
not is be put in jut, but far, 5 curity of the daughter, in cnje any _ 
tune ſhould happen to the Duſan, to be pard before other creditars.. 
Ld. Ch. Kir g held, that this is a fraudulent bond on the face 3 to 
diſappcint creditors. Scl. Ch. Caſes in Ld. King's time, 46. Trin. 


11 Geo. I. 1725, Wile's calc. 


(P.a) As to obtaining Wills, relieved in Equity. 
1. Will, whereby the heir was dif] ets and the eſtate given 
to two infants, ſtrangers, though obtained by great fraud 


2nd Circumvention of the father of one of the infants was denied to 


be {ct alice, tor wart of a precedent, though the Lord mens" 5 
clare 
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cared his reſolution to do all that he could ; and though he had A. 


rections from the Houſe of Lords, to decree according to juſtice and 
equity though no precedent could be found. 15 Car. 2. Ch. R. 
236. Roberts v. Wynne. 

2, Jekyl, Ld. Commiſſioner, took a difference between a Twill, and 
a deed gained upom a weak man, and upon a miſrepreſentation or fraud; 
for if a will be gained from ſuch by falſe miſrepreſentation, this is not 
reaſon ſufficient to ſet it aſide in equity, as was determined in the 
late Duke of Newcaitle's will, betwixt Ld. TRHANET and Ld. 
CLARE and in cafe of * Bopvir and RoBERTS ; but where a deed, 
which is not revocable as a will is, is fo gained from ſuch a perſon, 
and without any valuable conſideration, the fame ought to be ſet 
aſide in equity. 2 Wins's Rep. 270. Paſch. 1725, in caſe of Jame 
v. Greaves. | 

3. A bill was brought to ſet aſide a will V perſonal eftate, and 
to ſtay the probate, upon a ſuggeſtion of it's being obtained by fraud, 
and the defendant demurred to the juriſdiction of the chancery, 
whereupon an injunction was moved for, inſiſting that the demur- 
rer confeſſed the fraud, and that fraud was cognizable in equity, as 


well as in the Spiritual Court. But per Cur, the Spiritual court 


has juriſdiction of fraud, relating to a will of a perſonal eſtate, and 
can examine the parties, by way of allegation, touching the ſame, and 
if the will was falſely read to the teſtatrix, then it was not her will, 
and denied the injunction, Trin. 1725. 2 Wms's Rep. 286. Ste- 
phenton v. Gardiner, | | 


(Q. a) What Acts are to be ſaid fraudulent, in re- 
card to After-Creditors or Purchaſors. 


I. H E plaintiff had brought his auen againſt M. fr lying with 

His wife; and 13 January, 1689, M. made a conveyance of 
his lands to truſtees, in tru/t, to pay his debts mentioned in à ſchedule 
annexed to the deed, and ſuch other debts as he ſhould appoint within 
ten days in Hillary Term following; the plaintiff recovered $000 l. 
damages againſt M. and brought this bill to be relieved againſt the 
deed as fraudulent againſt him, and made to defeat him of his debr. 
Per Cur. This deed is not fraudulent, either in law or equity, for ſuch 
debts as are named in the deed; for the plaintiff was no cre- 
ditor at the making of the deed; and though it were made with an 
intent to prefer his real creditors before this debt, yet, when it be- 
came afterwards to be a debt, it was a debt founded in maleficio, and 
therefore it was conſcientious in him to prefer the other debts before 
it; but the plain!: may come in upon the ſurplus, after the debts 


mentioned in the tchedule, or appointed within ten days, purſuant to 


it, are ſatisficd. Mich, 1699. Abr. Equ. Caſes, 149. Lewkner v. 

Freeman. SE 
2. A man indebted to his daughter-in-law for money of hers re- 
ccived by him, purchaſed a leaſe for years, and had the ſame originally 
conveyed to her. She had no bond, or any other ſecurity for her mo- 
| ney, 


* See pl. 1. 
RonrsTs 
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S. C. 
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ney, at the time of the conveyance, nor till ſeveral years after, when 
he gave her a bond, and died without aſſets. A creditor for a debt 
contracted after the conveyance brought his bill, to ſubject this leaſe 
to his debt; but Ld. C. King faid, he thought it would be very ex- 
traordinary to do ſo for debts nat then cautracied; and that he did not 
know that it had ever been determined, that a man indebted, mind- 
ing to provide for his children, has an eſtate originally conveyed to 
them, it ſhould be ſubject to debts; whereas here the father-in-law 
was indebted to her, and ſo denied to ſubject it to the plaintiff's 
debt. Sel. Ch. Ca. in Ld. King's time, 78. Mich. 1729. Proctor 
v. Warren. | 


[ 560] Freſh Suit. 


(A) At what Place. 


S.P.> [I. TF 1 take your bes as a diſtreſs, which come back to you 
greed by of their own accord, I cannot retake them by reaſon of 
— ark the firſt diſtreſs, without freſh ſuit. 9 E. 4. 2. b. per Danby. ] 
pl. 2. cites. S. C. | | ES | 

2. Dy. 8 El. 246. 50. Replevin brought for taking of beaſts 
in Dale. Defendant ſaid, that he took them in another " ra for da- 
mage ferſant, and ſhewed that the beaſts eſcaped to Dale, as they 
were driving to the pound, and upon freſh ſuit, he retook them 
in the place called Dale, and admitted a good juſtification. ] 

[ 3- Old Natura Brevium, 53. after ſuch diftreſs, eſcape, and freſh 
ſuit, if the party who diſtreined prays deliverance, and he will not [de- 
liver them] writ of e lies.] 

[ 4. If I diſtrain for damage feaſant, or for rent, and in chaſing 
them to the pound, they eſcape into the ſoile of another, yet upon treſh 
ſuit I mzy re- take them. 33 Hf. 6. 55. ] 


* Be. [S. So if the tenant reſcues, and drives them out of the land. 33 
5 H. 6. 53. agreed. | 


33 H. 6. 52. 8. C. 


[ 6. If a miniſter LA the court, by the cuſtom, attaches a man by a 
horſe, yet upon treſh ſuit he may retake in other county. 33 H. 6. 52. 
b. 55. adjudged. ] : _ 

. Note, that it was touched, if a man makes an affray, and the 
jule of the peace, or conſtable ſeeing it, come to it, and would arreſt 
him, and he fites into another county, and the other freſhly purſues him, 

| he may arreſt him in the other county; and for aftray, freih a 
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material, It if it was ” uf 9" it is not material; for he may take 
T. 


him in any county. reſh Suit, pl. 3. cites 13 E. 4. 8. 


(B) What ſhall be faid, Freſh Suit. 


I. W HERE felony is done, and the felon is not taken, within 

à year after the felony done; yet if he, who was robbed, 
does his endeavour to take the felon, and to eſpy him, and he is taken, 
though it be not at his ſuit, it ſhall be adjudged freſh enough, per tot. 
Cur. and therefore the party ſhall be rel to his goods, Br. 
Freſh Suit, pl. 1. cites 7 H. 4. 44. 

2. It beaſts eſcape in view of the owner, by default of incleſure, as out 
of an highway, &c. and Freſh Suit be thewn in juſtification, but it 
appears not, that they were in view of the owner, Freſh Suit ſhall 
not be pleaded in bar, except the plaintiff alleges notice. F. N. B. 
128. (298) in the notes there. cites 15 H. 7. 17. 21 E. 4. 8. 49. 
10 E. 4. 8. | 


(C) Neceſſary in what Caſes, to preſerve Pro- 
perty. 


I, #7 E, who takes goods from the enemies of the king, which were 


taken before from an Engliſhman, ſhall have it as a thing 
gained in battel, and not the king, the admiral, nor the party to 
whom the property was before, becauſe the party came not 
freſhly, the ſame day that it was taken from him, and before fun 
ſet, and claimed it, Br. Forfeiture de terres, pl. 57. cites 7 E. 
4. 14. 

2. If goods are /tole, and they come into a franchiſe, the rd of the 
franchiſe ſhall have them, if trcih ſuit be not made, and F it be no 
franchiſe, the king ſhall have them, it the party does not make freſh 
ſait. But this ſcems to be of ſuch franchiſe as has a waife, or bona 
& catalla felonum & fugitivorum. Br. Forfeiture de terres, pl. 110. 


cites 21 E. 4. 16. 


3. And it was granted, per tet. Cur. that if a man feals goods, and 
watves them, he who was robbed, may ſeize them 20 years after, it the 
king, nor the lord of the franchiſe have not ſeized them ; but if they 
arc ſeized, then he who was robbed ought to ſue appeal, and ſhall 
have them, if he makes freſh ſuit, Quod nota. Br. Forfeiture de 


terres, pl. 110. cites 21 E. 4. 16. 


(D) In 
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Br. Freſh 
Suit, pl. 8. 
cites 33 H. 


6. 52. 
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Br. Freſh 


Suit, pl, 4. 
cites S. C. 


Br. Freſh 
Suit, pl. 4 
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in Treſpaſs. 


1. RE SPA Ss in the county of E. of a horſe taken, the de- 
fendant jaid, that the cit of E. is an ancient «ty, and a cor- 
poration of mayor and ſheriff, and pave bat a court before the mayor 
every day, and that one T. affirme# a paint againſt the p.ciunt and 
ſhewed proceſs in certain, till an attachmoa!, 7d how he atta. od him 
by the horſe, as officer in the city of E. and the plain: rojcued it, and 
went into the county of E. and the defendant treitly purtued and re- 
took, which is the ſame taking, &c. judgment, &c. and 2 good plea ; 
for by the freſb ſuit, the horſe was alkvays in his poſſeſſion in the law, 


and therefore the re-tating good in the foreign county, and out of the 


Juriſalictian of the city of E. quod nota. Br. Treſpaſs, pl. 32. cites 33 


II. C. 52. 

* Trefals of cattle taken in A. in D. the defendant ſaid, that he 
was ſeiſe of fur acres, calied C. in D. and found the cattle there da- 
mage 2 and chaſed them tawards the pound, and they eſcaped from 
him, and went into A. and he freſhly re-toak them, which is the ſame 
treſpaſs, and admitted for a good plea. Quære, if he ought not to ſay, 
that they e/caped into A. againſt his will « Br. Treſpaſs, pl. 355. cites 
21 E. 4. 64. | 


— (dA) Fugitives. 
pl. 1. 


48. C. cited 1. A Went beyond ſea, without licence of the king, with Ro- 
by Man- bert de Mortimer, and the king certified the faine into chan- 


3 3 cery, reciting that he had ſent his privy ſeal, &c. but that the ſaid A. 


ivering the (ſpretis mandatis naſtris redire recuſauit) and thereupon iſſued a com- 
;udgment of miſhon to feife, &c. Le. 10. ſays, that ſuch a precedent of ſeizure 
„ COU was ſhewn as of 18 E. 2. + Edmond de Wooditock's caſc. 


Mo. 1. 

m S. C. Enowles v. Lute, by the name of Mortimer's caſe. S. P. and upon a bill of intru- 
$07 againſt the grantee of the queen, and judgment thereupon for him, it was atligued for error, 
Hat it was rat alledged in ib replication of what dts the privy ſeal aui, mr 1/48 any wiice of the privy 
teal was gu to A. But it was anſwered, that the privy ſeal needs not any date, eſpecially in this 
caſe. For the matters which are under the privy ſeal, are not iſſuable and cites ® PD. 177. nor 
can any traverſe be taken to it; and bi; privy lis not as ather writs and præcipes arg, » rad 
i any court but the queen lu, ſelf, from whom it originally came, ſhali receive it, and alſo the m:ſſuge upon 
x, and /Þe berſ-lf * in ſuch caſe, 15 judge of the contempt and no record of that privy ſeal, remain; in ary 
ue t, but ſhe herſelf ſha!l Keep it, and then when ſhe is informed of the contempt, he makes et 
u, ſometimes to tie Ld. Chancellor, ſometimes to the Ld. T:eafurer, and Barons of the ex- 
chequer, to the ſame purpoſe 1 iſe the lands, and that warrant is fgn-d with the ſal aua of the 
queen, and ſhe may certify and iet down ſuch cauſe of ſeiſure in ſuch warrant, and no other cer- 
uficze is made by her, and the may certify the ſame commiſſion by word of mouth, and the party ſhall 
de concluded by the commiſſion under the great ſeal to ſay that ſhe hath not certified it. And of 
tins divers precedents were ſhewn, and the ſame was all agreed to by the chancellor, treaſurer 
and juices. And , that the uren may ſeiſe and affign her intereſt over, and that ſuch ige, 


may 


2 
192 


(D) In Treſpaſs. In what Caſes it is a good Plca 


ſeal, or privy ſeal, and not by the privy ſignet. 3 Inſt. 180. 


F Ugitives. 5 62 
may grant cepyholdi, being parcel of a manor aſſigned, and that they ſhall bind any, that come ir- 
after the queen's hands are amoved. And alſo, that the ſtatutes of 1 3 and 14 Fiiz. do not amen: 
the eſtate of the queen, but it continues as before, and ſo do all the eſtates under it. Le. g. Mich. 
25 and 26 Eliz. in the Exchequer Chamber. Cater's caſe. * D. 176. b. 177. a. pl. 30, 31. 
Bartue's caſe. F. N. B. [8 5] (A) in the notes there (a) cites D. 176, 189, 375. and ſays note, 
that the king has only the profits of the lands. — F In ſuch caſe, the K. has only ve 
term &, as in caſe of outlawry, and cannot grant copyholds. D. 176. b. Marg. pl. 30. cites it as held 
in Lady Baſſet's caſe. 

It was alſo held, that whereas the queen ſeiſed by force of the common law, and granted a cepyhold 
out of it ; now when the ſtatutes of 13 ard 14 Fliz. 970 was made, ſhe had not any eſtate thereby; 
for ſhe had ſuch intereſt before; and this new. ſciſure after the ſtatute, works nothing, and no- 
thing accrues to her thereby, whereof ſhe can make a ſeiſure; for ſhe had departed with the 
whole before. And note, that the grant in the caſe at bar, was quamdiu in manibus fore con- 
tigerit. And judgment was aftirmed in omnibus. Le. 10. Cater's caſe. S. P. Paſch. 23 Eliz. 
in Scacc. D. 375. b. pl. 21. S. C. And. 95. S. C. and P. by name of Knollis v. Carter. 
S. C. cited. Mo. 779. | 

The ſtatutes of 13 and 14 Eliz.. were made in aſſirmance of the common law, and gave to the queen 
nothing new, but explained that which ſhe had b, fore; ſo that ſhe having vpon the ſeiſure of the ma- 
nor prior to thoſe acts, granted the manor to B. and C. quamdiu in manibus noſtris fore contiger:: 
rat ione contemptus, the ſame is not by thoſe acts veſted again in the queen, and ſhe cannot ouſt th 
patentees, by reaſon of thoſe acts, in favour of any after patentees. Mo. 109. S. C. by name of 
K nowles v. Luce. | 


2. The letters under the great ſeal or privy ſeal, to re- call any from 2 3 
beyond ſea, ought to be ſerved by ſome meſſenger, who upon his cath, is to whey og 


make a certificate thereof in chancery, and thence a mittimus to be ſent 1:6. b. pl. 
into the exchequer, and thereupon a commiſſion to be granted to ſeize 30. Loy 
N PI. 31. Hm. 

the lands and goods of the delinquent. 3 Inft. 180. 1 hy 
| | | Bartue's cale 


3. A merchant of London departing the realm, to the intent to live iy 4 
I9. Ii, 


freely from the penalty of the law, and out of his due obedience to the 1 K ,. 


queen, and not for any merchandize, was reſolved by all the juſtices ex- Eliz, S. C. 
cept two, to be no contempt to the queen; for merchants were ex- Anon. 
cepted out of the ſtatute of 5 R. 2. cap. 2. and by the common law, 
merchants might paſs the fea without licence, though it were not to 
merchandize. 3 Inſt. 180. 

4. The king cannot re-call one that is beyond ſea, but by the great 


5. A. prey ſeal, was iſſued to re- call a fugitive, but the ſervants of 5 9 5 
the fugitive hindered the ſervice of it, of which the meſſenger made 2 Eliz - 


affidavit; this affidavit is not traverſable, and the matter being out of Q. v. B. 
the realm cannot be tried by a jury, and this matter being tranſmitted ee 5 
by mittimus into the Exchequer, and the fugitive not returning, his Suftik. 
lands and goods were ſeiſed. 0 220. pl. 69. 


| 6. The king may fell ſeaſanalle woods, Jenk. 246. pl. 35. : i 775 d 


7. Per Tanheld, Ch. B. upon the return of a fugitive he ſhall re- Mo. 2:1. 
have his eſtate again in right, and not of ſpecial grace only, but the dg 5 
Lord Treaſurer ſaid, he ſaw no reaſon for that. Lane, 48. Sir Ro- 
bert Dudly's als. Ld. Nottingham's caſe. | 

8. 5 Geo. I. cap. 27. § 3. enacts that if any artificer in wool, iron, 


= braſh metal, clock-maker, watch-maker, or any other artificer of 
reat 


Britain, being the king's ſuljects, ſhall go into any country, out of 
his majefly's dominions, to exerciſe or teach the ſaid trades to foreign- 
ers; and if any of the king's ſubjects, in any ſuch foreign country, ex- 
ro any of the ſaid trades, ſhall nat return in this realm, within 6 

ol. XIII. | | Y months 


Funeral Charges. 

months after warning given by the ambaſſador, minifler, or 8 97 
Great Britain, in the country where ſuch artificers ſhall be, or by any 
perſon authorijed by ſuch ambaſJacor, Sc. or by any of the ſecretaries 
of fate, and from thenceforth inhabit within this realm; fuch perſon * 
fall be incapable of taking any legacy, or of being an excctitor or adni- 
n:ftratcr, and 4 taking any lands, Sc. within this kingdom, by deſcent, 
de viſe, or purchaſe, and ſhall le deemed alien, and out of his maje/!y's 
Froetectten. | 


— »„n—- — 


5 (A) Funeral Charges. 


1. A Perſon died in debt, and 600 J. was laid out in his funeral, 
decreed the ſame ſhould be a debt, payable out of a truſt eſ- 
tate, charged with payment of debts, he being a man of a great e/tate 
and reputation in his country, and buried there, but had he been bu- 
ried elſe where, it ſeemed his funeral might have been more private, 
and the court would not have allowed fo much. Trin. 1691. Ch. 
Prec. 27. Offley v. Offley. | 
2. Where a citizen of London deviſed 700 l. for mourning, the 


queſtion was, if it ſhould come out of the whole eſtate, or out of the 


legatory part only; it was inſiſted, if there had been no direction 
by the will, or if the will had directed, that the expences of the fune- 
ral ſhould not exceed ſuch a ſum, there the deduction muſt have 
been out of the whole eſtate. Per Cur. Mourning deviſed by the 
will, muſt come out of the legatory part, and not to leſſen the or- 
vhanage and cuſtomary part. Mich. 1691. 2 Vern. 240. Deakins 
v. Buckley. | | 8 | 2 | i 

3. Executor is not liable to pay for funeral expences, unleſs he con- 


_ fratts for it. Per Holt Ch. J. 12 Mod. 256. Mich. 10 W. 3. 


Anon. 

4. Settlements for ſeperate maintenance of the wife ſhall never ex- 
tend to funeral charges, and though ſhe made a will, (according to a 
power given her) and an executor, and gave ſeveral legacies, but there 
was no reſiduum for the executor, the huſband's eſtate in the hands of 
2 deviſce ſubjected to the payment of debts was made liable to the 
funeral charges of the wife. ꝙ Mod. 31. Trin. 9 Geo, at the Rolls. 
Bertie v. Ld. Cheſterfield, | 5 | 

In ſtrictneſs no funeral expences are allowable againſt a creditor, 
except for the coffſin, ringing the bell, parſon, clerk, and bearer's 
fees; but not for pall or ornaments.. Per Holt. 1 Salk. 296. Trin. 5 
W. & M. B. R. Shelley's caſe.——10 J. is enough to be allowed for 
the funeral of one in debt. Per Holt. Baron Powell in his circuit 
would allow but 1 1 5. 6 d. as all the neceſſary charge. Cumb. 342. 
Trin. 7 W. B. R. Anon. | 
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